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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Wednesday, September 30, 1981 
The committee resumed at 2:07 p.m. in room No. 15l. 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming piconsideration» of ,BililL 7, An Act to. revise: and 
extend Protection of Human Rights in Ontario. 


Moan Chal ritanhs = todden recognize -a-~~quorum.. We have «five 
presentations to be made this afternoon. The first is by Mr. A. 
Sénécal-Harkin. 


Mr. Sé@nécal-Harkin: Premiérement, j'aimerais dire que 
mon nom eSt Alain Sénécal-Harkin. Je suis diplémé de l'université 
a'Ottawa en sociologie. Je suis diplémé en éducation de 
j‘universitée -de»« Toronto. et« j'ai “un .brevet. d'‘enseignement: de 
l'Ontario pour l'enseignement aux niveaux intermédiaire et sénior. 
Je suis présentement employé comme secrétaire-exécutif. 


Ce comité peint précisément la toile de fond en ce qui a 
trait a mes attentes pour les jugements favorables aux amendements 
au projet de loi numero 7. Je condamne vivement ce gouvernement et 
ce comité parlementaire qui obligent que, pour que je sois 
compris, je m'exprime dans une langue autre que la mienne. Je me 
présente aujourd'hui devant vous comme simple citoyen, mais 
moyennant ce fait, je suis un francophone gai de cette province 
gui ne vient pas réclamer mes droits, mais qui vient vous dire et 


vous presenter un avis. 


Wardell Pomeroy, a noted sociologist and sex researcher, 
once noted that there is probably more nonsense written about 
homosexuality, more unwarranted fear of it and less understanding 
of it than any other area of human sexuality. Although an 
interesting way of looking at homosexuality as a misunderstood and 
feared element of sexuality, it does not ask why there is this 
fear. I snall try to answer this guestion. 


2¢20:-"pi ms 


I believe to understand the present situation of fear you 
must consider the past. Anthropological, archaeological, 
historical, sociological and political accounts of the Chinese, 
Japanese, Egyptian, Gallic, Celtic, Roman, Babylonian and Syrian 
civilizations indicate that homosexuality in these ancient and 
advanced societies waS not an anomaly, not a deviation nor a 
crime. Homosexuality, both male and female, waS a natural 
expression of love, caring and affection, both physical and 
emotional. 


Wainwright Churchill, another noted researcher, has shown 
that much of the transformation of the so-called western world can 
be traced to the emergence of Judaeo-Christian philosophy. To 
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in matters of sexuality, he recalls the 


fifth century before the modern era when the ngage wget ee 
Se ctelenes neice a aaene ic carte remnants of an 
assimilation. The Hebrews Ey eee 
ivilization that had waged many wars. Wit 

a toe they easily became prey to Babylonian, oN en eee ae 
and Egyptian slavers. Constant wars between the nie Bers. Daas 

guaranteed the changeover of slaves, the loss o iden y j 
basically, extinction. 


explain this influence 


In much the same way as certain European = and Oriental 
monarchies completely modified the language at regular intervals 
to maintain class control and distinction, Hebrews began to 
outlawing certain sexual practices that were found equally among 
their members as among the so-called barbarians. The emergence of 
Christianity, its blending with Judaism and its rapid spread 
helped to create a code of behaviour that was both rigid “and 
vengeful and has rooted itself in North America. 


Rome fell to Christianity, in many respects, before it fell 
to the so-called barbarians. We now talk about decadent Rome, but 
this was 4S a Jresulkt= “of “Roman “citizens trying in a way to 
overcompensate for strict laws which governed their lives to the 
very last detail. 


Although we tend to view Greece as having been a hotbed of 
homosexuality, this is a rather distorted view of PeaLlity. “enraae 
remark also that we tend to dismiss Greek history ‘by “the, i"wewsr, 
you know those Greeks," remark, which is a perfect example of the 
racist and prejudicea views condoned by many governments and 
societies. 


Once Greece had been conguered by Rome, the Christian laws 
took hold. An example of the cruelty of the Roman view at that 
time was in the city of Corinthia, where a senator had been 
arrested because he was a homosexual. The outcry of the citizenry 
waS So great the Roman conquerers had to allow this man to be 
freed. Not to be outdone, the Romans subsequently held a feast in 
honour of the senator and invited the citizenry. Ten thousand men, 
women and children entered the arena but never lefts That” ie: why, 


after the golden age of Greece, homosexuality was condemned for a 
number of centuries. 


The acceptance of Judaeo-Christian ethics in Europe has had 
its effects. Although we can justly point to the emergence of 
governments, which began to legislate matters of law, morality 
remained the domain of the church, or at least of Church law. The 
British legal code, upon which Canadian and Ontario laws are 
based, was almost entirely imported to fill the post-nation- 
founding period. The British legal systen, although an important 
first consideration for the division of powers between church and 


State, was in reality completely influenced pb Jud 
or aeo-Christian 
tradition, either by the Celts or by the Beane 


£t would be simplistic and utterly facile to focus all the 
Problems lesbians and gay men have on the reli 
However, these traditions account for a ver 


Oppression of lesbians and gay men. [I am here to discuss not 
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prejudice, but oppression. Institutionalized prejudice is 
Oppression, because it rests solely on the interests of those in 
power: family, schools, clergy, government and even friends. 


Oppression is when those holding power or authority systematically 
impose burdens, penalties, sanctions upon relatively select and 
seemingly powerless segments of society. This may take many forms 
bug? .befores Teonsidering @this;olet \us: consider the: size -.of 
population I am talking about. 


It is often knocked about that 10 per cent of any population 
is homosexual. In Kinsey's reports in the 1940s and 1950s and 
subsequent reports by the Kinsey Institute in the 1960s, 1970s and 
now the 1980s, 37 per cent of white males have at least had one 
Overt homosexual experience after puberty. Thirteen per cent of 
them had expressed that, although they still reacted erotically, 
the laws and their society forbade them. They knew what they were 
goinguistor sae inirnteen: »percent;cofe:women.-after, puberty. also .:had 
homosexual encounters. 


inea letter to «the Netional Gay .Task. Force in-..1977, Paul 
Gebbard of the Kinsey Institute for Sex Research stated: 


"I have been recently reworking the 1938 and 1963 data to 
include only ‘experience' as defined as deliberate physical 
contact intended by at least one of the participants to produce 
sexual arousal. Tabulations based on these criteria indicate the 
following: 3.95 per-;cent males: and 4.25.per cent females, or a 
compounded average of 9.13 per cent of the living population, have 
extensive or incidental exclusive homosexual relationships." 


Therefore, when we talk about oppression, let us be clear in 
Our understanding that we are not talking about two people in this 
province or one person in this city; we are talking about a 
Sizeable part of the citizenry of Ontario. 


One of the milder forms of oppression is myth-building. 
Myth-building has two reasons for existing and why it continues. 
One, it helps us deal with something or someone we do not know. 
Two, it gives us a reason not to question further. The myths in 
reference to lesbians and gay men are numerous. I was here on the 
evening of your first presentation, and I understand a few of them 
were discussed. However, it never hurts to review. 


Seduction versus reproduction: Because lesbians and gay men 
are believe not to be able to reproduce, they are believed to 
seduce. Parents seduce their children, teachers seduce their 
students, doctors seduce their patients. This goes contrary to the 
fact that many lesbians and gay men are parents. 


Continuing along this mythology, 95 to 98.9 per cent of 
child-molesting cases in the US and in Canada involve heterosexual 
men who, either as uncles, fathers or brothers, tend to abuse 
their children or relations. A lesbian or gay teacher who would 
have been found to have a sexual liaison with a student would more 
than likely be fired or legally sanctioned in this province. 
Having gone through the education system here last year, I 
discovered that heterosexual teachers who are discovered to have 
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sexual liaisons with their “students are asked -tol transfer (to 


another school. 


Myth number two--one that is very important and era 
explains the first element, or is at least in conjunction wi i 
--is the one that lesbian and gay male sexuality, and particularly 
their sexuality, is the only element to be considered and Bie 
they are constantly on the make. This mythology has surface 
because of the view that homosexuality is a purely animalistic 
instinct. It focuses only on the sexual component and loses all 
sense of the remaining: It is a ‘focus on) sexual . rathereithan 


homosexual or (inaudible). 


TO quote William Simon and John A. Gagnon: "We have allowed 
the sexual object choice of homosexuals to dominate and control 
Our imagery and let this part of her/his total life CRP EMECHSS 
appear to determine all her/his products, concerns and activities. 


Cee iit 


A third myth is that homosexuality is an illness, and to 
this Wardell Pomeroy states: 


"If my conception of homosexuality were developed from my 
practice, I would probably concur in thinking of it as an illness. 
I have seen no homosexual man or woman in practice who was not 
troubled, emotionally upset or neurotic. On the other hand, if my 
concept of marriage in the United States were based on my 
practice, I would have to conclude that Marriages are all fraught 
with strife and conflict and that heterosexuality surely is an 
illness...I have seen many homosexuals who were happy...To insist 
that they are abnormal, or sick, or neurotic because they are 
homosexual is to engage in circular reasoning which smacks of 
blind moralism founded in our Judaeo-Christian heritage." 


Let us now consider oppression as it existed and @xists <1 
have talked about Rome. Most of you are perhaps familiar with the 
term "faggot," which is used in the derogatory sense towards gay 
males. Its origins primarily from France, Spain, Portugal and 
Rome where, during the inquisition, Roman fathers believing that 
1t was not proper to have women, handicapped or heretics around 


would burn them. Thus the term of faggot. If you were not burned, 
you were hung. 


o Let us now look at Ontario in 1981. With a conservative 
estimate of. re ve: per cent of the population we have 
institutionalized prejudice, which is Supported and aided by the 


church, some families who would rather see their sons or daughters 
dead and by the governments. 


Let us consider the Manifestitation of this Oppression in 
Ontario. Too many individuals, the government included believe 
wrongly that lesbians and gay citizens of Ontario have no reason 
to complain in respect to discrimination. It 1S primarily because 
nO: :One lS willing te “bisten officially to these complaints that 


this idea of honoppressed minorit ; 
exl1lsts,. 
and fed by the Fe as z it ts @eemyth Supported 





5 


We have all heard, and I am sure you have also heard, the 
accounts of discrimination either legally, institutionally or 
religiously sanctioned by our society. However, I wish to bring 
only minor illustrations of why it is necessary to include sexual 
Orientation as a prohibited ground for discrimination. 


1. The right to gather: Lesbian and gay males who form the 
community in Ontario and in Toronto have not received equality in 
the right to gather as would supposedly be guaranteed by our 
interpretation of the constitution. The recent McDonald commission 
findingsmbendscate --quite oclearlyocthati «the. lesbian,” and:»:gay 
communities in Canada are suspect of almost everything and are 
under surveillance. 


2.4 Toronto bath raids. and, subsequent findings. of. police 
infiltration of demonstrations indicate that lesbians and gay men 
are not allowed the freedoms of other segments of society to 
demonstrate and vocalize their dissension or disagreement with 
pabicye. 


3. \Lescbisn.and day. men inthe city. of Toronto and.in this 
province of Ontario suffer innumerable beatings at the hands of 
gueer-bashers, and this on a daily basis. 


4. Legal battles for child custody because of the views of 
the judiciary, a government ally, and antiquated laws which are 
Supported by the state, only support the view that we have 
institutionalized discrimination. 


5. Police entrapment and the lack of co-operation by the 
constabulary where individuals are being harassed or beaten are 
numerous. The police who go to the apartment of a person and who 
say, "Oh, you're gay, you're a lesbian," regard it as a domestic 
Matter, not of importance. There are eight unsolved Murders in 
Toronto, eight gay victims of Toronto society's hatred, and yet 
the police continue to search within the community for the 
murderer. Whatever happened to the heterosexuals who are free in 
this world? Are they free from suspicion? 


6. Discrimination in employment: A heterosexual woman 
teacher in a north Metro board in this city has been told to 
either resign or be fired. She is living with a gay man, and this 
is reason. enough for her to. be branded a lesbian. She has 
subsequently found another job. 


The response to the communities' demands’ for sexual 
orientation to be included in the Ontario Human Rights Code have 
fallen on deaf ears. Many companies, organizations, unions, et 
cetera, are allowed to remove from their statutes and practices 
attitudes which would hinder the relationship Of sGane wiOre atte 
membership. They are in fact stating categorically that people who 
have been discriminated against because of certain characteristcs, 
notably sexual orientation, shall no longer be the victims of 
oppression, shall no longer be the scapegoat of poor management, 
social, political, economic or otherwise. 


Attitudes are changing but they are slow, or So we are told 
by the government. This is because the government of this province 
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condemns lesbians and gay men, both directly and indirectly, to 
suffer an oppression which is both senseless and destructive. 


The government of this province, although there pynammnme ict 
a change in years, refuses to acknowledge the het 2 
existence of lesbians and gay men. Numerous Labour ministers one 
Attorney Generals have come and gone, all refusing to mee 
noose from the throats of lesbians and gay men in our ae ye 
Both these positions condone the oppression of lesbians and gay 
men in the province. 


When the federal government's omnibus bill was passed in 
1969, it was believed at that time that homosexuality had been 
legalized. There had never been a guestion of a homosexual being 
legal; it was always a question of what they were doing that was 
illegal. However, raids on homes and businesses throughout the 
province attest to Ontario's particular view that lesbians and gay 
men should not be allowed their full civil rights. 


It is the province of Ontario and the government of Ontario 
which allow school boards to dismiss, without logical reason, 
competent men and women. It is the province of Ontario Or, more 
specifically, the government of Ontario which subverts its own 
laws by appealing decisions made by its own judiciary in favour of 
lesbians and gay men. 


It is the government of Ontario which provides schooling -2o0e 
its police officers and such interesting curricula as "Queer, Paki 
and Hebe jokes," which are told to many classes. It is the 
government of Ontario which selectively enforces liquor, special 
and other licences against lesbian and gay community centres. It 
is the government of Ontario which refuses to accept its own human 
rights commission's recommendations. 


It is the government of Ontario which encourages hysteria in 
the press and other media by omitting to challenge falsehoods 
concerning the lesbian and gay community. It is the government of 
Ontario which supports the circular reasoning, always by omission, 
that granting protection of lesbians and gay men will in fact give 
them licence to seduce, proselytize, et cetera. It is the 
government of Ontario, by omission, which endangers and destroys 
the lives and livelihood of hundreds of thousands of lesbian and 


gay school children by not presenting a balanced view of lesbian 


and gay lifestyles. 


It has been rumoured that Many MPPS, opposition and 
government, are in accord with the inclusion of sexual orientation 
but that a power within the government refuses this to be. I must 
ask why. Surely it is not economics. It is is obvious that the 


government requires scapegoats to be pulled out 
| at appropriate 
moments to ensure victories in certain ridings. eee 


It is also obvious that not onl does th 
e fe) 
care about the lesbian and _ government” not 


also it does not consider 
cabinet and members Of the 
men. Will it take a bath raid or a bawa 
Minister before the government changes its Mind, 


| 
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homosexual person have to rise up in government and condemn it for 
its policy on custody rights for children? 


In a few hours you will be safely away in a closed area to 
decide about this question. Do not be fooled that only lesbians 
and gay men across this province are interested in this guestion. 
I guarantee that you will have not heard the last when you hear 
the last submission. 


Cette province ne continuera pas dans cette direction avec 
les politiques actuelles, car la population s'éveille et bientét, 
comme dans la vraie marche historique, il y aura un renversement 
politique du régime et des politiques discriminatoires du 
gouvernement actuel. 


2 wok) PieM« 


Mr. Van Horne: I would like the gentleman to explain the 
last sentence in English before he got into French. He said we 
haven't heard the last; could he elaborate on that? 


Mr. Sé@nécal-Harkin: Yes. You haven't heard the last of 
the people in this province speaking out against discriminatory 
policies that are abetted by the government, because I think this 
process has been going on, from documentation that I have been 
looking #at;asincern.1971l-or «1972. You can be. sure. that the lesbian 
and gay communities will continue to present material, but we are 
not the only ones who are concerned about this and I can guarantee 
that you will hear something. 


Mra dhe hee Tavion:. Just: an 2observation, Mr. Chairman. I 
certainly interpreted your remarks, Mr. Harkin-- 
Mr. Sénécalk-Harkin: The name is Sénécal-Harkin, please. 


Mro st Jake Asealraylornh oMr. Sénécal-Harkin--and I apologize 
forithes pronunciations eet Eound,.your ,remarks,,xceally »a stinging 
indictment of the Conservative government of Ontario, and I 
presume that is what you meant them to be. I Saw very little 
restraint--I am not here to chastise you--in that very strong 
criticism of the Ontario government and its present and past 
policies. 


I don't know the circumstances of the firing of the North 
york teacher, but I would remind you that there is legislation 
that mandates moral precedent. I don't know whether that teacher 
was fired, sas iyouecalls it;-,onoleft because, of his or her own 
lifestyle, whether that was living with a person of the opposite 
sex out of marriage, whether it was living with a person of the 
opposite sex not only out of marriage but, as you ITCET One. t, 
because that person was gay. We don't have those facts, but you 
have certainly been critical of that dismissal. 


As I understand the response of the people of Ontario, they 
are very concerned that the teachers of the young people of this 
province do show moral precedent. It is a part of tthe legislation, 
and I think we can hardly condemn a board of educationeit that 1s 
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what the foundation of that particular dismissal was. But I am 
only going by the remarks you have made. 


I have sat here for only a short period of time. I have 


heard submissions on behalf of gay persons, and many — them have 
been very reasoned and very temperate. Frankly, I don't find your 
remarks in that same category. I have heard gay people complain 
that they have closeted for a very long time but, in the short 
time I have been sitting on this committee, those closets must 
certainly have been open because there have been _ many 
representations made to the committee--and not with any bowing of 
heads; I don't think there should have to be any apologies for 


coming before this committee. 


Just as you have come forward, others have come with their 
badges pronouncing their disposition, if that is what a gay person 
ie 


I. recognize there is a difference, and I don't” judge “that 
difference. I think what is judged is manifestation of that 
difference in terms of behaviour. I think some of that behaviour 
1S not acceptable to the general population today, but surely it 
is not being hidden. You have come forward with your T-Shirt, 
broadcasting your particular propensity, and we have had other 
persons Similarly advertise theirs; so I don't accept the 
criticism that you have levelled today at the policy “obMetre 
government on its legislation. 


Mr Sénécal-Harkin; Can I ask a question of 


Te 


clarification on his remarks? 





Mr. Chairman: Yes. I do not think he has to answer it, 
but 1f£f you wish to comment, certainly. 





Mr. Sénécal-Harkin: I will make a comment then. Since 
there was no translation, you are perhaps not aware that I have a 
bachelor of education from this province. Last year, when we were 
discussing morality and what were the conditions, it appeared that 
as long aS one was doing a fine job as a teacher--it was not 
debauching, as the professor happened to use the term--then one 
waS a moral person. 


The person in North york who was asked to either remove 
herself or be dismissed--you are judging her when I believe we 
Should be judging the school board. It took this action fOr Ae 
apparent reason, other than the Lactirthatw she was Living Mi nisa 
house with someone else. We all know what the rental situation in 
this province is like and how wageS are affected, and there should 
be absolutely no qualms about two people living together. 


In 1977, 52 per cent of the people in this count 
ry agreed 
aes there should be no laws prohibiting dizer inanat senedages oat 
lanS and gay men. So I would Say the view of the majority of 
people in Ontario is not reflected : 
part of the country. 


MS. Copps: Just to Clarify “that’ 9 you Saidi=th 
Lt 3 ' : : = er n 
laws Prohibiting," and Lekiinkere epemray laws pecmLen nee: bees i 
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Mr. Sénécal-Harkin: Permitting. 


Mie et andr weOneviquesrion, -ifailb. might ;evin\ regard to “the 
allegation made with respect to police training. Have you ever 
attended the Aylmer police college? 


Mr. Séenécal-Harkin: My father is a policeman. 


Mi aise GnGu ev OU. sare) Stating, that: aswpart .o£f .theji:course, 


to quote you, jokes regarding "queers, Pakis and Hebes" are an 
integral part of the course? 


Mr. Sé@nécal-Harkin: I would say it is presented at every 
graduating class. 


Mr. Brandt: I would certainly disagree with you. I have 
been in attendance at some of those classes, and I have never 
personally witnessed or heard any of it. 


Ms. Copps: I think possibly the point Mr. Taylor was 
trying to make is that your presentation is a little stronger than 
some of the others we have heard, and some of the areas that you 
have touched on--for example, the teacher in North York--highlight 
a problem. 


However, since Mr. Taylor has only entered the committee 
hearings fairly recently, he may be interested in taking a look at 
the brief that was presented by CGRO. It does outline in a number 
of instances cases where people have been locked out from their 
jobs simply on the basis of sexual orientation. In fact, as was 
proved by the very famous case of John Damien, they do have no 
legal recourse. I. think that has certainly been set forth in a 
number of court decisions. 


You mentioned something that I was interested in pursuing a 
Pittie:n bit; thateis, ‘that: the. Ontario..government.-has appealed 
decisions of the judiciary which would have ruled in favour of 
homosexual persons. Can you clarify that a little bit? 


2240. Dame 


Mr. Sénécal-Harkin: Actually there are two cases right 
now before the courts. One of them is very well known, and that is 
the Body Politic case. That is a community newspaper. I believe 
the original charges were using the mails for sending out obscene 
Material. 


There is another case which I have been told I am not 
supposed to talk about because it is right now before the courts 
again--it eactually,.is. in front of .thes.court. That is where a 
person has been acquitted by the courts for a bawdy-house charge 
and the government is appealing it. 


Ms. Copps: I think you used the words "rumour has it" 
when you said a number of members on all sides of the House 
support the inclusion of sexual Orientation as prohibited grounds 
for discrimination. If that is the case, and if there is majority 
support from community, as evidenced in the Gallup Poll 1977, why 
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do you think the government has chosen not to introduce it as one 


of the prohibited grounds? 


Mr. Sénécal-Harkin: I would say it goes back to the 


beginning of my presentation, that there is a lot of fear amongst 
members of the Legislature and amongst members of the community at 
large--probably the 40 per cent who were not sure or whatever-- 
primarily because they are not really sure about what lesbians and 
gay men are about and what we are asking for in the way of the 
granting of sexual orientation. 


Sexual orientation in this case is that we are in an equal 
position with other people in this province--no more, no less. It 
does not mean demanding lesbian or gay teachers in the school. It 
is not demanding this, that or whatever. It is simply saying that 
for us to be discriminated against because of one aspect of our 
life is nonsensical, and we should have the right, as any other 
person in this province, to "compete" or whatever. 


However, members of parliament are chosen from the general 
population, and the reality is that they have also grown up with 
the myths that I talked about. Perhaps because they are now 
members of parliament, we can expect some progressive thinking and 
some foresight, but I think the old prejudices resurface and 
always hit back. 


Ms. _Copps: You may not be able to answer this, but it 
may be information we could get from CGRO. How many people in this 
province are openly gay--belonging to an Organization, coming out 
and speaking to this committee, that kind of thing? 


_ Mr. Sénécal-Harkin: CGRO has 30 members that I know of, 
and some of the groups have up to 300 or 400 members. I would say 
a total of no more than 10,000 people in this province. 


Ms. Copps: SO a conservative estimate would be about 


80,000 people? 


Mr. Sénécal-Harkin: Ten per cent of eight million would 
be 800,000. 
Ms. Copps: So you would actually be looking at only 


10,000 out of 860,000 people who are openly gay? 
Mr. Senecal-Harkin: yes. 


Ms, 2 : ° F ‘A 
mS. Copps: Have you experienced personal discrimination? 





Mr. Sénécal-Harkin: I usuall 
, = Lr : YO Swal Kk twatiy ete walk iH stick 
eae. cae Primarily because I have been enaaagesa 2 in ny 
Utsding,; in’ my “elevator, “on the Street, at ~ the faculty Vor 


education last year, with navin . 
succeed, there was always coat ag es ee eee that did not 


MS. Copps: And you wear the pink triangle all the time? 


Mr. Sénécal-Harkin: Always. 
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Ms. Copps: I have one other question, and this 13 mgust 
for information. It is something that I have not asked anyone 


else, but it has come up time and again. You tend to refer to "gay 
men and lesbians." Why do you not just say "gay men and women"? 


Mr. Sénécal-Harkins: There is an historical precedence 
for the use of "lesbian." On the island of Lesbos, which was part 
of the Greek ancient world, there was a community of women, not 
particularly lesbian in the term we have now. It was a school of 
lettered women who were thought to be the sages of the time. When 
Christianity ran through Greece, this fear of women rose and they 
destroyed the community on Lesbos. So there is an historical 
precedent, because they said they were all homosexual women and 
that has been attributed there. Gay men have not had that kind of 
historical data they could relate to, although gay does have that. 


Ms. Copps: So _ lesbians actually prefer to be called 
lesbians as opposed to gay? 


Mr. S@nécal-Harkin: There are different factions. Very 
few lesbians call themselves gay women. 


Mr. Chairman: Any other questions? I think Ms. Copps has 
served notice that the gay community may have to address, as all 
of us do, the antifeminist terms. I do not know if she is serving 
that notice or not. She has served us with several notices in that 
area. 


I hope you will allow me to have one comment as a member of 
the Legislature with reference to the rumour: I very rarely take 
stock in any rumours, even less in political rumours. 


Mr. Howard Simmons. 


Mr. Simmons: You have my submission. I will not be 
reading.it, although I will be referring to it throughout. If 
anybody wishes to ask questions while I am speaking, please feel 
free. 


The issue I am addressing is the one of reverse 
discrimination, which is basically sections 14 ands 26 (¢}) 2084 Bid 
we 


Just briefly, we might think of what we want a human rights 
code to do, and I would think we would want it to have some 
conception of justice which would be to each according to his 
abilities and, closely related, each according to his work. In 
other words, individuals should be rewarded on the basis of their 
ability and of their accomplishments and the work they do as 
opposed to because of their race or religion or sex. Having said 
that, obviously it is something we are assuming throughout, and I 
think that basic assumption has to be kept in mind when we are 
considering the provisions of section 14. 


Let us briefly go through what sections 14 and 26c attempt 
to do. The Human Rights Code sets out things that are 
discriminatory--I will be just talking in terms of race, religion 
and sex, although obviously Lt. covers other things--and 
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prohibiting discrimination on those kinds of gr ONS ERe ote = 
says you can discriminate on those grounds-~-you can iscriminate 
on the basis of race, you can discriminate on the basis of 
religion, you can discriminate on the basis of sex--if ee 1S a 
special program that has been set up to relieve hardship or 


economic disadvantage. 


It then goes on to provide that the human rights commission 
can look at the program and in itsS decision decide that they do 
not think it is properly for that purpose and not approve it but, 
unless it does, that one will continue. It is interesting that the 
approval of the human rights commission--in other words, their 
basic Supervisory function on programs that discriminate--does not 
apply to any program of the crown or an agency of the crown. 


Basu Mo 


Section 44(1) of the bill says that the Ontario Human Rights 
Code does apply to the crown and all its agencies, but section 
14(5) excludes that and says it does not as far as a special 
program is concerned. 


Section 26c is one that actually gives the human rights 
commission the power to recommend, on its own, a special program. 
If it recommends a special program, again it can be, and obviously 


would be, discriminatory, otherwise it would not be necessary; and 


that, then, complies with section 14. 

What these provisions do is allow discrimination that 
Otherwise would be discrimination under the Ontario Human Rights 
Code. 

Now what we want to take a look -at Gs) Whats bind oF 


discrimination is it that you are going to allow to continue? 


_ Probably one of the most useful examples is the American one 
dealing with Allan Bakke; it is probably the best known, although 
there are other cases and I will refer to one other American one. 
This one, as you may know, involved an American university student 


WhO was applying to go to medical school “at the University of 
Cabitorniva. 


AS you can imagine, the medical school is very difficult to 
get into, and there are a very large number Spiedaar ceatee 
probably several thousand, for 100 poSitions.,. Obviously they 
looked at marks and the contribution a person could make to the 
medical profession, and all Sorts of standards that one would 
expect, in somebody applying to a medical school; except that, of 
the 100 places that were available, 16 were set aSide. In Giaklens 
words, when you applied, you came under the category of the 84, 


was called a special admissions Program. This was for 


Students, who were defined as including Black ae 


, Chicano--which is 
and there were two 


Allan Bakke applied, and he was refused, although several 
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other people who had much lower marks than he did, who clearly did 
not gualify under the standards that Allan Bakke had, were 
admitted because they were under the category of Black, Chicano, 


Asian and American Indian. And there were two completely separate 
admission standards. 


Mr. J. A. Taylor: If you would allow an interruption-- 


Mr. Simmons: Yes. 


Mr J. A. Taylor: *You; are talking about, California? 
Mr. Simmons: Yes. 


Mow tid sath. ofhaylor:s;Are :you going to; deal with the Ontario 
situation on that? 


Mraa Simmons > Yee. c e Wild, arioght,..after; and, I think at 
is-- 


Mid. Ae sTaylor: We have’ ~a: similar Situation here, do 
we not? I do not know about admissions boards, but certainly in 
terms of preferential treatment to women and native peoples, do we 
not? 


Mr. Simmons: Yes. 


Megna@s Ad? Taylors: sbowas7just wondering if you were going 
to touch on the Ontario situation as opposed to-- 


Mr. Simmons: I refer to the American situation for a 
very important reason, and that is that all our concepts in human 
rights for the last 15 years come from the Americans. 


For example, the term "affirmative action" is American. AS a 
matter of fact, it was first used in the US in, I think, b965;,tan 
an executive order; the first use of the word, as I understand it, 
waS an executive order of the US to try to fight discrimination. 
It said that all applicants for federal contracts are to refrain 
from employment discrimination and to take affirmative action to 
ensure that applicants are employed on the basis, and so on, 
without discrimination. Now that, of course, has expanded. The 
term is obviously a very well-known Canadian one now. Its meaning 
varies among the listeners and the speakers, and you will often 
see arguments, people fighting over affirmative action, and each 
means something entirely differently. 


It was interesting, on Morton: Shulman's television program 
last week, the mayor of Toronto and the Minister of Culture and 
Recreation were arguing over whether there was an affirmative 
action program. They clearly were not talking the same language, 
and they would say, "No, that's not affirmative action", and one 
would say,"Yes, it is affirmative action." The thing about it 1s 
that they were all right and they were all wrong, because it does 
mean almost anything. 


But the American one is the model, and that is the one that 
followed. For example, American court decisions are constantly 
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followed by boards of inquiry set up under the human rights et 
Their decisions are followed, looked at--the whole section oe 

the proposed bill which deals with what is called construc a 
discrimination never appeared in the previous human raghtsizce si 
It appears now, and that is StELCCLy an American concept. The 
American courts developed the idea of discrimination even though 
there was no intent to discriminate if it unfairly affects certain 


people. 


The idea of contract compliance, which is in section 23 of 
your bill, is strictly an American concept used widely in the 
United States and now applying in Canada. 


So while I am going to use two American examples, because 
they do illustrate my point best, it is not because “the Americans 
have nothing to do with us. What I am saying about the American 
examples is that they are well known by all Canadian human rights 
commissions, they are followed or looked at seriously and 
seriously considered by all our commissions throughout Canada, and 
the terminology, the concepts, and the ideas are all American. 


When you look at the Allan Bakke case, you might say, “My 
goodness, that is clearly a quota system," I would think. What 
else would be a quota system if that isn't? Well,” that “wasnt 
called a quota system; that was called an affirmative action 
program. 


You can appreciate, when we're looking at the meaning of 
words, the meaning can sometimes be crucial in what you are 
thinking about. People who Support programs of reverse 
discrimination or treatments of preference never use terms like 
"affirmative action." 


"Goals and timetables" is another phrase that is used On 1 
you can believe it, “equal opportunity"--who isn't in favour of 
equal Opportunity? But if you see how the term is used in the 
United States in the sense of an equal opportunity employer, it 
doesn't mean what one would ordinarily think of as an equal 
Opportunity employer. It means an employer who discriminates on 
the basis of race or sex in order to promote disadvantaged groups. 


| ‘There are “Cerms*> "that are more neutral, such as "benign 
discrimination" or "positive discrimination." Then there are terms 
that have an unfavourable tone to them, such as "reverse 
discrimination" or "guotas" or Simply "discrimination." The people 
who support reverse discrimination never use those terms. They 
always talk in terms of goals and timetables and affirmative 
action and they may not mean what they say--it's hard to know. 


| AS I said, in the Bakke case it was called "affirmative 
action, and their program was called a "special admissions 
program," Section. 14 catis 4to6 "special program," although z= 
guess at 1t were in a university Seteorno tat would be canes a 
Special admissions program" or perhaps, in employment, a "special 
employment program." The words are the same. Where do th : 
words from? The words came from the United States es = 


You asked about the Canadian setting. One example is Osgoode 
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Hall Law School at York University--one of the better-known law 
schools--which published a newsletter for Osgoode Hall law 
graduates, called How Do You Get Into Law Schools These Days? I 
will just guote briefly: 


Sse ee eGO0Ueue  LaCuItyY. COUNCIL ulin, recognitions of. Lts 
responsibility to provide a guality legal education meeting the 
needs of the entire community, voted to reaffirm the commitment to 
native people and mature students and to also establish a similar 
procedure EOr applicants disadvantaged by racial, ethnic, 
Linguistics -eeuLtural, or..economicy. .factors.. To... highlight» .its 
concern, the council voted to reserve up to 90 first-year places 
for mature native and disadvantaged applicants, with approximately 
30 in each group." 


Is there a difference between that and Bakke? I don't see 
any. The difference is,only that they didn't fill the 30 places. 
They didn't have enough disadvantaged people--or however the 
program worked. But the intention was there. Is that widely known? 
Who else? I have no idea, but I don't know how widely known it is 
generally. 


Mire aleA. A LeVLOE tuck know some universities that do the 
same thing. 


Mr. Simmons: Yes. In clear breach of the existing Human 
Rights Code, unless they have an exemption. 


Be a lil 


Mregele Ac Taylors ~Incidentally,,.I"..am POI ndy,:1 Casaut. oa]. 
am not putting a seal of approval on the thing. I agree with you. 
I question how many people really appreciate the extent Cie thie 
type of discrimination without passing judgement on et, 


If I could again interrupt, Mr. Chairman--because we have 
been invited to do so--I suppose it is the concept that has caused 
some concern to provincial governments and the federal government 
in terms of the charter of rights and the free movement of goods, 
services and people. 


The hiring of native people in the north by the federal 
government and Newfoundland's Mandating of Newfoundland labour, I 
Suppose in some respects are examples of that same issue. Would 
you,not .agree? 


Mr. Simmons: Yes. Native people are sort of a separate 
question which I am not familiar with, but yes, the concept would 
be the same. 


Mr. J. A. Taylor: I am sorry to interrupt you. 


Mr. Simmons: No, no, please. I am guite happy. AS I1 Say, 
I am not reading from my submission. 


Perhaps .I could use another American example, even a more 
recent one, although not quite as well known as the Bakke one. 
This is one dealing with someone named Brian Weber. I will just go 


16 


into some of the details of what happened here. Allan Bakke was a 
student; Brian Weber was a worker in a unionized plant. He had 
been working at the plant for five years, and his plant wanted to 
have training for craft workers. They needed more craft workers in 
the plant. He wanted to upgrade his skills, and he applied to join 
this craft program. There were a lot more people applying than 
there were spaces available; so how did they choose? They chose on 
the basis of seniority, a perfectly reasonable system in a union 
Set 


There was only one problem. There were two seniority 
systems: one for minorities, who in this particular case in 
Louisiana were black, and one for all others. How they chose was 
that they would take one from one seniority list and one from the 
other seniority list. He had more seniority than many of those 
chosen and he didn't get picked. 


Mr. Eaton: (Inaudible). 


Mr. Simmons: That is right. The thing about this one is 


we are not talking about some isolated situation somewhere 


t 
ee 
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Le 
tt 
(@) 
Cc 


south ij isiana. The company was Kaiser Aluminum, the union was 
tne United Steelworkers of America and this was part of the 
collective agreement. I don't know how many people the collective 
agreement applied to, but Kaiser has probably something like 15 
other plants throughout the United States. Perhaps -I--.can— just 
guote the words of their collective agreement, which are on page 
five of my Suomission, to show what happens and to be careful of 
tne words people use. 

Their collective agreement said: "It is further agreed that 
the joint committee"--which is one of labour and management--"will 
specifically review the minority representation in the existing 
trace, craft and assigned maintenance Classifications in the 
Plants set forth below and, where necessary, establish certain 
goais and timetables in order to achieve a desired minority ratio. 
AS apprentice and craft jobs are to be filled, the contractual 
seiection criteria shall be applied in reaching such goals; at a 
minimum, not less than one minority employee will enter for every 
nonminority employee entering until the goal is reached ..." 
ag SY . yearsago'” yot © wouldn't reco this in “print: 
ee ee ae Or 40 years ago used to have guota systems where 
certai people by religion and colour were not let in. These 
weren t things tney published: it was known, but it was kept 
jidaen. It wasn't something they would go and make a speech about. 
ate sut here we have major corporations entering? ante a 
Se ee sp beats Providing that. We are not talking about just 
ee i Aare: i anu Particular Craft; in other words, 
Se diesionrats posmoing. What was the goal? The goal was 39 per cent, 


t 
hae. 8 a2 pe a the surrounding area and @ population study 
chat that particular Surrounding area about 39 per cent 


of the people were bla aa 
peopl r Ck and therefore the 
wa 
39 per cent in each craft union. 3 cet 40 ‘Sui: Ma 


Why would a = 
of sindenchit pees it PR Br and a@ company enter into that kind 
- They did not necessarily do so completely 
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voluntarily. The American government has a contract compliance 
provision such that, Ping YOUjmdonit: «have»: certain. otypes » of 
affirmative programs, you lose out on government contracts; so 


there was great pressure on Kaiser to come through with something 
or else they would be losing out. 


This is the case that went to the American Supreme Court, 
where I must say that Brian Weber lost his case. This was called 
an affirmative action program. 


Let's talk about Canada now. IS there any reason why section 
14 wouldn't permit that? Or section 26c? None whatsoever. Could 
the human rights commission have that kind of program? Yes, it 
could. If that is something you would allow to happen, then you 
don't need to change anything. If that is something you wouldn't 
want to happen, then I would suggest you would have to abolish it 
entirely. But as a minimum you would have to have some kind of 
change to section 14; otherwise, that can take place. 


What is the. result in- the United States of this kind of 
thing? I have given the example of a university and of somebody in 
a plant. These are only examples, because these or Similar 
situations in a minor scale are very widespread in the United 
States. 


What happens with minorities--obviously blacks, because they 
have been the ones most discriminated against in the past--is that 
they are getting special preferences. 


Then what about women? They have been discriminated against 
in the past; so women's groups are naturally claiming that they 
want to get part of an affirmative action program like this. 


What about Spanish-speaking Americans, Mexican Americans Or 
Puerto Rican Americans, who--as the term in the United States is 
used--are underutilized. You will see that term used. It means 
that they consider it discriminatory since not as many people are 
being used. Therefore, they want a program of affirmative action. 
So you start going down the list. What is now happening in the 
United States is that everybody wants to get a disadvantaged 
status. Everybody wants to be disadvantaged, because if you can 
prove you are disadvantaged you might be able to get something. 


I do not have a complete list, but I have so far found 
Studies done by various groups. One has been done by a Polish 
group, an Asian group, an Italian group, a Franco-American group, 
Catholics of eastern and southern European background group, and a 
Hispanic group. I assure you, I have not made any detailed 
research. I am just going to show these examples. 


I quote two examples. One is of the Italian-American 
Legislators' Caucus. They said that the City University of New 
York was guilty of discrimination since 25 per cent of the student 
body was Italian American, while only 4.5 per cent of the faculty 
was Italian American. I guess they want an affirmative action 
program at City University of New York, which means discriminating 
presumably in favour of Italian Americans. 
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An Asian group found that there, was one Asian oS ches 
every 1,679 Asians in the San Francisco Bay area, a c a , =S 
area aS a whole has one lawyer for every 250 pet ee The nly 
surprise ‘there is, "My God, thereware an awful lot of “lawyers arn 


the United States." 


Where does it stop? What a program like that does is, 
instead of promoting some kind of community harmony, you have 
ethnic group fighting €thnic’ group tComteystomgqeted preference. 
Everybody cannot get a preference. You now start to get ethnic 
groups fighting other ethnic groups. For example, blacks are 
writing and saying that black women shouldn't Support women's 
groups because white women often have better qualifications than 
black women and therefore that would be harming the blacks. 
Women's groups are writing and saying that women should get 
greater preference than blacks since women have on average lower 
incomes than blacks have. The list goes on and on and on. 


What kind of society do you end up with? Not one, that 77 
suggested we started with, which is that everyone should be 
entitled to compete on the basis of their ability and their work 
and that is solely how you should be judged, not by any other 
Standard. There should be no preference; there should be no 
disadvantage. 


sly ais 


Mire Js A. Taylor: »whilerseu Mare looking through your 
Papers, is the American legislation dealing with affirmative 
action programs you refer to in the form of human rights codes? Or 
is there a variety of legislation? 


Mr. Simmons: There is some Législatiomathat tis baSically 
Similar to ours and prohibits discrimination on the basis of race, 
colour; ereed) et cetera, which in the Weber case was interpreted 
as allowing those two racially different Seniority programs. How 
they came to that conclusion boggles the mind, and one of the 
Judges who disagreed referred to it as being like 1984. The other 
one is the American constitution which has provisions, but that 
does not cover everything such as states'! rights, for example. 


Mr. J. A. Taylor: The thrust of your presentation is the 
economic side. 


‘Mr. Simmons: Yes. The economic and schooling, I guess, 
at university level. But it is mostly economics, yes. 


MMi JSTSA.ooray lors” Tittwac wondering whether the examples 
you draw are from other types of legislation, such as government 


contracts. There may be a Verletve Of Paréas” that 
while : could embod 
discriminatory legislation or provide a preference. ‘ 


Mr. Simmons: Yes. One of the major methods used in the 
United States 1S the contract one, where if a company iS over a 
certain size and wants to get a government contract, it is not 
just that they are not allowed to discriminate--which is what our 
Bill 7 provides, an4@ Obviously this 
1t says they also must take positive 
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Minorities. An underutilized minority, such as in the Weber case, 
Wace thater. ters oemperarcenty ofthe >surrounding spopulation area 
certain minority and only a small minority of about five or 10 per 
cent were in the craft position, therefore you must take these 
positive steps to hire. If you don't, you lose out on government 
contracts. If you have a large company such as Kaiser, that is 
very significant. That is why it is done. 


Looking at it from the Ontario perspective, again it is the 
American concepts, the American ideas, the American court cases, 
the American people involved in human rights cases--these are 
things that all Canadian human rights commissions look at and that 
the officials consider seriously. The concepts are all theirs. We 
must look at what they do. Clearly, the kind of situations I told 
about have not happened yet in Canada. 


On the other hand, I am guite sure that what has happened 
since is that the eguivalent provision in the existing Human 
Rights Code, section 6a, allows a more limited but still a reverse 
discrimination type of program. That was passed in 1972 with 
virtually no debate. I looked at the debates to see, and at that 
time there was really no debate on it. It was just something that 
filtered up from the United States. Who wasn't in favour of 
helping disadvantaged people? We all are. 


Looking at it from the Ontario perspective, we have to say 
that if that is happening there, and the people who are involved 
in administering and making these kinds of Gecisions look at what 
they do and seriously consider, and in many cases follow what they 
do, you take the risk that those kinds of things will happen in 
Ontario because, once this bill is passed, the decision is solely 
that of the Ontario Human Rights Commission. There is no appeal 
from their decision whatsoever. It is at their complete, sole and 
unfettered discretion. 


The commission in the report Life Together has opposed 
guotas. They have come out and said they are not in favour of 
quotas. We can presumably sit back and feel a little better about 
it. However, that is no guarantee that their views in the future 
may not change. 


Even more disturbing is comment from people involved in the 
field. For example, Walter Tarnopolsky wrote an article shortly 
after the Bakke case in the United States. Walter Tarnopolsky is 
or has been a professor of law. He is a member of the federal 
human rights commission. He is the president of the Canadian Civil 
Liberties Association. He has written numerous articles and a book 
dealing with discrimination laws and “civil, -biberties. » He: is 
basically considered one of Canada's leading experts in the field 
and one whose views are very seriously considered. 


He wrote an article right after the Bakke case, and 
supported the university and did not support Bakke. Anybody who 1s 
concerned with civil liberties might find that a little shocking. 
In his article he said, on page 10: "Although the situation may be 
slightly less acute in Canada than in the United States"--note 
"slightly less acute,"--"the statement of Mr. Justice Blackmun in 
the Bakke case is equally apt..." He quotes the judge in the Bakke 
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case with approval: "'In order to get beyond racism, we must first 
take account of race. There is no other way. And in order to treat 
some persons equally, we must treat them differently. If wes were 
to add the words "sexism" and "sex" to the words racism" and 
"race," ...we would have...our program of action." 


Mr. J.A. Taylor: That’ same professor dealt with the new 
concept of human rights as well, did he not, in terms of the 


extension of the traditional concept of human rightS--race, 
religion, colour and that type of thing--with an extended 
definition that is currently in the minds of many people as 
entitlement as a human being? He also dealt with the conflict that 
may be taking place because of persons with traditional values and 
other persons who find that there is a need to define and ensure 
the extended definition of human rights. I do not know whether you 
are aware of that. 


Mr. Simmons: No, I am not. 
Mr. J.-A. Taylor: Anyway, he did comment on that as well. 


Mr. Simmons: The importance of what he said is the fact 
that he is such a leading person in the area of discrimination ana 
in human rights in Canada. If he would basically support the 
university and not support Bakke, I do not think one can sit 
confidently back and say, "Our human rights commissions are not 
going to be doing that in the future." 


There are different ways that one can try to -equalize 
employment opportunities. You can, for example, search for 
qualified candidates. In other words, a company may in the past 
have had discriminatory policies or not have encouraged women, for 
example, to apply for management jobs. Well, they can encourage 
women to apply for management jobs or do any type of thing in® this 
area. That is perfectly within the existing Human Rights Code. you 
go not need any section 14 to do that. 


You can change hiring policies. For example, the fire 
department in the city of Toronto used to have a policy of simply 
stockpiling applications and then, when they needed somebody, they 
would just take this big long pile of applications and go through 
them. It was considered that perhaps that discriminates against 
people who have recently come to Canada, and they have changed 
their policy; so now, when they want new people, they simply take 
applications at the time. Fine, but again, you do not need a 


section 14 to do that. There is nothing discrimi 
sa ‘ ere 
your hiring policy like that. S Minatory in changing 


The other thing is looking at job-related requir 
; ements. 
Bene the requirement of a job discriminates eet ae against 
ones groups and is really not a necessary part of the TOR ee 
es 1S what you want to look at, section 10, which is one that 
€aiS with constructive discrimination, is already there. 


[Ror none of these things do you need a reverse 


; are r you get into area 
as special training. The Ontario Human Rights Commission, cadence 


report Life Together, has Supported special training and has said 
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that various groups often need special training, which would mean 
that women, or whoever, will be entitled to the company's special 
thainhinoyiibut? noty other: people. That cis» clearly discriminatory, 
and therefore you would need a section 14 to do that. 


The commission implies, but does not fully state, that it 
may favour preferences for women in hiring by universities. And 
there have been all sorts of things like annual meetings of 
sociologists at universities, who have said things like, "Twenty 
pervicent Sofseoure faculty should» be women'within the) next two 
years." 


3 w20 dpm: 


Concerning advertisers, for example, in Walter Pitman's 
report on race relations in Toronto, done several years ago, he 
said that advertisers should hire so that the proportion of people 
in the media more accurately reflects the population in Toronto. 
That may be an ideal, but the only way you could do that would be 
by picking out people by race rather than by gualification. 


In a draft report on race relations several years ago--about 
1978--the city of Toronto school board wanted to have a program of 
preferences in hiring for minority groups. That was Eimakiy tnot 
approved by the board, but that was something that was a draft 
report they wanted at one time. It was never passed, but I'm 
saying you are getting close to the line of coming to that type of 
thang. 


When acwele look at: section 26 and the «functions. of the 
commission, all of them, except for 26c, are very admirable. It's 
a forward policy that everybody is equal in dignity, to promote 
understanding of the -ywact s to develop programs of public 
information and inguire into incidents dealing with race 
relations. 


The -sinterestings one,siI)j.think, » is) 26e;, which says one 
function is "to examine and review any statute or regulation and 
any program or policy made by or under a statute and make 
recommendations on any provision, program or policy that inincts 
opinion is inconsistent with the intent Ofn) thissseat.4) sMy 
suggestion: is that at the first meeting of the human rights 
commission it should make a recommendation that 26c is not in 
compliance with the act. 


When we are looking at this, this is an area that ino the 
next five or 10 years will be a major area in discrimination. And 
once a decision is made now on section 14--unlike something such 
astiigayearightsinowhichwchas ‘been: a major ssue, 1 understand; 
however, you may decide that's something you can change--this 
would be one very difficult to change, when people have gained 
jobs, have felt that they are entitled to preferences, whatever it 
may be. The major one today is women, but it could be anbody in 
the future. If you are looking at a system, the system should be 
one of no discrimination. 


Affirmative steps to help people _ eliminate job 
discrimination, affirmative steps to recruit gualified candidates, 


Ze 


affirmative inguiry to determine whether a test is Soe a 
that's all admirable. But when you start looking at ans teehee 
action as meaning preferences on the basis of race, re es tiene 
sex, Or even guotas on the basis of race, ee oe ae 
you are getting into an area that would be extremely g . 


Mr. J. A. Taylor: Might’ I probe--you can answer if -you 
wish--as to what your profession is? 


Mroo Simmons: “s'm armwlawyercv-16 taught)» courses! “ateacie 
university on civil liberties and human rights several years ago; 
so it's an area in which I have an interest. Unfortunately, us 
didn't see this to be an issve now in the meetings by following 
the submissions; so I thought I should bring this ’one to your 
attention. My background is on the letter. 


Mr. J. A. Taylor: Thank you. 


Mr. Chairman: Are there any other questions of © Mr. 
Simmons? 


Mr. Je A. Tay Lor: Ee is certainly an additional 
perspective, Mr. Chairman. 


Mr. Chairman: Thank you very much, Mr. Simmons. I think 
you have made your point very well. 





Thomas Hebert. 


Mr. Hebert: Mr. Chairman, members of the committee, I 
would like to deal with a particular issue in the human rights 
area that has been addressed by some case law under the present 
code, to explain to you what that case law has led to “up "te the 


present and what I think the effect of the new legislation on the 
area will be. 


The area I intend to deal with is the practical consequence 
of religious discrimination in employment. That occurs most 
commonly in the case of Sabbatarian employees within the province 
who might want to keep Saturday as a religious holiday or to keep 
certain other religious holidays. It could also affect Moslems or 
any number of other Minority religious groups. 


Essentially it involves a clash between an employer's right 
to set the terms and conditions of employment, which are generally 
applicable to all his employees, and the employee's right to 
Practise his religion without discrimination in employment. 


of the employment market. Unfortunately, that employment market 
tends to be very, very rigid. Things are done a certain way, and 
oftentimes there are difficulties faced by employees who might 

tof their religious beliefs. as [ 
say, the classic example is the Sabbatarian employee, but there 


by people such as Sikhs and other 
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There have been three decisions in Ontario up to the present 
time dealing with section 4 of the present Human Rights Code, 
which prohibits an employer from refusing "to employ or continue 
to employ any person or discriminate against any person with 
regard to employment or any term or condition of employment" 
because of his creed. 


The first case was in 1977. It was a board of inquiry 
chaired by Peter A. Cumming. The name of the case was Singh versus 
Security and Investigation Services Limited. Mr. Singh was a Sikh 
who applied to a security guard firm within Toronto for a job as a 
security guard. At the time of his application the person doing 
the interviewing indicated to him that he would have to shave his 
beard and remove his turban and wear the standard uniform in all 
respects, including the cap, in order to be allowed to work for 
this company. Mr. Singh explained to the person doing the 
recruiting that that was impossible for a Sikh and requested some 
accommodation, which the individual refused. 


On the next day he complained to the human rights 
commission. They started a very long proceeding, which eventually 
led to a decision by a board of inquiry that the requirement that 
a cap be worn and that a security guard be clean-shaven was not a 
reasonable one in all the circumstances and that an accommodation 
could be made for Mr. Singh. 


The second major decision was O'Malley versus 
Simpsons-Sears. This is again a decision of a board Of einguiry. 
That was the case of a Seventh Day Adventist sales clerk in a 
ladies' wear department in Simpsons-Sears in Kitchener who, after 
working for Simpsons-Sears for a number of years--I think it was 
something like six or seven years--became a Seventh Day Adventist. 


When she approached her employer about accommodating her 
religious needs, which involved refraining from work on Friday 
evenings and on Saturdays, he very quickly told her that he did 
not think that would be fair to the other employees, that it would 
cause work problems and shortages and that she should resign. She 
did not do so but was very rapidly fired. 


3:30 p.m. 


That again went to a board of inquiry under the Human Rights 
Code. Despite the fact that she was able to present four or five 
different methods by which she could have been accommodated while 
remaining in the employ of Simpsons-Sears Limited in Kitchener, 
the board felt that any of the proposals she had made would have 
involved too much of a hardship on Simpsons-sSears Limited, and 
they upheld the dismissal. 


The third case was Abihsira versus Arvin Automotive of 
Canada Limited. It was first dealt with at a grievance proceeding, 
an arbitration board held by Peter G. Barton and two other 
members, who unanimously decided that Mr. Abihsira was justly 
dismissed for refusing to turn up at work on several occasions 
which required overtime days at his job with Arvin Automotive. 


He was a torch welder, and torch welding was apparently much 
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in demand at the time. He was also a Jew, and after several weeks 
of struggling with his conscience and discussing things SAEOSRAS 
employer he finally decided he could no longer work on Saturdays 
even though they might be required. This was held to be a 
culminating incident allowing his discharge. 


The first thing that was dealt with in the cases was whether 
under the present Human Rights Code the act of an employer in 
failing to accommodate an employee's religious needs was capable 
of coming within the definition of discrimination on the basis of 
religion. The boards have consistently held that it is possible 
that such .conduct is, discrimination on sthe -basiss of religion if 
the, effect ise to odeny «people mofi sa ecentaing minorityeassaren 
employment opportunities. 


In other words, if the policy iseneutral omits facembut sit 
works aS a discriminatory effect in the sense of perhaps having a 
general policy of overtime work on Saturday, which applies in a 
discriminatory way against an Orthodox Jew, then that is capable 
of being discrimination. But they have immediately qualified that 
with a reasonableness requirement. This reasonableness 
requirement, as it has been interpreted through the three cases, 
has slowly become rather nugatory. 


Much of the problem stems from the fact that the issue is 
not at all dealt with in the code; and there was recognition in 
the cases that, because of that, there was a vacuum to be dealt 
with. So they determined that essentially they should look at the 
effect of the policy and then apply some sort of reasonableness 
test. The reasonableness test was a result of importing once more 
the American jurisprudence into the Ontario code. There was no 
real ebasis sine law fox doing this, but it seems to be a rather 
common practice. 


In the United States the preliminary cases made a 
distinction between accommodation of religious needs on the basis 
of the code and discrimination with intent. In other words, ificyou 
wouldn't allow a person to work for you because he was a Baptist 
Or Jew per se, that was discrimination, but anything that would 
require you to make some accommodation in your employment 
Practices to a Jew, for example, was not something that they held 
to be within the ambit of the code. So Congress in 1967 adopted a 
new definition Of religion which was added aS an amendment to 
Title 7, which is the 1964 Civil Rights Act, and reads as follows: 


"Religion LS ss@ll esaspects «sof religious observance and 


It is interesting to note Chat) im »the Preliminary results 


of the application of that sort of Standard by human rights 
commissions in the United States, in most cases they were able to 
reach a Satisfactory accommodation. I believe LrOl was the 


Connecticut executive director of the human 
Said that they were able to achieve a solu 
cent of the cases, There were some States i 


rights commission who 
tion SnWIND etoe 8h per 
n which the resolution 
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rate was less, as low as 30 per cent, depending on the particular 
Situation. 


This waS all well and good until around 1975, when a case 
began to work its way through the American judicial system. That 
was Hardison versus TWA. Mr. Hardison was a stores clerk with TWA 
in Kansas City, Missouri. He was a Sabbatarian, and he requested 
that his employer accommodate him on his religious needs by 
allowing him®toe® take Saturdays off. The stores clerk position 
involved seven days a week work, 24 hours a day, and time off was 
allocated on the basis of the seniority agreement. 


Mr. Hardison at first went on a late-night shift, and things 
seemed to be working fairly well. Then he married and moved into 
another plant and on to a day shift. When someone went on vacation 
he began to experience difficulties because, of course, he was 
wanted to cover certain shifts and he had previously explained his 
need for Saturdays off. Over a period of perhaps three weeks there 
was some discussion and he was dismissed. 


After pursuing his remedies through various commissions and 
things of this nature, he eventually filed suit under provisions 
which allowed him to do that in federal court. The district court 
said any kind of accommodation here would amount to an undue 
hardship. 


When it got to the Eighth Circuit Court of Appeals, the 
court disagreed with that and dealt with certain of the issues in 
the area, saying that the mere fact that an accommodation would 
cost some money or that it might interfere with a collective 
agreement, as long as it was otherwise reasonable, was not enough 
of a reason to excuse an employer from his duty to accommodate 
under Title 7 of the code. 


They held that TWA had never made a peal itfebEort «to 
accommodate Mr. Hardison and that his moving from one plant where 
he was working nights to another in which he was working days was 
not evidence of lack of co-operation, since otherwise all 
employees of a particular religious faith who might need 
accommodation would be constantly discriminated against in 
transfer policies within the plant. 


They found no evidence that accommodation would amount to an 
onerous duty on the part of TWA, considering its; size ’and «the 
aspects of its operations and the availability of a pool of around 
200 labourers who could have performed his job. On that basis they 
found TWA liable for discrimination. 


TWA appealed to the United States Supreme Court. The United 
States Supreme Court overruled the Eighth Circuit Court of Appeals 
seven to two, saying that anything which required an employer to 
make more than a de minimus effort in accommodating an employee 
was undue hardship under the definition in Title 7 as amended in 
1967. 


32402 pum. 


There is a progression really in our own case law from the 
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case of Singh, which really was a Aa hectare neecue page 
j that ca 
there was no need for the employee in me pear 
a there waS no real evidence a 
cap as opposed to a turban, an a ie 
to be detrimenta e) e 
the fact that he wore a beard was going : ss 
Malley, which takes note 
employer's operations--to the case of O 
sects Hardison decision in the Supreme Court of the United es 5 
and again pretty well sets down the same de minimus test or 
accommodation. 


As I say, it seems to have been the way that the boards of 
inquiry have gone to say there is a duty to accommodate but then 
to very quickly define it almost out of existence if it costs 
anything at all. 


The new code, in section 4(1), changes the definition of 
discrimination. The current section 4 merely says, "No employer 
Shall refuse to employ because of race, creed" and so forth ssenwe 
is very ambiguous what that means. The new definition says, "Every 
person has a right to equal treatment in employment without 
discrimination because of race, ancestry [and] creed," among other 
things. 


Section 9c goes on to define discrimination as 
diiferentiation sanestlting: » insean mwexcluston; qualification or 
preference. 


The combination of the two sections would seem to prevent 
any kind of accommodation of the religious needs of employees, 
even that of Mr. Singh, because every person has a right to this 
equal treatment and discrimination includes preference. Therefore, 
if you have discrimination including preference, how is. an 
employer to be able to make an accommodation, even if he desires 
to do so, without discriminating against other people? We are back 
into Mr. Harrison's--I believe it waS--reverse discrimination 
Situation, and there is a real problem with it. 


The code tries to do something about this by enacting 
section 10. Essentially, that Says: “A right under Part I"--which 
would include religious discrimination--"is infringed where a 
requirement, qualification or consideration is imposed that is not 
a prohibited ground of discrimination but that would result in 
disqualifying a group of persons who are identified in common by a 
Prohibited ground of discrimination, except where the requirement, 


qualification Or consideration is a reasonable and bona fide one 
in the circumstances..." 


It can be argued that any job requirement that is at “all 
related to the operation of the employer's business, however 
discretionary it may be, is reasonable and bona fide in the 
Circumstances. It further can be argued by employers that doing 
anything else accommodating the religious needs of an employee 
discriminates against all the rest of their employees; it amounts 


to preferential treatmen r €O ‘an Tungair 1 
Practice which should not 
ee mae oe and the code really does nothing to deal with 


Section 14, the Special programs Section; 


Once more does not 
deal “with ° wt; because it does nothing but 


allow someone to 
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approach the commission to propose a certain special program, 
which of course likely would be fairly costly and employers could 
be excused for taking the course of least resistance in not 
wanting to do that. It does not Mandate them, it does not make 
them necessary in any way, and hence fails to deal with the 
situation at all. In fact, it may even make it worse than it is 
now. 


Tt Vis" my "Submission that this isa very difficult area, 
because obviously accommodation is not always going to be 
possible. For example, if a devotee of the Hare Krishna religion 
wished to wear his sarong, his bald head and no cap and no uniform 
snelitheicase of “al Security guard situation, there iS no way an 
employer should be required to allow that; ity woulo -just totally 
render his operation, with respect to that one guard, impossible. 


On the other hand, in the Singh situation there is no reason 
why a person could not wear a turban, wear a beard and wear the 
uniform otherwise, and be a productive member of the employer's 
workforce. 


In similar vein, there are options available to many large 
employers which would allow the accommodation of Sabbatarians. In 
Mrs. O'Malley's case, one of the options she presented was that 
she be sent back to become a cashier, a position she had earlier 
occupied with Simpsons-Sears in Kitchener. Essentially, because of 
that transfer, she would have been all right because of the 
availability of various personnel. The difficulty was that she was 
in one department. A little bit of flexibility ‘on the part of 
Simpsons-Sears would have, no doubt, avoided the problem. 


Large institutional employers in particular should be able 
to make accommodations without undue hardship and should be one of 
the major criteria used to determine whether there is going to be 
undue hardship: the number of people, the size of the operation 
and things of that nature. 


There is no way that you can really legislate a formula 
which is going to cover all cases fairly and which is not going to 
lead to some ridiculous situations. 


What I propose would be the appropriate method of dealing 
with this is to legislate a blanket reguirement of accommodation 
unless, and the "unless" is that on application to the human 
rights commission the employer was able to establish that, given 
the entire context of his operations, any accommodation was 
improper. 


By doing that, there would be an onus on the employer to 
establish that, and the Lieutenant Governor in Council, hopefully 
by enacting some regulations and guidelines, could broaden or 
narrow the spectrum of accommodation as various cases came Up. 


That is something that could be dealt with administratively 
so as to try to keep the thing actually reasonable as opposed to 
pUt IMC Me Ite Gntop,.a straitjacket of legislative enactment which 
could all too easily be rendered ineffective by an unfortunate 
decision because of particular facts of a case which might come up. 
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By enacting that sort of provision, you would also put an 
onus on employers to try to find a method of accommodation, or at 
least to demonstrate to the commission that they had done their 
best in looking at the situation and that in trying to seek some 
sort of an accommodation, given the whole circumstances, Lt ».was 
just impossible; that it was very expensive or something of that 


nature. 


The flexibility of doing it by regulation, once more, would 
allow the officers of the commission to approach cabinet Or the 
Minister and make certain recommendations from time to time on 
broadening or narrowing the scope of it. 


That would be the best approach to the whole area, to 
assuring that accommodation could be made for the broadest number 
of people in our society, to give them the broadest exposure to 
job opportunities within the province, and yet not to unduly 
hinder the operation of employers at the same time. 


Those are my remarks on that issue. I do have some further 
remarks on the enforcement provisions of the new code. There has 
been a lot of concern and criticism raised, in particular about 
section 30 and the power of persons investigating complaints to 
enter places without warrants and things of that nature. I have to 
Say that I agree with a lot of those concerns and find the 
provisions unfortunate. 


In my view, a far better situation would be to allow the 
commission to investigate, certainly, but to investigate in the 
sense of being able, in the same way a litigant -invaccivils sudteic 
able, to serve an appointment on the employer, or other person who 
has allegedly discriminated, for an examination before a special 
examiner in whatever judicial district he or she may reside. 


S250 p.m. 


That examination should be more ,.in ‘the. <forimeucomanc 
crosS-examination to get at the essential facts of. the matter--to 
establish them quickly. There Should be a parallel right: of .cross- 
examination for the person who allegedly has discriminated against 
the complainant. That would be just as quick and a lot less open 
to objection on the part of the general public, as denial of their 
rights in this overweening commission going in and grabbing 
records and taking them off, They would be in exactly the same 


poSition as any other civil litigant who ; 
in, a. law sugt. g has to answer questions 


case which I think is rather interesting in this UOGSard on bktat cua t 
page seven of the Singh decision. [It is a letter from the 


employer, PScuriaty Investigations s5 ee, 
tee: ervices 
Minister of Labour, and it says: Limited, to the 


/Mrw sSingh!s complaint was re 
on ‘December 10, 1975. In the body 
States that he was advised during h 


gistered with your department 
of the complaint, Mr. Singh 
1S Job interview that it was 
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SIS policy only to hire clean-shaven persons who did not wear 
turbans. Some time later Mr. Sackrule visited this office and 
advised us of this complaint. We informed Mr. Sackrule that the 
complainant had been correctly reported to him. We confirmed that 
it is SIS policy to hire only people who are clean-shaven and who 
will conform to the company uniform requirements. We asked Mr. 
Sackrule to state whether this was a violation of Mr. Singh's 
human rights, and Mr. Sackrule was unable to do so. 


"Our Mposition sis simply sthis:e1f we are right, we have 
always been right, and if we are wrong, we have always been wrong. 
At no time, however, have we attempted to hide or distort our 
position or our policy. Your department has taken eight months to 
carry out an investigation to prove, not that the facts are at 
variance with our stated position, but that they are the same." 


A preliminary investigation can be conducted very rapidly, 
but I do not think there would be any loss in time in getting an 
appointment with a special examiner, which would take maybe a week 
to 10 days to set up; getting parties served and having them come 
in with the necessary documentation; going through an hour-and-a- 
half- to two-hour procedure which would be a cross-examination 
establishing the facts. Very rapidly some determination could be 
made. 


Another thing which I think would be of great use is that 
rather than having boards of inquiry, although you may ultimately 
decide to go that route, you might simply take a look at what you 
want to do with this legislation and make the particular farms of 
discrimination enumerated torts, and then let the lawyers at it-- 
the lawyers for the commission and the lawyers for the other side. 


That would save a whole lot of expense as far as setting up 
investigations and boards of inquiry is concerned, because in many 
cases these things would be resolved very rapidly at a very low 
level between counsel for the parties, like any other civil 
dispute. Those issues which would need to be adjudicated would be 
in a fairly expeditious manner. 


Mrs Js As ‘Taylors Would you provide for assessment of 
costs? 


Mr. Hebert: Yes. Against the commission. I think. @ithe 
commission Should have the right, in the public interest, to bring 
suit, and it should have the right to bears ithe «cost of:can 
unsuccessful suit. In the same vein, an individual whose complaint 
has been looked at by the commission and who has received a 
negative response and the commission does not want to proceed 
should have the option of bringing suit, and should have the 
option then of bearing full cost himself. 


I think one of the main things we should try fo) idefsHerno 
balance things out so that it is not justice just for those who 
can afford it. It. is a public policy matter in Ontario to see that 
human rights is respected. It 1s a public policy matter that the 
government is willing to enforce by having competent counsel go 
into the courts and do so. 
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Mr. Jo A. Taylors That) certainly would be an improvement 
over the present legislation in terms of ensuring that oon r- 
there are frivolous actions at least there will be some type 
reimbursement to the person who may be wrongly accused. 


Mr. Hebert: As I ‘Say,’ as long as there sare costs awarded 
against the commission; as long as that is part of it, just asivin 
any other law suit, you should not have too much of a difficulty. 


Mr. J. A. Taylor: Then presumably the commission would 
be careful in screening those cases on which to proceed. 


MraogHebernts «Yess Once sagaingeli tints. ia matter of whether 
the issue is of enough importance that the commission should 
litigatesit. olf Depisss thentrthedr fekse omc ods Should be borne by 
the commission--borne by the government in the public interest. If 
the individual persists--if he is a vexatious litigant--he is 
going to suffer. If he goes to private counsel after rejection by 
the commission of his case, that counsel, knowing the terms of the 
legislation and having some idea of what has gone on before the 
commission, in all likelihood is going to tell him LOrgéecs Spey 
“unless you have a very large amount of money you want to waste." 


Mr. oR.  F. Johnston: Your depth of knowledge in this 
field is evident from your presentation. Did you handle any of 
these cases that you mentioned? 


Mr. Hebert: No, none at all. I have been interested in 
it forjfive or six» years. Jihave gone through the various laws in 
Ontario and in the States and reviewed it. I am interested in the 
field in general. 





Mr. Riddell: you used as an example of discrimination 
because of creed a Sikh who was turned down for application for a 
security guard. What if one were to use the example of the 
construction company that insisted its employees wear safety 
helmets? If they did not, then that employee would no longer 
remain in the employ of that company, and neither would the 
company ever consider hiring someone who was not prepared to wear 
a safety helmet. 


Mr. Hebert: I would have to Say that if the operations 
of the employer involved some danger to a person who did not wear 
ampelmet;o it. adjeof ‘the Operations this particular employee might 
perform in the course of his job duties involved that danger, then 


Should say accommodation is not required, because it is really not 
reasonable; it is too dangerous. 


| Mr. Riddell: What is the Purpose of our policemen having 
uniforms where they have to wear a certain type of Cap--a 
motorcycle cop definitely having to wear a helmet? What is the 
reason for that? There must be some reason they are asked to wear 
a special uniforn, including the cap. If they are going to make 


Special concessions for Sikhs and others then wh 
uniform of any kind serve? ckisckir & bose 


Mr. Hebert: That is a good question. Obviously one of 
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the purposes is identification and that may be very relevant to 
determining whether an accommodation can be made. That is my point 
about the Hare Krishna devotee. If he comes in with a sarong, a 
bald head and will not wear any form of identification that would 
allow the public to know that he is a policeman or something of 
thissnaturejercdefinitely tito is; too: much’ to ask an employer to 
accommodate under those circumstances. 


However, if it is a matter that can be worked out, such as 
wearing a turban and a beard and otherwise wearing the standard 
uniform’ sou that® hei is not really that different from the average 
policeman who goes down the street without a cap--and many of them 
do=<then’ iteeis the! *sortvot! thing I°--think employers “should “be 
required to accommodate in those circumstances. 


Of course, it is a line-drawing exercise; that is why you 
cannot lay down any strict legislative enactment as to what is and 
what is not going to be appropriate. It is a matter that has to be 
judged on a case-to-case basis. But that is why I would like it to 
be a duty on the employer to do that absent of commission 
exemption. 
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The commission can give all sorts of exemptions based on 
regulations made by the minister and/or the department in their 
experience dealing with the cases over time. That would give the 
fairest shot to the community in not having weird accommodations 
enforced on employees and a fair shot to the. employee En eCrying co 

fit into our society and be a productive member. 


In many of these cases the choices for a devout religious 
person are very limited. The Sabbatarian employee is an example. 
He is pretty well excluded from the industrial sector, from the 
retail sector. He may be able to get an office job but it really 
cuts down the scope. The question is, does it needlessly cut down 
the scope? And that is what the reasonableness test ought to 
determine on a case-to-case basis. 


Mr. Renwick: I just have one more question which I think 
is a qualitatively different one; that is the question of the 
adjustment of hours. I guess my problem is with your solution; 
that is, how would either the commission or the Lieutenant 
Governor in Council ever determine regulations that would be an 
accommodation other than meeting a test. I take eewhat you are 
saying is that the problem with doing it in legislation would make 
itevery rigid: 


On the other hand, the problem with doing it by regulation 
would almost connote that you could classify businesses. Are you 
really going so far as to say that the only way you could do it by 
regulation was to regulate not each business but each individual 
instance that arose in relation to a particular employer? 


Mr. Hebert: What I am proposing is chate the government 
put out regulations that are really in the form of guidelines for 
the guidance of commission members. In particular, it should not 
be the average officer out on the street who makes this decision. 


Se 


ither an sTorontomsar 
It should probably be a central agency e1tner ~ 
regionally--someone with a reasonable responsibility within the 


commission to make the determination. 


The guidelines should suggest a fair degree of the desire on 
the part of the government that an accommodation be made if it is 
at all possible--combining that with an onus on the part of the 
employer to come to the commission saying: "Look, what can I do? E 
cannot do anything. There is just no reasonable, rational solution 


to this, except discharge." 


Then what ought to happen is that if the commission is 
persuaded that is the case it should grant an exemption. And that 
covers that individual case. They may even grant an exemption 
covering all similar types of cases with that employer. But if the 
commission is not Satisfied, the legislation stands, the 
requirement of accommodation stands and the employer has got to 
find a means of accommodation. 


Mr. Chairman: Thank you very much, Mr. Hebert, for your 
presentation. 


Mr. Renwick: If we have not already asked for Ley 
perhaps we should get a copy of that Canadian Human Rights 
Commission decision on the Singh/hard-hat proceeding. I am not 
asking that we have it immediately. Has it been distributed? 


Min Re Fen Johnstons.» Nose 1 think siwheet yous are stabbing 
about--he did not mention the new Singh case when he was talking 
about the old Singh one, which was to do with the hat--not the 
hard hat, which is the Canadian Human Rights Commission. 


Mr. Renwick: Dealing with the hard-hat/Sikh person and 


the Canadian National Rallways, which was reported within the last 
two weeks? 


1605 follows 


Mr. Chairman: Do you want it by! -o4 r3 08 ep. me; Stem aes 
tomorrow all right? 


Pnterjeetions. 
Mr. Chairman: Mr. Ken Wilson. 


‘Mr. Wilson: Mr, Chairman, members of the committee, in 
my brief I have made use of some fairly strong points. 1 have been 
a little critical of government, and I do not mean to offend any 
of you individually or personally. I feel I must make strong 
points, because the points I want to express are rather strong 
Possibly you have not been exposed to some of the ideas I have 
expressed in this brief. Before I start talking = on) <Biv)t ee 


Specificall , ; 
mae mys fe would like to discuss human rights in general and 


Before the emergence of 
governments, for example, j 
cave-man community, a person was fully justi ic tices eae 
to protect his individual ana basicy mights .ofsabite 
i 


property. On the other hand, he was liberty and 


not morally justified in 
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taking his neighbour's property even if he wanted charitably to 


give this plundered property to another neighbour who might not be 
as well off as he is. 


Another example might be the old wild west situation in the 
United States where people had their basic, individual rights to 
look after their life, liberty and property. On the other hand, 
they did not have a right individually to take a neighbour's 
property and give it to a third, possibly poor neighbour. 


Governments are supposed to be the servants of a taxpaying 
population; that is, civil servants are hired by taxpayers to 
perform those duties which the taxpayers delegate to the 
government. 


Going back to this wild west situation, it was very common 
for the townspeople to hire a man called a sheriff to protect 
their basic individual rights. However, duty, in order to be 
delegated, had to be an option justifiably and morally open to the 
individual taxpayer. you cannot delegate a power, and these people 
could not delegate a power which they did not have. The sheriff 
certainly). could) i not) morally or in. any justifiable way take 
property from one person = and give it to somebody else, 
redistribute the property. 


Furthermore, these individual basic rights of life, liberty 
and property, universally recognized except in periods of 
repressive dictatorial government, did not come from government. 
These rights are not supplied by government. They existed before 
government ever came into being. They came into being at least as 
early as the first man. 


When they did originate would certainly be good grounds for 
discussion, but it is beside the point where they Originated from. 
The point is that they did not originate from government. Some 
people, myself included, would claim these are God-given rights. 
Other people might say they are just natural rights that came into 
being when a person was born. These cannot morally be taken away 
by government. In fact, the only legitimate function of government 
is to safeguard and protect these individuals mights vsofolife, 
liberty and property. 


In Canada today, we have so-called rights to minimum wages, 
welfare, medical care, guaranteed annual income, rights against 
discrimination and so on. My point is that these are not true 
rights at all. You and I cannot individually claim these rights as 
part of our existence at the time we were born. These so-called 
rights are an illegitimate creation by government. 


Why are they illegitimate? They are illegitimate because the 
taxpayers never inherently possessed these rights at the time they 
were born and could therefore not delegate these. rights » to» the 
government. For example, a person cannot morally hold a gun to 
somebody else's head. And when I use the example of a gun that 1s 
very relevant, because government passes law which), isiforce. > They 
hire policemen to carry out the law, and policemen wear guns. 


4:10 p.m. 
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It is not morally right for an individual to hold a Sse 
someone else's head and demand he hire that individual e ren Le 
property to him or whatever. On an individual basis, 1 ve aoe 
morally right for an individual to do _ these things. eee 
governments think it is morally justified for them to imp : 
violence when I have already explained that rights are delegate 


to the government by individuals? 


TO guarantee these imaginary rights I have mentioned--rights 
against discrimination and all the rest of it--governments resort 
to threat, violence, legal plunder, Supression of liberty and all 
kinds of things against the same citizens and taxpayers whose 
basic God-given, individual rights the governments were supposed 
to protect in the f£25st place. 


Here are the taxpayers or the citizens paying taxes to the 
government in order to protect these individual rights, and the 
government goes ahead and does all kinds of things, supposedly 
guarantees other kinds of rights which the individuals never had 
in the first place, thereby restricting the basic individual 
rights of these same people. 


For example, the federal government uses violence to extract 
income taxes from me, to infringe on my right to property. The 
right of taxation means you are taking away property from an 
individual. It would not be so bad, I guess, if all this money was 
used to protect my basic God-given rights through a national 
defence force. However, much of this money Ws’ not: usediiefor 
national defence. A lot of it is used for redistrabutioneeco 
individuals and groups that I, as an individual taxpayer, would 
not Support, 


The provincial government uses violence to reward a few 
groups of people with respect to hiring, firing; «rentalwgoe 
property and so on. The victims in this case are employers, 
Property owners, other citizens, who pay taxes to have their 
individual God-given rights protected by the provincial government. 


Of course, I do not want to leave anybody out. Municipal 
governments likewise use violence against people who pay their 
taxes to be protected from the violence. A good example of this is 
the poor fellow in Toronto who recently built a house with his own 
money on his own property with his own labour, but the government 
came along and said, "you did not have a building permit to build 


that house," and they tore it down, charging him the expense of 
tearing it: downm, 


| In general, this whole rotten System of government agencies 
redistributing wealth, plundering one person to give to somebody 


else, enforcing human rights, controllin busine 
SS Vand sso Gnies 
indulged in by all levels Of government. “ 


Premier Davis and Prime Minister Trudeau are 
obbethiie activity. I do not believe they like to persian pies 0 
they foolishly think state control Or socialism will improve 
living conditions. I think there is an ulterior motive. 1f believe 
Mr. Davis and Mr. Trudeau are not foolish people. They use this 
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government interference in order to gradually convert Canada into 
asdictatorship. 


Provincially, the Ontario Human Rights Commission is a 
plundering agency which guarantees imaginary rights at the expense 
of actual and real basic rights of liberty and property. Liberty 
implies freedom of speech, freedom of thought, freedom of action 
which do not infringe on another's basic God-given rights. 


Property rights include four things, holding title to the 
Property which is your deed to a piece of real estate, usevofrthe 
property, control of the property and disposition of the property. 
There are four elements of ownership of property there. By its 
very nature, a human rights commission must suppress liberty and 
property rights to guarantee hiring, firing and accommodation 
rights. This is a function government can never have a mandate to 
Go since the individual people, the taxpayers, do not have this 
power individually and this power therefore cannot be delegated 
morally to government. 


Therefore, I look with disfavour upon any human rights 
commission. Existing laws against assault, slander, robbery and so 
on exist in the Criminal Code and these are sufficient--and the 
magic word here is “moral"--moral restraints against infringement 
on individual rights. 


Bill 7 in particular is another attempt in an endless flow 
of bills, legislation, laws, bureaucratic rules and so on, abistor 
which {8d0. osnot Oxrremove:? or repeal government shackles from 
individuals. Rather, they extend control over people in business. 
Very seldom do I hear of a law being proposed that will take away 
entire branches of legislation or whatever, and leave people to do 
what they want and municipalities to do what they want. I never 
hear that. 


Specifically, Bill 7 guarantees rights to employment and 
accommodation without discrimination. This can only be guaranteed 
by infringing on my rights to liberty and property. Bill 7 makes 
landlords and employers responsible for actions of tenants and 
employees. I believe that is ridiculous. 


Bill 7 encourages reverse discrimination. I believe that a 
law, if not blind to race, colour and so on, infringes on someboay 
else's individual rights. 


Bourthp»»Bilise 7eaklows searches of:.any place, other than a 
dwelling, without due process. 


These hearings on Bill 7 are nothing less than a discussion 
on how much further to infringe on my rights of property and 
liberty. It upsets me that I am obliged to come here. My time 1S 
valuable. It is a waste of time and payment of Salaries to this 
committee through taxes just for the opportunity to try to salvage 
and defend my basic, God-given rights. 


Without exaggeration, Canada's governments, federal, 
provincial and municipal, infringe on my liberty and plunder my 
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other unorganized or organized 


property much more than any 
Criminal activity. 


I guess from this you can conclude I am not in favour of 
Bill 7 among most legislation. — 


Mr. cd. AS Teylorscthatiisethe first understatement. 


Mr. Wilson: I feel that. diserimination®™ fsiviuni thesirecan 
of the individual, not in the realm of the province or the federal 
government. 


Mr. wre A. Tay Lor: iT think pis is a legitimate 
philosophical point of view, and some of us would certainly 
Subscribe to the proposition that government obtains its power 
from the people. I think that has been said before. I suppose 
there 1s a happy medium somewhere in striking a balance. Any law 
takes away liberty to some degree, and we may be overlegislating. 
In some respects, you have to have laws to ensure freedoms as 
well. That is just an observation I want to make. 


Mr. Renwick: I am certainly pleased to have you disclose 
the hidden agenda of Mr. Davis and Mr. Trudeau. 


Mr. Chairman: I have no comment. 


Mr. J. A. Taylor: We do not want this to become a 
political discussion, do we, Mr. Renwick? 


Mr. Chairman: Thank you very much, Mr. Wilson, for your 
presentation. 


The Ontario Trucking Association. I snhave.s Mron (DeamAl Mex 
Parke, Mr. Strauch. 


Mr. Dean: Mr. Chairman, members of Mrhe committee, my 
name 1S Paul Dean. I am vice-president of Network Transport 


Limited and chairman of the Ontario Trucking Association's labour 
committee. 


The Ontario Trucking Association is a voluntary trade 
association of for-hire and Private carriers and those engaged in 
businesses associated with the trucking industry. The association 
was founded in Hamilton in 1926 and incorporated as the Automotive 
Transport Association of Ontario Incorporated in 1928. ©Todavy We 
have over -800° for=hire Carriers, 80 private Carriers and "250 
allied trade businesses as members. The Overwhelming number of 
Our carrier members are small enterprises Operating fewer than 10 


vehicles. We also have thes 724 ; 
members. rgest fleets in the country as 


are concerned that, unlike the Statement of rights in 


Human Rights Code, some of G ibiti 
er ine es OGRE he prohibitions outbined in “piling 
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of interpersonal relationships by government in a code of human 


rights implicitly suggests subjective third-party interpretations 
about possible violation of aspects of the code. 


While the interpretive nature of the present Human Rights 
Code is a fact of life, there is considerable concern within the 
trucking industry that some of the new proposals will unduly 
complicate the administration of our businesses and furthermore 
could result in violations of the code and subsequent charges of 
discrimination where no discrimination was intended. 


It is for these reasons that we feel the changes to the code 
go beyond what is necessary and desirable in attempting to ensure 
thes cuelitye iol «working < lifeyeforferesidents: in \.Ontario..*).The 
following discussion touches on some of our main concerns in 
regard to proposed legislation found in Bill 7. 


Uncertainty: Section 21(6b) provides that "the right under 
section 4 to equal treatment in employment is not infringed where 
a person refuses to employ another for reasons of age, sex, record 
of offences or marital status if the age, sex, record of offences 
or marital status of the applicant is a reasonable and bona fide 
qualification because of the nature of the employment." 


Several briefs before this committee have commented on the 
fact that this clause puts employers in the position of not 
knowing whether they might be contravening the law until a 
complaint.disuslaidjoatter which time the human rights commission 


will then rule on the merit of a suggested bona fide exception to 
the legislation put forward by the employer. 


Uncertainty is the bane of business. In ite2Mroles"as a 
promoter of economic activity, the government should do everything 
it can to make cause-and-effect relationships under its control as 
predictable as possible in order to eliminate uncertainty. 


In this regard the OTA would like to suggest that the human 
rights commission be given a role not al buded to Jin? Bill @7vTbis 
would be in the a priori interpretation on behalf of individual 
companies or industries as to what particular set of circumstances 
woula@ result in a bona fide exemption under< 4.21: 6b)/.' aethese 
decisions would then be published by the commission in the form of 
guidelines for other companies and individuals. Such information 
would be particularly useful in potential cases of discrimination 
where age, record of offences and some handicaps are being 
considered. 


For example, due to the nature offs our Bindustrystiosis 
imperative that companies use every tool at their disposal to 
ensure safety on the road. One of these tools at present is 
frequently a check on the driving record of both potential and 
present drivers to ensure that companies do not hire or -keep 
employed an accident waiting to happen. Over the years the 
industry has learned that the correlation between the record of 
driving offences and accidents is very strong. The industry 
therefore feels that this sort of check should be a bona fide 
excepton to the prohibition of discrimination on account of record 
of offences. 
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Rather than waiting for a complaint to be made in paca ne 
this principle to be supported, we recommend that the in Weis e 
allowed to apply to the human rights commission for an exemp a 
to the code under the circumstances stated. We foresee a aoe 
hearing taking place where arguments could be stated an the 
decision pro or con published. This would then set a precedent for 
Other companies looking to fill certain positions. There are many 
such conditions both in the trucking industry and others which we 
feel could be ruled upon before a complaint was made, thus saving 
considerable time and money as well as removing a significant 
amount of uncertainty. 


While on the subject of 21(2b), we feel that the bona fide 
exceptions should be extended beyond hiring to promoting and 
firing. Using the same example as before, a deteriorating driving 
record should be grounds in certain instances for dismissal of 2a 
driver. The present proposal would not allow this information to 
be used in order to ensure a safe operation. 


In conjunction with the above proposal, we Suggest that 
section 21(1) be altered to allow for the listing of exemptions 
granted by the commission on application forms Or job 
advertisements. Failure to allow this will result in a 
considerable waste of time and money, both by the applicant and 
the employer. Common sense dictates that where there iS Sa 
legitimate job qualification that it be allowed to be noted in 
advance. We note that the Human Rights Code currently in existence 
haS provisions for the granting of exemptions under certain 
circumstances providing that job advertisements list the exemption 
number. 


Management responsibility: We feel that section 42, making 
certain organizations responsible for the acts of harassment or 
discrimination of all their employees, goes well beyond the type 
of control over employees that society dictates. The inference in 
the section is -that a corporation should control the minds of its 
employees, for only through a form of rigid brainwashing could 
employers ensure that they would not run afoul of this regulation. 


Surely where)sit iss thes Clear sand stated, policyssofs van 
Organization that discrimination in employment and sexual 
harassment are forbidden, when it is founce. tewktake place the 
Organization should be exonerated from any culpability. 


_ Responsibility for Chees activons of all employees is 
particularly onerous in the trucking industry where on a daily 
basis a large segment of employees are away from any direct 
supervision. While we agree that there may be some Justification 
for making = an Organization responsible fox its management 


employees, we cannot agree with the attempt t 
; 5 
Organization responsible for all employees, A renee 


Double jeopardy: Another concern of Our members is the 
potential to be put in a Position of double jeopardy. Many members 


of the trucking industry are unionized and, accordingly, have 
grievance Procedures written into their union contracts 


a 


& 


THis “could Send “up Yultimately *“‘in -a© costly “arbitration board 
hearing. 


As Bill 7 is presently written, the employee, after going 
through this procedure stemming from the collective agreement, 
could then lay a complaint with the human rights commission. It is 
our’ position=“that, Yas 9a result- of-°a particular’ incident «of 
discrimination or harassment, the employee must choose which 
complaint process to use and that, once the decision is made, the 
other avenues should be permanently closed off in regard to the 
particular complaint. 


False complaints: The OTA is concerned that there 1s no 
allowance for penalties to complainants for false and vindictive 
complaints, even though we recognize that the board has the power 
not to hear these types of complaints. While we would not expect 
that such a course of action would be often followed, it should be 
available in those cases where it is clear from the evidence that 
the claim has no original grounds and was brought forward for 
vindictive or mischievous reasons. While such an action may be 
difficult to prove, the commission is involved on 4a day-to-day 
basis, making difficult subjective decisions about employers' 
motives. Hence analysing complainants' motives where there is a 
suspicion of malicious intent should not be any more Getiscult? 


Commission procedures: Other associations and groups have 
expressed considerable amount of concern in regard to the scope of 
the procedures that the commission and inguiry boards have 
available to them: Gto'™* obtain evidence of harassment and 
discrimination. We do not intend to go into these matters except 
to register our concern as well. 


Whatever the good intentions of the proposed act, rf erene 
suggested investigation and enforcement provisions are seen to 
take away from presently accepted rights, they will invite 
disrespect and contravention of the new act, thus defeating the 
goal of the legislation. The objectives of Bill 7 are too 
important to let that occur. 


Other concerns: Finally, we would like to discuss a concern 
we have in regard to the potential to be in vio tation-of; ithe 
antidiscrimination prohibitions in the code where there is clearly 
no discrimination intended. While we have no solution “to this 
dilemma, we feel mention must be made of Loe 


Specifically, we feel sections 10 and 13 could put employers 
into impossible positions. Section 10 suggests that a firm could 
be in violation of the act by setting certain qualifications which 
while in themselves are not discriminatory could unintentionally 
ead /ito3S a Sgr OupyetoE™ persons owith- ea “common identity being 
discriminated against. Furthermore, this qualification could have 
originated as a result of another piece of legislation. The recent 
case cited in the newspapers of the apparent violation of the 
rights of a Sikh on religious grounds is a perfect example of this 
dilemma. 


While we recognize the purpose of sections 10 and 13, we 
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feel that the potential for trapping completely innocent employers 
must be checked. 


4:30 D.ms 


Mr. Van Horne: I am just wondering about the case of the 
Sikh. Which case are you referring to? We have heard of two or 
three. 


Mr. Dean: This is the hard-hat situation. Many of our 
companies truck on to construction sites, where a hard hat must be 
worn. 


Mr. Renwick: I just had one area. Amongst your various 
member companies, have you had any specific instances with the 
present human rights commission where any of your members have 
been subjected to complaints with respect to employment? 


Mr. Dean: I do not believe so. 
Mru,etrauch: T.do “not believe: eo: 


Mr. Renwick: Just from observation, I am curious as to 
whether in your industry there is a problem with respect to women 
seeking employment. When you ask for an a priori interpretation, 
for example, would you be asking for a bona fide gualification 
that women were not suitable for highway transport driving? 


Mr. Parke: We have quite a number of them in the 
industry now, and it is increasing each year. 


Mr. Renwick: I take it that your association and your 
member companies must employ a wide range or cross-section of 
various groupings within society. 


Mr. Parke: Very much so. 


Mr. Eaton: I am more concerned with what was said about 
the safe driving records-- 


Mr. Renwick: That is. one that I -do' not» have any 
particular problem with. The CONNGCtiOn #7 eye Strange one, that 
between record of offences and accidents. I do not think zo 
touches upon the main one, Nobody has been able to establish a 
connection. But that does not alter my concern that the present 
Provision would have to have an exception in relation to offences 
under the Highway Traffic Act for people who were going to be 
Grivers. I don't see a problem in that area. 


Mr.. Dean: We are also concerned about the criminal 
element, because we do carry valuable cargo. If we hire somebody 
whose background we do not know, and the truck and the cargo 
disappear, it can be a problem also--an obvious problem. 


Mr. Eaton: This basically appli + ea ad 
Peers aera ce Mehr Les to 
offences, though, not Criminal charges. ee eae I asc 


Mr. Dean: It is a combination of both. 
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Mev Renwick. But ;in* so“ far ‘as ‘the criminal “offence is 
concerned, only after a pardon, which is a long, drawn-out process. 


Mr. Dean: Yes. 


Mr ci mhenwack= Ut +d "can Psee,’ Lf you Jost “your truck, “it 
would create a problem. 


Mr. Parke: Especially with a cargo. 


Mr. Van Horne: Do you have any problems with 
qualifications because of physical handicaps? 


Mr.Dean: Again, I think it becomes obvious. A_ person 
applying to drive a truck has to be properly licensed. Assuming 
the present licensing system would allow him to drive a commercial 
vehicle; I°do not ‘think »the industry “would -object to hiring~a 
person. 


Mr. Eaton: Our ministry discriminates before it gets to 
their stage. 


Mr. Dean: A complaint might be registered against the 
ministry, not the trucking company. That would be a concern, of 
course. 


Mr. Strauch: There are some interesting exceptions to 
that, though. The government allows a completely deaf person to 
get a class A licence, which is to drive a tractor-trailer, and 
there is no prohibition against deafness. Yet Someone running a 
trucking company would obviously need someone with hearing, 
because you have got to call in to dispatch et cetera. So you may 
have somebody who is qualified to drive a truck, whom, I think 
legitimately, we should not have to hire because of that 
gualification. That should be another ground for not hiring. 


Mr. Van Horne: The reason I asked--Mr. Brandt Might be 
aware--the London Free Press has been covering the case of a young 
male who applied for a job with Canadian National Railways, and he 
has the handicap of parts of four fingers on one hand missing. 
There is a complaint in front of the Canadian Human Rights 
Commission and the CNR. I understand this boy is a real man; he 1s 
able to do most anything. 





I am just wondering in your experience if you have haa 
anything quite like that, wherein that type of handicap might have 
precluded his being employed. 


Mr. Dean: We have one employee--I'm trying to recall how 
many fingers he has missing, but I would suggest most of one 
hand--who is driving long-haul with no difficulty and certainly 1s 
not being discriminated against as a result of what I wouldn't 
consider, quite frankly, to be a handicap. But I suppose it would 
be-- 


Mr. Eaton: I think that one in London in regard to being 
able to pick up boxes or something-- 
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Mr. Van Horne: I would gather also operating some type 
of £orkiattesimenot sure: of .that. 


Mr. Parke: But he would have to use his hand a great 
deal more than just holding a steering wheel. 


ME ods Rewray lores A handicap is a very relative term. It 
depends on the particular job you are trying to do. When it comes 


to golf, I have one. 


Mr. Van Horne: You're standing too close to the ball. 


Ms. Copps: The isSue of double jeopardy that you have 
raised was raised by a previous presentation. I believe we were 
going to get some more information on that from the minister. I 
think it was requested at that time. Will that be forthcoming 
before we go into clause-by-clause? 


Mr. Brandt: We can do that perhaps even next week if we 
have time. 


That's on which page of this brief? 
Mr. Dean; Page four at the bottom. 
Ms. Copps: Page five at the bottom. 


Mr. Chairman: Right at the bottom, where it says to go 
On to page five. 


Mr, Brandt: I'll see that you get that information. 


Ms. Copps: I think it was raised by an- earlier 
presentation, and in fact you have a situation where somebody 
might want to take advantage of (inaudible) or human rights 
commission, and it seems unfair that he tried twice for the same 
kind of (inaudible). 


Mr. Brandt: I believe this is the first time we've had a 


solution which suggests that you go one route or the other. There 
may be a possibility of doing we. 


Mr. Riddell: This is. more a question «for you pos Mr. 
Chairman. Can we as a committee expect to receive any amendments 
that the minister may well be contemplating before we get into a 
clause-by-clause discussion on the bill? Do you know? 


Mr. Chairman: I don't know. [I would think you would have 
to ask the minister. 


Mr. Brandt: I don't know his intentions except that on a 
couple of points, as you well know, he has already come before the 
committee and made Clarifications, Particularly with respect to 
the so-called search and seizure and the other aspect of another 


person being in attendance during uestioning. Those t 
has already clarified. : 9 WOMeteeanue 


Mr. Riddell: I think it would be helpful ana expedient, 
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though, if the minister could provide us with amendments before we 
actually start into the clause-by-clause. 


Mew Chairman: 1 -think we would have to ask him. I think 
the minister did indicate that he would like to table those before 
we get into clause-by-clause. That's off the top of my head, and 
we may-- 


Mr. Eaton: We have some time-- 


Mr. Chairman: He may not have said that, but I think 
maybe we should ask him directly. 


Mr. Eaton: If we have some time between the time the 
committee finishes receiving presentations and the time we start 
clause-by-clause, it has been sort of common courtesy that before 
the start of clause-by-clause--sometimes it's only two or three 
days--the minister provides those the list of amendments that he 
will propose before the committee. Usually the Opposition does the 
same thing--tables its list ahead of time. 


Mire A. Taylor: «surely .ithat's: only reasonable. You 
know, if you're going to examine a bill you have it for 4a 
reasonable period before you examine it so that you can review it 
wourself£. And I would think thet if-- 


Mr. Chairman: We can come back to this. Is this leading 
to a guestion of the gentlemen? 


Mr. Riddell: No (inaudible). 


Mr. Chairman: Gentlemen, thank you very much for a very 
interesting presentation. 


Ms. Copps: Since that issue was raised, from having 
spoken with Mr. Stone earlier on--we were sort of proposing 
amendments--my understanding is that you would usually table major 
amendments in writing but that minor amendments can be made as you 
go along, because there are probably going to be many areas where 
there might be a word or two that we would like to see deleted or 


added. 

Mr. Chairman: The interesting thing is, Sheila, the 
Chairman hasS never been through it before either; so it Jiprobably 
will be lots of fun. 

Interjections. 

Mr. Chairman: Unless there Ls any business, Chet 
concludes the presentations. We will adjourn until’ 10 @teLock 
tomorrow morning. 


The committee adjourned at 4:40 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Thursday, October 1, 1981 
The committee met at 10:13 a.m. in room No. 151. 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming: consideration of Bill 7, ‘An -Act .to revise. and 
extend Protection of Human Rights in Ontario. 


Mro Chairman: I-°*believe °I.°can recognize -a quorum. We 
have a very busy day; we have six on before lunch. I will mention, 
and maybe I should mention it again later, that next Tuesday 
counsels cannot be here until 3:30. The clerk is trying to see if 
we can reverse the Quebec human rights from the afternoon to the 
morning and counsel in the afternoon. Perhaps before the day is 
out, I will have more news on next Tuesday's schedule. 


Mr. Miceli. 


Mr. Miceli: I--apologize first of all for the fact that I 
did not understand that the brief was supposed to be restricted to 
one page. I have three pages here. I hope you will bear with me, 
and I hope it will be profitable to all of us. 


Mr. Chairman: I don't know where that came from, tha Geet 
had to be restricted to one page. 


Mr. Renwick: It's a good idea. 


Mia > fe 27h Taylor: It's a rule that has been honoured 
more in the breach. 


Mr. Miceli: This s:is ‘my ~brief to the members cof “the 
committee on resources development. 


Gentlemen, first of all, I would like to express my thanks 
for the opportunity to appear before this committee and to outline 
my views aS a Canadian citizen on the revision of the Human Rights 
Code of Ontario. 


Second, I would like to make it clear Sifrom <the “very 
beginning that I was born in Canada of immigrant Italian parents 
and that I am proud to be a Canadian. AS suchsotl am aso” very 
concerned about what may be termed as a general lack of true 
patriotic feelings and love for our country and for our fellow 
Canadians across Canada from the Atlantic to the Pacific. 


Third, I would like to indicate that I have had varied 
experiences throughout my life with people of several different 
nationalities, races and creeds and that I strongly uphold the 
Gignity of the human being of whatever race, creed or nationality. 
I am concerned for the need and the right of all human beings to 
be treated in a just manner. 
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Further, I Support a Human Rights Code that deals with and 
protects the basic human rights, and here perhaps 1s where the 
fundamental problems arise. Just what are these basic human rights 
and what is the distinction between basic human rights and 
acquired or legal rights that could properly apply to “the creigens 
Of-a particular Sovereign country or nation? 


I believe too that one should be ready to accept the concept 
that there exists a proper and just discrimination as well as an 
improper and unjst discrimination. This should be seriously 
considered in setting up the code. 


Another term that is misused and causes a great deal of 
confusion and misunderstanding is equality when dealing with 
Social or human matters. The term "equality" has true and real 
meaning only in mathematics; that is, when one is dealing with 
numbers. In my view, and in the view of many others, there is 
really no such thing as equality in human affairs. Hardly anything 
at all in nature is equal. Natural and human rights do exist and 
should be exercised and applied fairly and justly; to apply them 
equally makes no sense. Again, opportunity is rarely if ever equal 
but should be provided in a fair and JUS Manner. In fact aan 
order to be fair and just it is often necessary to treat human 
beings unequally, so to speak, or in other words, in different 
ways. 


Thus, I am Suggesting that the terms "equality," “equa. 
Opportunity" and "equal treatment" be avoided in the Human Rights 
Code and replaced by other terms and expressions which clarify and 
give real significance to the concepts of human rights and human 
justice. 


If I may, I would like to bring to your attention my more 
direct concern regarding the code, and that is the {acter "oe 
nationality or citizenship, which is the word used in the revised 
code. On) this point, may I read my letter of June 3) LOS, 
addressed to the committee. It is attachment number one. 


"Dear Sirs: Following your invitation for written 
Submissions on Bill 7, the Human Rights Code, 1981, I have the 
following comments. In accordance with the present Ontario Human 
Rights. Code, it is prohibited to discriminate against a 
non-Canadian citizen (that iS; a national of another country) in 
regard to employment et cetera. 


‘“ “het me quote: 'The Ontario Human Rights Code prohibits 
discrimination on the basise of Vace sy Creed, colour, age, sex, 
marital status, nationality, ancestry or place of Origins? ihwe 


applies to employment, housing, public accommodation, services, 
SignsS and notices,'! 


, age and 


Catholics as teachers in the Catholic school System of Ontario. I 
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"However, in regard to nationality it is really difficult to 
understand the logic behind considering a person of foreign 
citizenship (that is, a non-Canadian) having the same rights as a 
Canadian citizen in Canada. This to me iS against common sense and 
should be eliminated from the code. I doubt that there is any 
other state in the world who gives foreigners the same rights as 
citizens. I suggest that this Matter be given serious 
consideration in the revision of the code. 


"Tl would appreciate it if. you. would provide me, with the 
reasoning and the logic for giving noncitizens the same rights as 
Canadian citizens in the old or present code on human rights." 


Ons sfeULowingsuprione*this imatter, “I wasisnot.-able mto»o.get an 
explanation--that is, a good explanation--on why a national or 
citizen of another country should have the same. rights as a 
Canadian citizen in Canada. Not being, satisfied, I took every 
opportunity to ask my friends, acquaintances, neighbours and 
strangers, citizens and noncitizens, old and young, of different 
races and creeds--a total of 30 to 40 people or more--whether a 
national of another country should have the same rights in Canada 
as a Canadian citizen, for example, regarding employment. 


All of them, with one exception, answered in the negative. 
Indeed, they thought it ridiculous that the government should even 
consider such’ awraght.: Are szallbe:ofs these: people intellectually 
na*ve and have no sense of human justice and charity towards 
non-Canadians? Of course not. The one exception replied that, "If 
you invited a person to your home, he should have the same rights 
as your own family." Gentlemen, it seems to me that this reply is 
so absurd that there is no need for any comment. 


Another person, an immigrant and a Canadian citizen for.over 
25 years, pointed out that for some positions, both in government 
and in private industry, not only should Canadian citizenship be a 
reguirement but also the incumbent should be born in Canada and 
have lived most of his life in Canada. I do not see how anyone 
could disagree with this view. 


In this connection it is interesting to refer to a news 
item, which was reported both on radio and in the newSpaper on 
Saturday, sAugust /297/1981,, to the effect that Australia was ready 
to-hire USea@ite traffics controllers: .who were dismissed from their 
jobs provided they wait two years and become Australian citizens. 
Apparently Australia does not consider a noncitizen to have the 
same rights as a citizen. 


I refer you also to the Fort Frances case where a teacher, a 
Canadian citizen, was replaced by an American citizen living in 
Minnesota. This was an application of the so-called equal rights 
provision in the Ontario Human Rights Code, but it hardly seems 
fair and just to the Canadian citizen, a resident of Fort Frances. 
The details of the case were made known by the Toronto Star, and I 
would like to quote from one of the editorials. 


"Leaving aside technical details of the Fort FranceS case, 
surely the question of residence iS different from that of 
national origin or race. A country has the right to give priority 


A532? 
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to those who have cast their lots with that country by being 
residents and members of that community." 


I would like to add here a personal note and say that 
citizenship should also be a positive consideration. 


To finalize my presentation, I can do no better than quote 
again from a Toronte Star -editortralecof June —15,7 198 by pentatied 
"Fix laws in rights code." 


"The proposed code also ventures into unnecessary and 
undesirable territory when it flatly prohibits discrimination 
against people who do not have Canadian citizenship. It permits 
such discrimination only in very limited instances where such 
discrimination is specifically required by law or is intended to 
foster participation ain cultural, educational, trade union sor 
athletic activities by Canadians. 


"There obviously should be no discrimination on the basis of 
ethnic or national origin, but citizenship isa different. matter. 
It is, open after, all to anyone who has been in this countrys ior 
three years and who fulfils certain basic requirements." 


I suggest that the committee reconsider very seriously the 
matter of giving to a non-Canadian the same rights that are given 
to a Cafiadian(citizen.y Itsa@e’ al’matter “of providing fairness and 
JUStice”. to’ (asl Canadiana icitizenmwiand, accordingly)" the 78terns 
"national" or "citizenship" as they now stand should be deleted in 
the various clauses of Part ae entitled "Freedom from 
Dis¢rimnination,” 4 speid 7. 


Mr. Chairman: Thank you very much, Mr. Miceli. Are there 
any questions? 

Mr. Eaton: One question. You did not mention in there 
anywhere landed immigrant status. Do you consider that at all some 
place in between the situation where we had an American over here 
who was not a landed immigrant? 


Mr. Miceli: The American citizen in the Fort Frances 





case? 


Mr. Eaton: Yes. 





Mr. Miceli: He was not a landed immigrant. He lived in 
the United States and he came to work in Fort Frances, 








. _ Mr. Eaton: Would you give any preference to a landed 
immigrant? : 





Mr. Miceli: No preference to a landed immigrant. I think 
a landed immigrant is a person who is coming to Canada as an 


immigrant, intends to become a Canadian citizen, intends ~to 
Participate in our society and-- 


Mr. Eaton: You would Pet: =hinfoins a different 


categor 
from the American who had come across insthat case: “ahaa 


ss 


Mrian Miceli: AvelLittled different, yes, tebut.~ citizenship ris 
an important basis requirement even for a landed immigrant when it 
comes to certain specific instances. I am not Saying you should 
not give a job to a landed immigrant. I am saying you must not 
discriminate and cast aside the Canadian citizen when he is 
applying for a job at the same time as, say, a landed immigrant 
Soupoune this ecasesel anmerreferring-*to;sr-a’ iperson owho> wasainotma 
Canadian at all. 





Mc Jeane STavlor: Covld iyvou iiclarifyscthat?vah was af the 
impression that there was no longer landed immigrant status, that 
there had been some change at the federal level in regard to 
immigration. Is there something to that? 


Myuee ReMWwack sali codlan Canderespond) ~tofyit, ther: Charterap.of 
Rights, for example, which is part of the constitutional package 
which in the forefront of the news these days, contains provisions 
relating to landed immigrants, and that term is still applicable 
to anybody who is lawfully admitted to Canada butotoeiary least" a 
three-year period is not a citizen of the country and cannot 
become a citizen of the country until the expiration of three 
years. 


Mr.o) oJ nA. «Taylors: 1» had, -heard there wasS some change in 
the-- 


Mr. Renwick: Not that I am aware of. 


Micmeed aan. VDaylores ‘That's yfine. Fi githiserChanter qofemaghts 
is proceeded with, would that not have a bearing on the concern 
that has been raised today? 


Mr. Renwick: Toa am! «¢gGbad ) Mri. Miceli, has- waised this 
guestion,e:but.. I ):took: atyithat what we were saying in the code--and 
perhaps Mr. Brandt could comment on it=-<is that’ we’ in Ontario do 
not have any control over who is lawfully admitted to Canada or 
what the conditions are, because that is the federal immigration 
law, but that, once a person is lawfully in Canada either as a 
Canadian citizen, as a landed immigrant or, as this person must 
have been, a person who had some authority to work in Canada, 
which is a federal matter--I took it that; sonoeh: youxctare “here 
lawfully and entitled to work, we should not make any distinctions 
between whether you are here on temporary permit authorizing you 
to work, as the teacher obviously was, or a landed immigrant or a 
Canadian citizen. That was the way I had seen it until the way you 
have phrased it. 


LOs 30° aie. 


Mr. Miceli: I can tell you, the very firstrmpedctren (ot 
the people I have talked to about this is this: "What's wrong with 
that? What's wrong with that if they are citizens?" What they are 
thinking of when I mention nationality is national origin, : and 
national. origin .uiSepsenother.imatter,.. -Wemyare talking about 
Pat lone lity... iit .chnese qualifications the members are bringing up 
here are important, they should be very clearlye,stated» in.-the 
code. That is why I am concerned about such terms as "national" 
being included in that particular section. 


For “example? "in the “paper” -a orew days ago regarding the 
constitution, they quoted a certain section Of “the Charter of 
Rights, the amendment to the constitution, and they did not 
includé="national.’: “National was “not it there, as “I reed "it 
the paper. But we have it here in the Ontario code. In- GtHSE 
words, that says to me aS an ordinary citizen that you cannot 
discriminate, and "discriminate" can have gooa meanings and a good 
procedure, between a Canadian citizen and a non-Canadian citizen. 


ie eLbwW May io terocesd™ s fur ther to indicate the serious 
complications of this; in effect: what this is saying? to me and to 
other ordinary citizens is that a citizen of England, a citizen of 
France, a citizen of Poland, a citizen ‘of “the “United States )iva 
citizen of China--a national of another country--can come here to 
Canada and, if he applies for a job along with another Canadian 
who is a black, who is a Chinese or who is a Pakistani, the 
employer must give equal consideration to the person who is a 
noncitizen. 


I’ think the black’ or the Chinese or ‘the Pakistani @ér ene 
Italizan, ‘or whoever, if he is’ in’ Canada?’"and he is" a° Canacien 
citizen and he is qualified for the job, should be given the Too. 
The person who is not a Canadian at all should not be given 
consideration. I think “that is’*just “diserimination. To give that 
person the job in place of this black or in place of this Italian 
or Chinese because the man is perhaps a little more qualified 
would be a serious breach of human rights, if you would ask me. 


ME cis Oo eet rary Lor: I -*think;, “Mie ‘Mice, syvou !*meresmeen 
excellent point. It leads to the further question’ of what™is 
citizenship all about? Are there some incidents of citizenship 
that bestows some sort of benefit on possessing that? If it does, 
what are they? 


Mr. Miceli: As a matter of fact, the peoples I talkedcereo 
and explained this matter to said: "Tf you do not have to be “a 
Canadian, what is the purpose of being a Canadian citizen? When 
the time comes for us to fight for our country, what are you going 
tordan then2s 


Mr. J. A. Taylor: Equal Opportunity. 
Mr. Brandt: Everybody gets a fair chance. 


Mr. MICELI INT “eave? 2in my brief that I doubt Very much *rE 
there are any other countries in the world which have done what we 
apparently have done in our code. Are there? 


Mr. Chairman: I do not Know. I am not so Sure we are 


here to try to research an answer to that toda y 
ak : Ou are certa 
giving us that direction. Y inly 


Mrs RR. U2) Sohnston: gust a few comments: w 
number of anomalies right now in present Practice, “Tf oe es 3 
work for the Canadian government, you basically have to be a 
citizen. When I was working for the federal government on contract 
and we were going to become public servants, there were two people 
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who were landed immigrants, American citizens, who were not 
eligible for positions. 


If you look at our voting practice in Ontario, as compared 
with federal elections, British subjects have an unnatural--in my 
view--preference in terms of our voting structure. There are any 
number of discriminatory practices in favour of citizens and 
Spec alized sslanded Jinmigreants ithats are salready ‘part sof - ‘our 
traditions. 


In this case I am totally in favour of protection for those 
people, for any landed immigrant. I do not accept your arguments 
atoallje ream’ atraid; “in terms» of your presentation today. *I -would 
like to see all those anomalies cleared up. I think there have to 
bepladvantaces®*tol citizenship;mand one’ of ‘them® is the - right’ ‘to 
vote. I would like to see that changed in Ontario. 


Mreetwincels silfetyoul dolrnotrteel cthere is *anythinge:to my 
arguments, Can you give me some logic behind your position? 


Moca Rh. Eaiaedonnston:2Certainiy the same| logic sas oMr. 
Renwick's. The person who is admitted legally into Canada, I 
think, deserves the same kind of protection as anybody else. 


Mr. -Miceliz:= You are saying that is». your opinion. But 
what is the basic logic behind your opinion? 


Moen Ree Je. UPohnston: «By seaklowing “them. tovwenter under 
federal statute you are giving them the right to be protected. 


Mr. Miceli: You can give a person of foreign citizenship 
certain privileges, if you like, when he comes to Canada; but to 
classify those as a basic right that he already has--and he is not 
a Canadian citizen--seems to me a distortion of the terminology 
and meaning and significance of these words. 


Mra thea. WOonnSston: fl disagrees 


Mr. Miceli: You are concerned particularly with a landed 
immigrant, but this code does not specify landed immigrant. It 
says) "national," and=‘that implies a citizen of another country, 
does it not? 


Mroenithaarmarte si6ir suit esi mnoterMr. Johnston's role. here 
today to convince you. It is your role to convince us. I want to 
allow that input. 


Mr. Miceli: Whatever goes into the code, certainly there 
should be some basic logic that can be presented to a person who 
objects..to it thatisis gustifiable.») If it is a personal opinion, 
then one's opinion is just as good as another and you have chaos. 
You must have logic behind it, it seems to me. 


Mr. Riddell: Like my friend on the other side, I would 
be inclined to agree with you. On the other hand, to carry it «to 
its extreme, to use the example of the Boat People, who were 
sponsored into this country by churches, if they were to be 


discriminated against--again, to carry it to its extreme--it may 
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well be that those people would never get jobs or would Denes find 
accommodation. So what are you going to do anethat case? It was 
Canadian citizens, it was the membership of the various churches 
that agreed to bring these people over to this country. 


Mr 2 Mitpelius og@hates tsac fines You can always provide 
privileges because these people are human beings. But to put it 
under the classification of a right does not seem to me to be 
SOPLeEct. 


If a university wants to hire--and they have and they ado--a 
very noted, famous professor of physics who is a national of 
another country, there is good justification--not just. an: opinion 
but good justification--to say that we would like to have that 
professor on our faculty as a professor. This would be a privilege 
granted to him to come here and be a professor. It is certainly 
not his right to come. 


10:40 a.m. 


The Boat People or whoever--this is what we are talking 
about when we say human rights; it is human dignity--certainly we 
shoula treat these people as human beings; we want to help them. 
But that does not mean that the Canadian citizen must be cast 
aside and that we should treat the national of another country in 
the same way or to give them preferences. We must distinguish 
between those areas. 


If the code does not distinguish between them, then we are 
going to run into many legal complications and arguments and 
people with opinions and so on and forth. There will be even riots 
over the thing if the code is not clear and presumably fair and 
just, considering the fact that we are dealing with human beings. 


Mr. Riddell: Like everything else, there are two sides 
to your argument, and it is something I guess we are going to have 
to grapple with in the committee. 


Mr. Lane: I do not want to belabour this thing, because 
it has already been Said, but I do think you have raised some 
pretty good points this morning. 


While I cannot agree with you totally oan everything you have 
Said, I think that if the person is so attracted to Canada from 
another country that he wants to immigrate and live here for three 
years, the least he can do is apply for citizenship. I think there 
should be some Peally .6000) reason why he did not after three years 
if he wants to compete with the Canadian for a position. 


afeist “think the). danded immigrant or the person of whom Mr. 
Riddell makes mention is a special conSideration, and that can be 
handled; but after three years, if they have not Made their 
application, I think there should be some good reason wh 


have not if they are going to be competitive in the labour Market 
with our own people. 


Mr. Miceli: Once again, you are narrowing it down to 
landed immigrants; the statement in the code SayS "national," and 
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that means a person can just come into the country and, on the 
basis of the code, he has the same rights as a Canadian citizen. 


Mr. Brandt: I think the point has been well made that he 
must come into the country legally. 


MrepsMicell :seGertainiy Cedt: “hescdoes noti: come” in legally, 
none of these things will apply to him. 


Mr. Brandt: There is another situation I would like to 
cite which has not been brought up yet. There are certain very 
highly specialized skills that Canada, over a long period of time, 
has been attempting to attract from other countries. I think in my 
own ecase, in my own riding, of the “petrochemical “industry, “as an 
example, where we have been recruiting for some long number of 
years in England to bring people over to Canada who are 
petrochemical chemists or engineers and this kind of thing. To try 
to get that kind of person over here, recognizing that he would be 
a landed immigrant and would have to wait three years, and then 
tell him that he would be subjected to discriminatory practices 
when you are trying to entice him into the country, I think would 
be an extremely difficult anomaly to balance off. 


Mr. Miceli: Absolutely, and I agree with you; but once 
again this iS not discriminating against the Canadian citizen, 
particularly because there are not any Canadian citizens really 
qualified and available for these positions. The best thing that 
Canada can do is to try to attract some people from some other 
countries, and in that case the situation becomes a privilege, not 
a-right, °in“my mind. 


I think we are in agreement there, that it would constitute 
a privilege for these people to come here and work in Canada; and 
the Canadian government or the Ontario government can certainly go 
away from the regulations or codes and grant privileges in certain 
cases which are beneficial to our country and to our citizens. 


Once again, that is not the point I am stressing in here. I 
am stressing the very basic fact that it says in the code that a 
national of another country has the same rights in Canada as a 
Canadian citizen. That is what I read, ana I say fee should. be 
eliminated. 


Mr. Chairman: Are there any other questions arising out 
of the presentation? If not, thank you, Mr. Miceli, for appearing 
before us this morning. I think we understand what you are telling 
us 


Mr. Miceli: Thank you very much. 


Mr. Chairman: Mr. Roach, I understand you are speaking 
on behalf of Mr. Kopyto. 


Mr. Roach: Thank you, Mr. Chairman, and members ote the 
committee. 


Mr. Kopyto is a human rights lawyer who was supposed to be 
here this morning, but he is in Ottawa. He has asked me to make 
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some points for him; these points we have discussed, and I present 
them all with my own concurrence as to their reasonableness. 


I myself am a lawyer in the field of civil rights, and I 
have been so engaged for about 19 years. More particularly, I am 
also in the field of international human rights, belonging to 
international human rights organizations, and from time to time I 
have had occasion to attend human rights conferences in the Us ebn 
Geneva, Switzerland, and so forth, to make presentations of 
different kinds. 


The presentation that we are making here is brief and does 
not raise any really substantial quarrels, or very substantial 
alterations to the bill, which is indeed quite a great improvement 
over the present bill. 


The points that we have put down here could best be 
understood by referring to the bill itself. 


In Part I of the bill, there is one comment we made, and 
that is that there should be a catch-all provision prohibiting 
discrimination because of any qualification that is not reasonably 
related to the situation in consideration. That kind of catch-all 
prohibition would have the effect of prohibiting discrimination on 
the basis of social class, sexual orientation or other grounds 
that may be unrelated to qualifications for accommodation, 
services, employment, et cetera. 


It does happen that, many times, we cannot prove the 
discrimination that is involved, and we find that there is a 
discrimination on some other basis that is not Specifically 
prohibited, such as, for example, the fact that the person is not 
pretty enough for the job, or too ugly to hold a job, or some 
other irrelevant reason. Being pretty enough, or being. too. ugly, 
might be relevant to a particular kina Ole 7OD5e/ands1t«wshoudemne 
allowable that people should discriminate on considerations where 
they are applicable. So this does not take into consideration any 
kind of absolute equal treatment irrespective of the 
considerations. 


he .other point that we bring up here is that, in the. first 
Section, where you speak about Services, we should include there 
law enforcement and the treatment of individuals by official 
inspectors et. cetera. .For example, I was engaged two years ago in 
@ Situation where there were mass deportations against domestics 
from — Jamaica, and it became clear that there was some 
discrimination, to us, who were faced with the Situation of these 
mass deportations. Over 56 of them were deported in 1976. When we 
went £060 the’ court, however, the argument, which was inh aly 
Sustained by the federal court, was that this is not goods, 
services or accommodation, that what we have here is just the 
enforcement of law. 


10:50 .aim. 


Ld ore law is enforced in this uneven way, really none of 
these categories attaches to that kind of Situation, Eventually we 
Wereameable ito sprevauly over that argument, but not without’ the 
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intervention. of administration and the minister himself. This is 


why we say services, goods and facilities should be joined by law 
enforcement. 


With respect to Part II, the definition of discrimination is 
stated in section 9c as meaning "differentiation resulting in an 
exclusion, qualification.or. preference." Sometimes it's difficult 
to eproves.that discrimination actually resulted, in an, exclusion, 
gGualification..or.-preterence;..for example, racial harassment.,,it 
has been a common experience that name calling is a kind of thing 
that goes on, racial slurring and so forth, which could be covered 
inwothers parteisok) the »code. “But so far as discrimination is 
concerned it's not covered. Suppose name calling does not result 
iheraneexcl USi0Nn ,-~cmilabification sor, preferences; then). you must say 
Lt Leumnotaeciserimination.&=. That .iS:..thes.reason. we «submit ~. that 
harassment should be a consideration under this definition. 


With respect to section 15, which deals with citizenship, 
the position we take is that there are situations where Canadian 
citizenship is a valid requirement, qualification or consideration 
and there are situations where Canadian citizenship is not a valid 
requirement. In those cases where citizenship proves to be a valid 
requirement, then one would not have much difficulty. What are 
those situations? They must be very few. They couldn't be the 
ordinary kinds of jobs that people could pursue. 


Some states of the United States have had limitations of 
citizenship for certain kinds of professions or to be licensed. 
Those cases have now been dealt with by the US Supreme Court which 
Says in one particular case that a state couldn't prevent a person 
from practising the profession of law because the person was not a 
US,citazen. 


There are some international documents, for example, the 
International Convention on the Elimination of all Forms of Racial 
Discrimination, which is a convention passed by the United Nations 
General Assembly in 1965. That does permit the differentiation 
based on citizenship because in article 1(2) Lt Saye," The 
convention does not apply to distinctions, exclusions, 
restrictions of preferences made by a state party to the 
convention between citizens and noncitizens." 


There was some discussion as to whether landed immigrant 
still applies. It does still apply in a sense. They now use a 
different expression in the new act, which is effective since 
1978. They say permanent resident. 


Men, tae na Dee aviors So that expression has now _ been 
substituted. 


Mr. Roach: Le gable cases and in the courts. But, 
generally Speaking, the expression is the same; it means the same. 


MY nid ane ini wt ONL OL hoe expression is different, but the 
substance is the same. 


Mr. Roach: The substance is the same; sO the concept 
still. remains.».i..might” just... point .out,,.toe that Canadian 


ie 


citizenship was only made fact in 1946. It's not a very old 
concept, and there are persons born in Canada who in a formal 
sense are not Canadian citizens, like status Indians. 


It is also noteworthy, now that many Commonwealth citizens 
who were British subjects have come to Canada as immigrants, that 
there has been a change in the entitlements of British subjects, 
who traditionally were able to come to Canada and immediately, 
without further qualifications, to get into the services--the 
armed forces, the civil service, et cetera--and CO ~"rure tor 
political appointment. That has been changed now. 


With respect to those organizations described in sections 
i8(2) and 21(6), Special organizations “such as organizations 
dealing with people of a particular religious faith and so forth, 
there is every reason that they should be allowed to discriminate 
in the hiring of staff and “eo forth on “particular grounds that 
otherwise would be prohibited. We must agree with the code in so 
far as that is concerned. The question is, however, should 
organizations receiving public assistance be allowed _ to 
discriminate? The experience in some of the states in the United 
States is that if an organization receives public assistance it's 
not allowed to discriminate on any of the other bases that would 
be otherwise prohibited. 


With respect to those provisions in sections Bo (I) Send 
2i(6C)* Of VEne #biTa” whiten UWeal= with the raght of- a =~ pérson “to 
discriminate with respect to who handles him, such as his private 
nurse, who works in his home or who shares his home with him asa 
tenant using common facilities, it is certainly our feeling that 
at the present time the general populace accepts that kind of 
rationale for discriminating. But the question is, should **these 
persons who have the leeway to discriminate in that fashion be 
allowed to advertise publicly; for example, "We are looking for a 
Chinese nursemaid" or something of that nature? Our feeling “rs 
that advertising that can contravene sections 2, 4 or “any of* the 
sections in Part I should not be allowed. 


Section 23 61)e gens very progressive section. That section 
Says that inherent in every government there is the provision that 
there should be no contravention of section 4, and that a contract 
1s voidable if the party does engage in any infringement of that 
particular section. We wonder why it was not broadened to include 
any contravention of any of the freedoms that are guaranteed under 
Patel; justsectioni4 is mentioned, 


Without elaborating, you will see that the implications of 
not including the other sections are very far-reaching indeed. 
They might be caught by some other sections, but why don't we have 
a bread prohibition “of companies doing business with the 
government that prevents them from infringing any of the 


provisions of the Human Rights Code and Specifically any of the 
Provisions of Part I? 


With respect to Part III, we point out that commission 


2 ependence from government. 
And there should be some guarantee made so that chapewenetia be 
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adequate funding. We have heard time and time again that the cases 
cannot be all investigated because there is a lack of staff, and 
that boards of commissions have been pending proceedings for long 
periods because of lack of staff and the volume. One effective way 
of crippling the operation is to not provide the commission with 
adequate funding. There should be some legislative guarantees of 
that funding. 


hoa smy 


With respect to the section that a number of people have 
been very concerned about, dealing with fundamental human rights 
of search and seizure and so forth, one thing we comment on is the 
provision that a person should answer questions and so forth 
certainly cannot mean that a person must answer questions that 
woulda cause self-incrimination. That would be an oppressive kind 
of situation. 


However, with respect to the other elements of that, we have 
less difficulty than some people have. While, let us Say, section 
29(3a) in isolation may look to be such a wide power that is 
capable of oppressive use, it has to be borne in mind that the 
kinas of mechanisms used to enforce human rights legislation 
should equate to the general powers that are given for policing 
other kinds of rights and other kinds of infringements or Laws. “Tt 
we find that there is widespread power in various acts for 
enforcement of various other bits of legislation that have similar 
provisions, there is no rationale that the human rights 
legislation should not have the same kind of power for enforcement. 


we have had tremendous difficulties in getting papers. I was 
involved in a case where a police officer allegedly was dismissed 
wrongfully. We could not get the man's own file. I am saying "we" 
--I acted for the man, but the human rights commission could not 
get the papers necessary. It took 18 months before we were 
eventually able to call a commission and go to the divisional 
court and have the police commission come up ‘with the files. It 
waS a source of tremendous delay and great inconvenience in 
proceeding with the termination of the matter. 


If I may move on to the parties to a board proceeding, the 
complainant, as everyone else--the respondent certainly has those 
rights under the Statutory Powers procedure ‘Act;<* which’? is 
incorporated by reference to these proceedings--should have a 
right to his own counsel at his own expense in addition to 
commission counsel. That is the practice and tradition of boards 
in Ontario at the present time. But there is no legislative 
authority for it; it has just been allowed by the various boara or 
commission members. One wonders, if they said, "No. Where is your 
authority?" what would happen then. 


There are two more points which we believe to be quite 
important? <OneiSdis ethat every’ person should have an effective 
remedy and protection against discrimination suffered on grounds 
not reasonably related to proper qualification, and he should be 
able to pursue this right in the civil courts as an alternative 


procedure. 
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Iam sure the Supreme Court decision in Bhadauria was 
reiseds: *if- ite wasn't, dweewould “bervery Surprised. Ee ei aes 
though the courts are now saying the human rights law, <t e€ codes 
and commissions are the totality of your remeay; there is no 
remedy outside of the human rights provisions. I may be putting it 
ailLittle more broadly, but (substantially. at is;drke thet, 


It is not declared that there is any right to sue for racial 
discrimination, discrimination on the basis of Sex or 
discrimination on any other basis. It has not been held in any 
courts to the present time, subject to various exceptions in the 
Commonwealth jurisdictions where you can sue for, let us Say, 
discrimination that causes you physical harm. 


In a particular case we had in the Ontario Supreme Court 
Just recently witha parking control officer calledyAzia~eitawas 
Said that he could not sue his employers for the treatment they 
were giving him; he had to go to the human rights commission. But 
he had been to the human rights commission and they said that they 
would not convene a board; so he was left without any remedy. 


That is quite a remarkable situation where somebody is left 
without a remedy, without being able to bring his complaint to 
some kind of tribunal. If the human rights commission will not 
take a case forward, a person should have the Right. to. brmincena 
civil action at his own expense. But that cannot be so unless the 
act itself says the person has that right, based on the Bhadauria 
decision in the Supreme Court. 


The final point here is that all propaganda and 
Organizations based on ideas of racial Superiority, justifying or 
promoting racial discrimination in any form, must be prosecuted 
and outlawed. We have heard time and time again that nothing can 
bewdoneée with respect to persons who propagate ideas of racial 
Superiority, promote racial hatred and so forth. We have heard 
that we can't make any laws and so forth. I would just like to 
point out to you the United Nations declaration on the elimination 
Of all forms of racial discrimination, dated November 20%. 329632 
This is a general assembly document, which SayS in article 9(1l): 


"All propaganda and Organizations based on ideas or theories 
of superiority of one race or group of persons of one colour or 
ethnic ,origin witha view to Justifying= jor promoting racial 
discrimination in any form shall be severely condemned." 


Article 9(3) says: 


"In order to put into effect the purposes and principles of 
the Present declaration, all states Shall take immediate and 
positive measures, including legislative and other measures, to 
prosecute and/or outlaw organizations which promote or incite 
racial discrimination OP wiheitessor.-use violence for purposes of 
discrimination based on race, colour or ethnic Or ions? 


That concludes the points we have on this bill, Mr. Chairman, 


_ Mr. Riddell: Pertaining £6 citizenship, you heard the 
previous presentation, and VOUMareoMprettyasinveived wan eivel 


£5 


liberties, aS you indicated at the beginning of your presentation. 
Are you aware of other countries that do permit discrimination on 
the basis of noncitizenship, as he suggested? 


MreieRoach: | Oh, yes. There are. other scountries >that odo 
Bermiteit. Imdfact,.there.are only two countries that I. know of 
right off the top of my head that would allow a person who is 
admitted legally to have all the rights of a person born in that 
country. If you are Jewish and go to Israel as an immigrant, you 
have full citizenship immediately as well as all the rights of 
oe elisceno absolutely. sYeuo can? run forw any ikind of :pobitical 
ofiice. 


T know too that in some of the Socialist countries, once you 
are permitted to be a permanent resident there, you have all the 
rights and all the obligations, too, that accompany that status. 
So that is the situation. 


thealOheacm: 


But in most the western countries there are many different 
categories of persons who are legal residents. In some there are 
five or, six® different categories, and that creates -a Loe’ of 
difficulties, because you have second-class citizenship and 
second-class treatment. 


Mr. oO Riddell: What are your own personal views? Do you 
think that if a person comes into this country legally that person 
should then fall within this bill--in other words, that there 
should be no discrimination against that person regardless of 
whether or not he is a citizen of the country? 


Mr. Roach: Go far as) certain. «things are concerned. What 
we said i8, "lf citizenship is a valid and reasonable requirement 
iparshouldss pertaingaeifés it's: enot. iit should not pertain." For 
example, in some of the provinces they say, "You can't get a 
government grant of land or you cannot hold certain shares in 
certain kinds of media, corporations and so forth"~--you Can" t.-do a 
number of things unless you are citizen. In some of those cases 
there could be valid reasons, but in many cases there are no valid 
reasons. 


The federal government, for example, says, "you should be a 
citizen to have a job." Still these very governments are getting 
people on contract who work with Office Overload and other people 
like that to work, and you have persons doing janitorial services, 
all kinds of services that would otherwise be government services, 
on contract, and they circumvent it in that way. 


In the province of British Columbia not very long ago a man 
who waS a road worker, a German immigrant, got his*job+ and“leter 
was fired because he was not a citizen. He was working with the BC 
Department of Highways. It doesn't seem that citizenship shoula be 
a valid requirement for that type of situation. 


With respect to federal laws J teise or tackethel criminal law 
applies, for example, and all the protections under thesbitl .of 
rights protect persons who come into the country. If you come from 
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Detroit to Toronto and you held up a bank, you have all io 
guarantees and you are treated in the same way as a pine bre 
be who held up a bank; you have the same protections o e bi : 
of rights. But that doesn't apply, as you know, to provincia 


matters. 


Mr. @:Riddelb: sOnes otherwy point: © wasn't aware that there 
was anything in the bill that would prohibit a person from taking 
a matter of discrimination to the courts. Maybe there is, but’ I 
would think that any person's recourse would be to go to the court 
if he weren't satisfied with the treatment received from the human 
rights commission. Is there something in the bill that you suspect 
would prevent a person from taking a matter to court? 


Mr. cRoach: .9fherenise wothing cin“ther pels that prevents a 
person, just reading it like that. But besides the bill you have 
other considerations, and those would be the embellishments and 
refinements made by the courts that extend the Operation and 
meaning of what's here. So that is judge-made law. Right now we 
have judge-made law in two cases which say that you cannot take a 
matter to the courts directly; even EE you can prove 
discrimination on the basis of race or sex you cannot go directly 
to..the courts. 


This was the case of Pushba Bhadauria, who was a mathematics 
teacher trying to get a job with Seneca College. She was well 
qualified and she made seven applications. They hired people with 
fewer qualifications and they never called her for an interview. 
She took her case to court, Saying that they could not properly 
deal with her case. The court Said, "Yes, she could proceed in 
Ontario." This is what the Court of Appeal said. 


But Seneca College appealed to the Supreme Court, and the 
Supreme Court came down with a decision three months ago that 
Said: "You have to go to the human rights commission. You cannot 
Ste “for. thase wroie. "sco actually there is no tort: there is “no 
actionable wrong on the basis of discrimination in this province, 
So it's all now centred in the human rights commission unless the 
new proposed code states that this does not bar anybody's rights, 
that it does not take away any right that does exist. 


Mr. Kopyto tells me that the BC Human Rights Code 
Specifically says it is an actionable tort to discriminate on any 
prohibited ground. It gives people that right. Liesthey \ aresimat 
Satisfied or if the human rights commission Says, "We think you 
are frivolous." If they can go that way to court on their own, 
they will be faced with all the expenses, they will be faced with 
the costs if they don't win and they will be faced in some cases 
with security for costs--that 1S, putting up money--if they are 
determined enough. This could be a way to take the pressure off 
the human rights commission in cases where they could Otherwise be 
Criticized as being the sole recourse which is doing nothing. 


Mr. Chairman: Legislative research has prepared some 


documentation on that case and the implications of the Supreme 
Court ruling. 


Ms. Madisso: Which you have already (l1naudible), 


17 


Mr. Riddell: Maybe Mr. Brandt could answer this 
question: Let's say I was discriminated against and I didn't have 
very much faith that the human rights commission would do anything 
for me. Can I not bypass the human rights commission and put it 
immediately into the courts if I am prepared to solicit the 
services of a lawyer and whatever? 


Moew prandtise. Iv;think,-you'd«have »s to:,go..to .the «commission 
Paci peutret eoODs th thoinks there.<1s. anythings- ing they, Codéy.that 


prohibits you from going to the courts or to the Ombudsman, for 
that matter. 


Me. noRaddelis:, Butsasyou've got to: use the commission. as. a 
Fibs tustep. 


Ms. Copps: There is a court judgement which states that 
you cannot go to the court, and that's the judgement that he is 
referring to, Bhadauria versus Seneca College. Mrs. Bhadauria went 
to the courts. and they would not hear her case. So there is court 
precedent which says that you go to the human rights commission or 
nothing. 


Mreeebrandt: Ih this particular instance had she gone to 
the commission in the first instance and not been satisfied? 


Ms. Copps: They had not called a board of © Enguary cso 
she went to the courts. They did not decide whether she had been 
discriminated against; they said, "It's not within our domain to 
hear this case." And that was the decision of the Supreme Court of 
Canada. 


MriesRiddedlssThatewill-certainily have, to) be rectified. 


Mr. Chairman: We have that to look at. I don't want to 
debate that right now if I can possibly help it. Are there any 
other questions? 


Ms. ,CoppS:),Just,»@ couple. The analogy you draw with 
Israel 1 don't think really holds water, because when a Jewish 
immigrant comes to Israel he is immediately made a citizen. 
Therefore, citizens in that country receive certain rights. What 
you are talking about, then, are the regulations and rationale 
behind the making of a citizen rather than equal treatment for 
citizens and noncitizens in the Israeli situation. 


Mr. Roach: I'm not making any comparison with Toreel. ih 
was asked if 1 knew of any situations; so I just mentioned those. 
But I believe there could be. good grounds for discriminating on 
that basis in some cases. 


Ms. Copps: You mentioned that there was another 
jurisdiction. 


MrescRoach: « YeSaesh «said» two, but «I can think of many 
other jurisdictions. The country of Cuba, for example; if they 
accept you as a legal resident--they have accepted a number of 
people from places like the Latin American countries--they allow 
you to take any part up to high levels without qualifying on the 
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basis of citizenship. The moment you are given landed status or 
permanent status or legal status to accept employment then you can 


take any kind of employment. 


Ms. Copps: I can see the areas where you feel there are 
problems. Do you feel that should extend to the area of voting? 


Mr. Roach: Voting? I haven't given it much thoughts © 21 
can say without hesitation that the ideal would be if all persons 
in a country had the same legal rights. That would be iageal. But 
we cannot deal with ideals when we are faced with a practical 
Situation. 


As I mentioned before, you could vote up until just recently 
if you were a British subject--and you still can in certain kinds 
of elections. In federal elections up until three or four years 
ago you could vote immediately. 


LPs 20S A. 


Ms. Copps: So that's discriminating Canadians and 
British subjects versus all others, which is unacceptable. 


Mr. Roach: That's right. So Lt it was that 
discrimination, then one wonders what makes it a very special 
qualification if the person is capable of civic obligations and 
Civic understanding. 


Ms. Copps: I guess the difficulty that you run into is 
with international situations. For example, if you come from the 
United States and you vote in Canada, you renounce your rights as 
an American or vice versa. There are lots of different situations 
in different countries. What you are suggesting is the ideal” ofa 
world where there would be no boundaries in political \righte-or 
citizenship. 


Mr. Roach: That would be ideal, but that's beyond the 
powers that we have here-- 


MS. Copps: Of this commission. 


Mr. Roach: --for the reason that there is a lot of 


federal power that's involved here in this whole area--the whole 
idea of citizenship. 


MS. Copps: Okay. I just wanted to zero in on two other 
areas. One, you have mentioned that public advertising should not 
contravene sections 2 or 4 ana sections 19(1) and 21(6). “Another 
group has suggested that the definition of "personal" need be 
tightened up a little bit and that section 19(1) be left. I wonder 
what your feelings are on that. They feel that it could be 


Mr. Roach: ci can see their concern. Of course, \'Ii dort 
Know if it should be tightened Up any more, for the reason that if 
a person 1S working in the same Space, the same living space, 
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whether the person is actually a nurse touching the person's boay 
Or a maid Sweeping, I see very little difference. But coming back 
to the ideal, there should be no diScrimination, period. That's 
the ideal. But I don't think the public is sufficiently aware, and 
I don't think people at this point in our development are reaay 
for a kind of situation where in their own personal households 
they could not have a preference for one particular racial 
background. 


Ms. Copps: But the logical follow-up to that would be to 
ask why an individual in, say, his own business, where he is 
working in close quarters in maybe a one- or two-person operation, 
couldn't have those kinds of rights. 


Mr. Roach: Actually, what I'm saying is not logically 
supportable, aS you've pointed out. But I am just saying that it's 
an accommodation for our present development and situation. So 
when we deal with a commercial situation, when we go to the 
public, we have different standards than when we are dealing in 
Our Own private homes. 


Ms. Copps: Can you alisoe give us a: copy ofthe ,.United 
Nations resolution of 1962? 


Mr. Roach: Sure. I have here a book called Human Rights: 
A Compilation of International Instruments. This has got almost 
all of the human rights international documents, inelLuding) athe 
Universal Declaration of Human Rights. 


Ms. Copps: It seems to me--and I may have missed when 
you were reading it--one of the things pointed out in that 
resolution is that there should be an intent, for example, to 
incite.to riot. and it's a little bit different from the wording 
you use here that all organizations based on ideas of traciai 
superiority, justifying or promoting racial discrimination in any 
form, must be prosecutea or outlawed. And I guess that's what you 
were talking about when you said that governments feel they cannot 
necessarily legislate every organization. 


Mr. Roach: yYesS. I think that's a correct observation. It 
says, "with a view to or with an intent." in other words, if you 
look at this very carefully this might mean that organizations 
based on ideas or theories of superiority may be permissible if 
they. doo not have: a view of promoting racial discrimination or 
yustifyindcracial discrimination. It is with a view to the intent. 
So long as they do not have that intention, it may be difficult to 
have -begislations There is:a sSlignt difference, I guess, between 
what we say here and what was in that article I read. 


Mr. Chairman: Any other questions? If not, | thank you 
very much, sir, for appearing before us this morning. Miss Sehmi? 


Miss Sehmi: My thanks to Mr. Richardson and Mr. Taylor 
for inviting me to present this brief in respect of Bill 7. 


Ladies and gentlemen and respected members--or what is left 
of them--it would have been better, ines aaiway, ¢ neatento geheve 
presented copies of the brief first to keep everybody awake, but I 
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understand everybody has a copy of the brief. There is a slight 
variation from the original one presented. I would also like to 
mention that my father came along as he was very interested in the 
proceedings--Mr. Sehmi. 


The mere fact that I am presenting this brief does not mean 
the problem of job discrimination against the Sikh community will 
disappear overnight. I was tempted to write not only because of 
the timely pamphlet put out by the human rights commission, 
entitled Human Rights in Employment, but also due to personal 
experiences related by friends, family and acquaintances. Although 
it iS mentioned in the said booklet, it iS now illegal for an 
employer to demand Canadian experience aS a job prerequisite, I 
should like to recount a tale. 


Several weeks ago I was at the airport to drop off ‘relatives 
who were on a visit here. Just next to me I noticed a couple both 
sobbing hysterically. I sent my sister over to find out what was 
wrong and learned from them the man's mother, a visitor to Canada, 
had just flown back to Iran. The couple explained that since they 
belonged to the Baha'i faith, the mother would certainly be 
persecuted on her return to Iran and that most likely, that was 
the last time they would ever see her again alive. 


I kept in touch with this couple and later found out they 
had fled Iran about two years back. Upon arrival the husband spent 
his savings on a business venture which turned out to be a shoddy 
deal and he lost heavily on that. He has been trying “to findeaayop 
Since, but everywhere he turns he has been told he does not have 
Canadian experience. As a final resort he is turning to full-time 
computer studies now. His wife, a business degree holder, has met 
with a Similar fate. 


I am simply astounded that as a textile engineer with 10 
years experience in Iran, this man has not been able to find Va sjyob 
hete. an’"Canada” fn? "fran “he hed & very “good position ~ ‘and: @He 
enjoyed a good standard of living. But this was not the case here. 
His savings had been spent on the business venture which turned 
out to be not quite as he expected. His experience as a textile 
engineer would be invaluable to Canada mainly because of the fact 
there are not too many around. 


LEs3.02-a-.ant 


He went to Manpower, which was not much help. Again job 
placement should be based on merit and experience and not on one's 
social background. Although this man was an Iranian he was an 
immigrant and he did meet with job discrimination. So itis? noe 
only the Sikhs who face a real problem as far as Jobs go, 
especially on the middle-to-senior management level. 
Psychologically, very tew Canadians are prepared to accept a 
foreigner or immigrant as their boss, even though they might merit 
the job. Thus they invariably get placed in lower level jobs with 
comparatively lower pay than a Canadian would. 


A fleeting incident comes to mind Poli 
° ice harassment is 
midiaberc ss 3 thing I would like to mention. The RCMP patrol cars are 
aimost becoming a tourist attraction around Gerrard Street where 
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there is a string of Indian shops, restaurants and a cinema. 
Incidents are recounted time and again by newcomers--how they have 
been nabbed time and again for minor infractions. 


The earlier case about the Iranians who fled because of 
religious persecution as Baha'is in politically» unstable Iran 
shows how easy it becomes to turn upon a minority group and use 
them aS scapegoats. Such an attitude, although excusable in 
current Iran, is however unacceptable in an advanced sophisticated 
country like Canada, even if it is a form of persecution which is 
inagirect and subtle. The situation between the two countries is 
like day and night--Canadians are more enlightened or should be 
coming, as they do, from various and unique backgrounds. 


That is all the more reason why present immigrants should 
not necessarily have to go through what previous groups of 
immigrants had to throughout Canadian history. So it is in that 
light that I wrote to Mrs. Crittenden, chairman of the Ontario 
Human Rights Commission. I shall just read my letter which you 
have in front of you: 


"This iS to write and congratulate you on the recent Human 
Rights in Employment guide for employers, employees and employment 
agencies, which I think was long overdue, especially as it applies 
to newly-arrived immigrants in their efforts to otain employment. 


"tT have a few suggestions for your future consideration. I 
would point out that in point four of the above guide where it is 
mentioned that 'it is unlawful for any employer to seek to place a 
job order, or for an employment agency to accept a job order, 
which limits applicants on the basis of race, creed, colour, age, 
sex, Marital status, nationality, ancestry or place of origins.” 


As I mentioned in my letter, I am from East BCMA OL 
Sikh--which is Indian--origin and would like to relate some 
problems Sikhs have faced here in Canada. While Kenya was truly 
cosmopolitan and I grew up among blacks, Asians and whites, to put 
it rather crudely, I had a similar idea about life in Canada or 
most western countries. However, the literature 1 was given in 
Nairobi mentioned "culture shock" and at the time I dismissed it, 
not having had any notion what culture shock meant. Anyway, later 
incidents or events or a general awareness of my new situation 
confirmed that there was such a thing as "culture shock," even for 
one who grew up in a cosmopolitan atmnosphere and was well versed 
in the English language. 


Without rambling on, the point I am trying to make is that I 
belong to the Sikh religion and our religion demands a particular 
form of dress, namely a turban for the males, unshorn hair for 
both males and females, and "“Salwaar, kameez and chuni'"--which 1s 
trousers, dress and scarf--for the females. The other alternative 
for the women is to resort to the more familiar sari. 


Many times people of the Sikh faith, friends and family have 
recounted tales of how difficult it has been for them to get jobs. 
Tt-iis sespecially hard: for the males because they happen to wear a 
turban, which is an unfamiliar sight to the majority of Canadians. 
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As I mention in my letter, in one instance a Sikh gentleman 
tried very hard to obtain employment but in the end was forced to 
drive a taxi rather than resort to the next alternative, which was 
to cut off his hair and look like everybody else. The hair and the 
turban have particular religious meaning £or the Sikhs. Many Sikh 
youths due to their being unaccepted in their turbans just take 
them off and shave off their hair. This means it is easier for 
them to obtain employment, but within the Sikh culture they run 
into extreme criticism, are stigmatized and according to _the 
Orthodox Sikh religion are outcast. Therefore they are placed in a 
very ambivalent, almost schizophrenic position. In other words, 
they find themselves neither here nor there. 


The females, on the other hand, fare slightly better. 
Instead of wearing the Punjabi dress, common to Muslims as well, 
they merely resort to wearing the acceptable western-style 
trousers and blouse. This is all right when you are going to work 
in a place of employment where there is no particular dress code 
e.g. factories, shops, warehouses, which are the places most 
immigrants in the earlier part of their experience in Canada find 
jobs. For example, in my own case and in that of friends, it would 
be very hard to turn up for an interview in an office attired in 
Punjabi dress and to find yourself being offered the Joby 


My point is that I certainly do not consider this a form of 
racism, favouritism or whatever. It is a form of ignorance and 
unfamiliarity. The fact is in the western culture, thertdrésseers 
the normal attire whereas in the Indian culture the dress minus 
the trousers is considered taboo. In fact, it is not acceptable 
for a women to show her legs. Sikh ladies will not wear thier 
Punjabi dresses for fear of public disapproval. On the other hand, 
the Canadian majority is not very familiar with this types of 
dress, hence they cannot help feeling a bit strange. 


The only way to overcome this would be to keep on wearing 
Said attire, -I ‘suppose, until “it becomes acceptable and is no 
longer a unigue sight. I feel therefore it 1S necessary to add the 
words "dress based on one's religious background, ancestry or 
place of origin" to your fourth point mentioned earlier where it 
Says it would be unlawful for an employer "to seek to place a job 
order, Or for an employment agency to accept a job order, which 
limits applicants on the basis of race, creed, colour, age, sex, 
Marital status or nationals tyes 


The plight of theéuci knee genuine, more so for the males. I 
could recount endless tales but I _ shall leave it to your 
imagination. I do not want to bore everybody. Of course, it is not 
too” problematic for the younger generation who are getting 
assimilated into the Canadian culture. However there is extreme 
pressure from family and social circles not to stray from the Sikh 
religious Way JOfcslife, <P> iehitnk athi ge tis even more so because 
generally in today's employment more and more western youths are 


There was other thing that came to mind after I had written 
ny Sretter so This! wass ther freedom of dress on the grounds of one's 
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religious preferences should not be taken to mean freedom of any 
or all types of dress. That brings me to a Canadian university 
graduate who insisted on wearing his shoulder length hair, beard 
and jeans to interviews. Of course, he was rejected by most firms. 


Thank you for listening to me. 


Mr. Chairman: Thank you very much. Are there any 
guestions anyone has? 


£4: 40..a.M- 
Ms. Copps: Is your father working now? 


Miss Sehmi: My father came to this country about six 
years back. He came at a time when it was not very easy for him to 
get a job. He is a qualified engineer and has also been a 
businessman for most of his life. He was about 59 or 60, if I 
remember correctly, when he came here and he tried very hard to 
get a job, even went to the extent of writing to most firms asking 
them to give him employment just for the fact that he should be 
kept busy. He waS even prepared to work without a salary. The 
other thing was his age. On that fact alone, his experience would 
have been invaluable. He worked under top British engineers and 
that is how he got his experience. 


Mr. Sehmi: It was impossible. 


Miss Sehmi: It was impossible for him to get a job here 
so the next alternative was to set him up in some sort of business 
but again, that is tricky for newly arrived immigrants, and that 
is the last thing that they should do until they get used to 
country. 


Ms. Copps: Do you feel that with the code not including 
dress, or let us say religious dress as a prohibited ground, that 
ideally the element of religion should cover that? It should, I 
think. In application it may not, but in application dress may not 
either. 


Miss Sehmi: The fact that dress is not mentioned, it is 
like out of Sight, out of mind. The mere fact that dress would be 
included does not automatically mean that people, or prospective 
employers will start employing people attired in their religious 
form of dress or whatever, but it 1S a start. 


Ms. Copps: We are going to have the commission here next 
week, but it seems to me that there have been some findings 
against companies that would not aklowacan windividual<<1;),qam 
thinking of Hamilton, where luckily they resolved it, but they 
were not going to allow the bus drivers there to wear thelr 
turbans. 


They did resolve it before going to the human rights 
commission, but I think that there are some precedents in the 
commission for forcing employers to allow religious dress codes. 


Miss Sehmi: For instance, there was another incident. 
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There was a Sikh who applied for a job in a factory as a fitter, 
or something along those lines. The manager, or pide is 2 0 
came right out and he said, "I am afraid I cannot give ae an Ss 
job. Your attire would just distract the Other sCatadtans an ey 
would not be able to concentrate on their job. He came right out 
withcit. Things aretimproving i buteltels stziliachere. 


The next alternative is most of the Sikh immigrants, or most 
immigrants as a rule, get slotted into lower level jobs, even if 
they might be so qualified. 


Ms. ‘Copps:- They fad’ acaecision,;78in Cact it was raised 
yesterday in the committee, but fairly recently a decision about 
the Sikh individual who wanted to wear his turban on a 
construction site, and he was going to be allowed to. From a 
Safety point of view, is there a possibility of having--can you 
wear a hard hat on top of your» turban? 


Mr. Sehmi: Yes, I know of some people who do.” FPYEsteror 
all, the guy has a small turban on, not a big one. 


Ms. Copps: A small turban, yes, and then they wear a 
hard hat over the top? 


Mr. Sehmi: I know some who do that. 


Miss Sehmi: But again, I think that should be a matter 
of safety yes, but on the other hand, for example, in India, there 
has always been wars there, and the Sikhs are known as a race who 
are the first ones to go out and fight for their country. AS far 
as I know, they have never worn hard hats, or protective gear 


during war. They have always gone out with their turbans 
regardless. 


Mr. Sehmi: In life, one must have a sixth sense, to see 
that they are still-- 


MS “Copps 81 ‘think “the implication’ there Gs) “i you want 
to take that chance upon yourself, that is your business, but when 
you are on a construction site, and it could affect other people, 
they have to apply the rule of thumb acroSs the board. In 
factories, also, they have only recently “introdttced things like 
safety goggles or something like that. A lot of people say, "We 
have never worn them and therefore we are not going to wear them; 
we have never had any problems." 


Miss Sehmi: Yes, but the turban is a hard’ hat “as Such, 


it is a form of protection. It is not as though it is (inaudible) 
the odds-- 


Br: *“Sehnr:) Sin my caseen Bt have been a_= steam fitters 


fitting boilers (inaudible) and all that. all my fingers are all 
complete. None of them are cut. 


Mr. Sehmi: The question never arose as to his wearing a 
hard hat. 


Ms. Copps: I just wondered inthis: Case Migittnere pie a 
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possibility of wearing a smaller turban and wearing the hard hat 
over top, that would seem:to satisfy all-- 


Miss Sehmi: Again, on an individual basis, I think some 
people might «mnelent .and might feel» that. it--Of course, :we are 
still wearing the turban, but as a rule there has been no question 
of it. In Kenya, we never had any problems as far as I can tell. 


Mr. Sehmi: No, there are no hard hats there. It is only 
one in a million or one in a thousand-- 


Ms. Copps: Basically, the guestion boils down to whether 


it would compromise your religion to wear a hard hat over your 
turban. If the anSwer is no, then-- 


Mr. Sehmi: Wearing a hard hat is a (inaudible). It does 
not look nice for a Sikh to wear a hat. We don't want it. 


Miss Sehmi: That is again on religious grounds. 
Ms. Copps: But you wouldn't wear a hat over your turban? 


Miss Sehmi: He will not wear a hat over his turban, but 
as my father said, he has known of some cases where, yes, they 
would. 


Ms< Copps:*It is considered a religious taboo. 


Mr. Sehmi: I would refuse to wear the hat. Personally, 1 
would refuse. 1 would call it my duty to refuse in any way-- 


Ms. Copps: The other guestion I wanted to ask was on the 
issue of the police. you raised the issue that in your community 
around Gerrard Street, you feel there seems to be an attitude that 
the East Indian community faces discrimination more thanma tdve 
average. Can you elaborate on that a 1zttle bite 


Miss Sehmi: AS I said, I havee had ~ many friends and 
acguaintances relate incidents. Some of them have not been in the 
country for very long. They have been here six months or shorter 
periods or longer and they are not very familtarewiths the rules: 
They might get their licences ana in some cases, surely the police 
should relent or give way in such cases or at least advise them of 
minor infractions. 


For instance, in the case of somebody I know, very recently, 
this particular gentleman was nabbed for taking a wrong turn and 4 
host of other things like not wearing a seat belt and the fact his 
licence was not renewed and that sort of thing. That was that. The 
policeman wrote out the various tickets and the gentleman 
consented to pay the fines and off he went home. Of course, he was 
not to drive the car because his licence had not been renewed and 
he was to get a friend or get other means to take the car back 
home. As far aS I am concerned, that should have been that, but 
later that night the police came round until they eventually found 
the house and they were sort of poking about the place-- 


Mr. Sehmi: With a flashlight. 
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Miss Sehmi: With flashlights. That was so ‘Silly. As far 
as I am concerned, he had issued the tickets, the fines would have 
been paid accordingly, and I don't understand why the patrol car 
had to come to his home, to track the man down with flashlights 
and stay up all night. I don't know what they were waiting for, or 
if they were wondering whether the man would come back driving the 
car himself or whether it was just a form of adventure for them to 
vent their frustration. That is just one incident. 


I may be exaggerating, I may be wrong, but certainly that is 
the feeling among a lot of people who have recounted such tales. 


LP: 50° acm. 


Mr. Chairman: Thank you very much for appearing before 
us this morning. 


The subcommittee on aging, mayor's task force for the 
disabled and elderly, Ivy St. Lawrence and Debra Ceresne. 


Mrs. St. Lawrence: May I introduce my companions who 
have come along as resources if needed? Debra Ceresne is with the 
mayor at the department of planning and development. Martha 
Bobrovskis is the co-ordinator for the mayor's task force for the 
disabled and elderly. I am Ivy St. Lawrence. 





Mr. Chairman, ladies and gentlemen, thank you very much for 
this opportunity to present our thoughts. Knowing your time 
constraints and the fact that you have received this 
documentation, would you like me to skip reading it? I am-safraid, 
Mr. Renwick, that it is longer than one page. 


Mew) Cheirtansc Ef syema would feike wea highlight what you 
have for us? Whatever you would like to do. 


Mrs. St. Lawrence: Well, Iv il just © stare Wtorees cus 
benefit. I am a quick reader. 


First, the historical background, and I imagine that you 
ladies and gentlemen know this pretty well. The legislation is 
Outlined in the first paragraph and we do point out that the aging 
population is increasing dramatically and hence its potential as a 
political force is also increasing. That, I am sure, you also know. 


We go on to talk about the Human Rights Code and when 
mandatory retirement at age 65 was brought in. At the time it was 
acceptable for two reasons: (lysPoSretire was ian important concept 
are “i(2)h ithe avelTlabviadty Tors ta plentiful, youthful work force 
Supported mandatory retirement. However, the desire now is for 
permissive retirement legislation. 


_ Voluntary retirement is a guestion of moral right and in the 
Opinion of the subcommittee on aging, it would be’a wise Strategy 
for the Ontario government to pursue. Most employees who have 
worked most of their lives are not suddenly unproductive at age’ 65 
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Germany, where the retirement age of 65 seems to have been set 
down first. It also mentions--and I am sure you are all aware of 
this too--the tremendous contribution to the world that has been 


made by people over 65 and it guotes the former Governer General, 
Mr. Roland Michener. 


The moral question of whether a man or woman should have the 
right to choose their age for retirement runs very deep and should 
be a personal decision. Not only is it a waste of human resource 
to force mandatory retirement, it is a denial of human dignity and 
is in fact pathetic to force someone to withdraw from a career 
when they are highly capable and extremely willing to continue 
working. We then outline the philosophical and moral arguments. 


It is necessary to look at the issue of mandatory retirement 
from the most basic viewpoint, the right of every individual to a 
fulfilling and meaningful life and equality under the Law G-LOr 
achieving the best quality of life possible. The current Human 
Rights Act does not allow those individuals over 65 the 
opportunity to achieve the best guality of life for themselves and 
is therefore discriminatory. It then goes on to give current 
statistics and says: “Inflation has eroded their dollars and for 
many the leisure years have become sorrowfully transformed into 
the survival years. The elderly should be given a right to- earn a 
living to maintain a decent standard of Lvted= 


For others, economics is not the overriding factor in 
determining whether or not they should retire. There are people 
who want to work to maintain a healthy mental attitude and a 
healthy body. There is that segment of the ageing population who 
would welcome the option to make a contribution to our society and 
this would allow them to grow old with a feeling of self-worth and 
dignity. It is important that these individuals be allowed to 
remain in the work force. 


It goes on to mention statistics of the high death rate 
among men in their second year of retirement. 


The skills, experience and wisdom accumulated over a 
Lifetime should not be wasted. It is absurd to assume that at age 
65 a person suddenly becomes unproductive and should be forced out 
of their companies and organizations where they have contributed 
their valuable resources. We feel there is no justification for 
removing them from the work force. Competence, not chronological 
age, should be the factor that determines retirement. 


Therefore, a denial of voluntary retirement constitutes a 
denial of the elderly to fully participate in the benefits of the 
society they so energetically contributed to throughout their 
working years. Each and every one of us, including the elderly 
themselves, must change their attitude about age. It 15S these 
outmoded and conservative viewpoints that reinforce the stigma of 
old age. 


It goes on to mention the implications to society and 
concerned parties. I think that is self-evident. I will go to 
paragraph three. 
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If people continue working past 65, the burden to shoulder 
the elderly will be lessened. Plans could be worked out 
individually with employee and employer. Union contracts could be 
rewritten to include part-time work and/or job sharing. This 
concept would have benefits to other age groups as well, such as 
women Or a dissatisfied employee. Health costs in this country 
could decrease as more people engage in healthy and productive 
work. 


Then it quotes the Ontario advisory council: "Its basic goal 
of trying#®toxcreate a uprovince-am which.2t is possible to grow old 
with dignity and a sense of usefulness, to have a choice of one's 
Own destiny, to live in a place where people have a concern for 
each other, and where rejection is no longer acceptable." 


In conclusion, the present elderly population is being 
forced to retire at 65 as a result of an outdated document based 
on the myths of the golden years. This discriminatory code negates 
the realities of tne fast changing society in which we live today. 
The year 2001 is fast approaching. We must begin now to build a 
jJust**society that weewill° ‘all obe a “part-‘of  tthenveLet Ws lay the 
foundation today which will allow us to build for a better 
tomorrow. 


Therefore, the recommendation is that the definition of age 
in the Ontario Human Rights Code 1981 be amended to read, “age 
means an age that is 18 years of age or more." 


The seniors' subcommittee is aware that two results will 
flow from the alteration of the definition of age. One, senior 
citizens over 65 could not be denied housing, service, work or 
other protection of the Human Rights Code, 1981, merely because of 
their age. Two, mandatory retirement would be terminated in 
Ontario. A person's retirement date would be flexible, instead of 
being forced ‘to retire at “65. \Whatelwill ©be considered in 
fulfilling=ca “ipdsition ““widdisbe otthe person's competence and 
readiness to do the job. 


Mie (de AA euraylore Philosophicallyjeges ‘doslimom ‘see why 
anyone should be fired because they reach the age of 65. You go 
even further than Professor Triantis did the other day. He only 
wanted to raise it from 65 to 70, the one step at a time 
philosophy. 


Mrs. St. Lawrence: There are many people over 70 who 
have an enormous amount to give to society still. 


12 noon 
Mr. Renwick: ag really had just two comments or 


questions. The first comment is i* do* not have any problem that 
there appears to me, in any" event,’ to “be ¢ drafting error in the 
bill with respect to accommodation and that kind of question with 
respect to age. Whether it is a drafting error or not, weswidd 
have to deal with it. As J put it bluntly the other dayy* thrs 


seems to give authority the day Ou reach 65 fo 
harassed by somebody. ~ r you to be 
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The other guestion that has been raised is the right to 
equal treatment cS the enjoyment of services, goods and 
facilities, and the same with respect to the right to contract, 
raises questions about price preferences given to senior citizens, 
for example, on the Toronto Transit Commission, admission to 
theatres and that kind of thing. Had you given any consideration 
to that? 


Mrs. St. Lawrence: We had decided that the financial 
implications were very wide tanging eand Subject etoO:.a ,lot” oF 
different interpretations. The Ontario advisory council has gone 
into that in a great deal more detail than we at the moment could 
have done. Therefore, we decided to leave it to such a body for 
the moment. We are going ahead, we are looking into it, but at the 
moment our emphasis is on human rights. 


Mr. Renwick: I do not see any problem in us carving out 
an appropriate exception to permit that kind of preference in here 
but at the moment it would appear to be excluded, that the lower 
fare on the TTC for senior citizens, for example, would appear to 
be prohibited here. 


Mrs. St. Lawrence: I would be very sorry to see cig 
happen because you do depend on your senior citizens more and more 
as volunteers. They are volunteering in enormous numbers and, 
believe me, it costs money to be a volunteer. 


Mr. Renwick: There is certainly no dispute about that. 
It is just that we are going to have to carve out some kind of an 
exception with respect to that. 


The crucial guestion of employment, though, is one which has 
caused us guite a bit of difficulty in its relationship to 
pensions. With your general philosophical position, the older I 
get the more I am in agreement with it. Apart from that, I know 
the labour movement, for example, is equally concerned about it, 
whether or not it will end up requiring people to work longer than 
they had anticipated working, particularly in the case where the 
compulsion exercised is a low pension and they need more financial 
support and that kind of question. Mr. Taylor, of course, is 
chairing that committee and I assume they will be dealing with 
that. 


Mrs. St. Lawrence:: I. would be very sorry to see the 
pension age changed up, certainly. On the other hand, in these 
days of shrinking nest eggs, Il know they are shrinking now to 
about the size of humming birds' eggs, these nest eggs that people 
had hoped to live on to supplement their basic pensions, I could 
visualize leaving the pension age as it is now but, if a senior 
chose to work, then the taxes woulda flow into the economy and, 
instead of being a burden on the economy, they could make a 
contribution to the economy. 


Mr. Renwick: Specifically, say there was a situation 
where a person was employed. There was no guestion that in the 
particular organization he could continue his employment but the 
pension was vested and he was entitled to draw it at age 65, do 
you see that- person drawing the pension and continuing to work, Or 
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do you see some adjustment made to defer the pension entitlement 
until the actual day of withdrawal from the work force? 


Mrs. Sts Lawrence: You are asking’ me ; for personal 
thoughts on this matter which I would be glad to give. u think aay 
would be unrealistic for pensions to continue to build Up Until a 
person left. In other words, I do not think it would be 
economically feasible to go on so that the person who had the 
energy and the expertise to work until 75, that they got-that much 
bigger a pension. 


No, I would say that they become pensionable at 65 and get 
their pensions at 65 but, if they wished to work, then that would 
be taken care of in taxation to go back into the economy. That is 
My personal opinion. 


Mr. Riddell: You have concentrated on the upper age 
range included in this bill, and rightfully so. Do you have any 
personal views about the lower range? I see in your recomendation 
you are still using 18 as the lower range. What if you had a 
grandchild who was, say, 16 years of age, who could not cope with 
education, wanted to get out into the working world, is able to 
leave home without parental consent and does so. Should that child 
for two years be discriminated against? 


Mrs. St. Lawrence: True, at the moment, young people are 
under their parents’ guidance until they are 18. However, any kid 
of 16 who wants to get out is going to get. out.— There 7s. na 
getting away from that. There is little parents can do to bring 
him back because he will leave again. 


Recently, there was in the newspaper, this family that had 
to pay some $6,000 for their child's education, who had left home 
at 16, gone on with his education and had sued Chen SLOL SL t munas 
1S something I think is at the moment outside my expertise. I know 
there is a lot of work being done on it. The federal Juvenile 
Delinguents Act is being worked on. There are people working on 
Other aspects. If you ask my personal opinion, I think a child at 
16 who wishes to leaves home should be allowed to do so. 


_ . Mr. Riddell: Maybe we should be lowering the lower age 
PEOLe Li core. 


Mrs. St. Lawrence: Since we cannot be all things to all 
people--at the other end of the scale, I am sure there are very 
competent people looking at the Matter. 


Ms. Copps: I wish to ask one question of Mr. Brandt. I 
believe the point raised by Mr. Renwick is covered in number 14, 
which allows exemptions for special programs where you identify 
economically disadvantaged or other groups in the code. 


Mrs. st Lawrence: Yes OSiti . meee 3 : 
= . positive discrimi 
a te lA 
covered. nation 1s 


Mr. Brandt: yes, ona voluntary basis. 


Ms. Copps: It is built in. The other question. Do you 
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any copies of Statistics Canada's study? Did they use a control 
group of people who had not retired? 


Mrs. St. Lawrence: I field that question. 


Ms. Ceresne: AS far aS I am aware, I do not know of any 
study done by Statistics Canada like that. 


Ms. Copps: You have a study you quote here which found 
the high death rate of men who were in their second year of 
retirement. I wondered if we could have that study and if there 
had been a control group of nonretirees of the same age. To give 
us an idea--some would theorize that retirement can in some cases 
hasten your death and obviously that would have some bearing on 
the committee's decision. 


Mrs. St. Lawrence: We could certainly procure it for you. 


Mr. Chairman: Thank you for appearing before us_ today 
and <giving. us your views. Ward 6, New Democratic Party 
Association. Phil Biggin. 


Mr. Blank: Mr. Biggin could not make it. My name is 
Abraham Blank. I am one of the members of the housing work group 
that helped Mr. Biggin prepare this brief so I will be reading it 
for him. 


you have before you today the initial brief submitted by the 
Ward 6 NDP dated June 15, 1981. We appreciate the opportunity to 
appear before the committee and expand on this brief in light ap 
further thougnt and discussion. That was the original “brief that 
was a page and a half long. I do not think you actually have it in 
front of you. What you have is our expanded brief. 


12:10 p.m. 


Ward six is in the heart of the city of Toronto. It extends 
from Bloor Street south to the lake and from Palmerston on the 
west to Sherbourne Street on the east. Within those boundaries one 
finds one of the highest concentrations of apartment buildings and 
other rental accommodation in the province. Ward six is believed 
to have the largest gay population in Canada, and second on the 
continent to San Francisco. Therefore, our presentation today will 
focus on two areas of particular concern to the people of ward 
eixs discrimination against families in the occupancy of 
accommodation and inclusion of sexual orientation in the Human 
Rights: Code. 


Subsection .2¢1). of Bill, 7 prohibits discrimination in the 
occupancy of accommodation on the basis of family. However, 
subsection 19(4) of the proposed code severely limits that 
prohibition by exempting all accommodation that is "in a building 
or a designated part of a building that contains more than one 
dwelling unit served by a common entrance," and where the 
occupancy of the entire building or designated part of, the 
building is restricted because of family. If the code 1s enacted 
as it now stands, it would be legally permissible to prohibit 
families from living in private rental apartments and condominiums. 
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The protection given in subsection 2(1) would only apply to 
detached, semi-detached and row or town houses. This results in 
economic discrimination. If you have the money, you and your 
family are welcome to rent a house, but if your family has a 
limited or modest income your search for housing will be more 


Sut hecuLt. 


Single parents and people who live in common-law 
relationships will face even greater hurdles in their search for 
housing. Subsection 19(3) allows discrimination on the basis of 
marital status in a building of four or fewer dwelling units, one 
of which must be occupied by the the owner or his family. Often 
flats or apartments in owner-occupied buildings are the most 
economical form of housing available. Certainly, marital status is 
@ private concern which is irrelevant to the contractual 
relationship between landlords and tenants. 


We are particularly concerned about the decline in 
affordable family housing in the central; part of the city; swhich 
is exacerbated by the existence of adult-only buildings. The 
continual decline in the vacancy rate in Metro Toronto from 1.7 
per cent in 1975 -to 0/7 percent in 1978 >and: tomd. 4, ner cencrcoaay 
increases the ability of the landlord to arbitrarily discriminate 
against families. The shrinking of affordable family housing has 
been caused by: 


1. Rising prices for existing freehold housing: In May 1981 
the average price of a home sold in the Toronto area was 
approximately $93,000, well beyond the reach of the average 
family. House prices have been escalating at excessively rapid 
rates in the city of Toronto. For example, in 1980, house prices 
rose 15 to 35 per cent in many areas of the city while prices rose 
seven per cent for the whole Toronto multiple-listing-service 
area. Given current trends, housing in the central par tof. sthe 
city will soon become exclusively housing for the rich. 


2. The unsuitability of new housing production for families: 
New housing in the city of Toronto, except Eor “nonprofit. “unites 
built by Cityhome or co-operative resource groups, has been mainly 
in the form of higher-priced rental accommodation and luxury 
condominiums appealing to small "empty nest" households--childless 


dual-income professionals or older adults who have sold their 
family homes). 


Only 16 per cent of the new housing built in the Creve 
Toronto between 1974 and 1977 contained households for children. 
The dominant feature of the new housing built: isiits nonfamily 
Orlentation. The ‘city Of -Poronto's; official plan specifies that 
40,000 new dwelling units be approved between 1976 and 1986, 25 
per cent of which should be suitable for families with children. 


The occupancy of new housing by families with children is well 
below the levels targeted. 


Consistent with its policy as expressed in the official plan 
that the city of Toronto should be a place where families are 
welcome, Toronto city council has attempted to ban adult-only 
buildings. Under pressure from the city, the provincial government 
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passed enabling legislation in 1975 ostensibly giving the city of 
Toronto the power to ban adult-only buildings. The bylaw has had 
little impact. All buildings that were adult-only as of October l, 
hOUG sn acemexempte anag it iseivirtually impossible» to enforce.A 
complainant must prove that the building contained accommodations 
that were shared by at least one adult and one or more children on 
October 1, 1976. The answer, however, is not to devise a more 
efficient bylaw but to provide protection from discrimination in 
the occupancy of accommodation on the basis of family for all 
residents of Ontario. 


We believe the Human Rights Code should be amended to 
prohibit adult-only buildings because: 


1. Adult-only buildings violate the basic human rights of 
family households for children. Decent affordable housing is a 
fundamental human right. Subsection 2(1) of Bill 7 declares that 
the denial of housing on the basis of family is discriminatory. 
There is no logic in denying the protection against discrimination 
to families who seek to live in apartment buildings. Children have 
a right to housing in the same way as the members of any minority 
group. 


It is sometimes argued that children aS a group are more 
destructive or make more noise than adults. Human rights 
legislation is aimed at preventing this type of stereotyping which 
results in the denial of individual rights based on ill-conceived 
notionse ofieqroupse traits; «Im=<fact,wthe category "adults" s<includes 
many individuals who may well be more destructive or create more 
noise than children. The Landlord and Tenant Act provides 
adequately for the resolution of complaints arising from 
behaviours which infringe upon the rights of landlords and other 
tenants. 


Children should not be ghettoized. To the fullest extent 
possible, government policy should encourage the integration of 
people of all ages in their communities. Families with children 
should have egual access to residential accommodation along with 
the childless. 


2. We feel that the private market, not just the nonprofit 
housing, should provide affordable family accommodation. 


3. Alternatives to home ownership for family households are 
clearly needed in the city of Toronto. Private rental and 
condominiums should be available to families. 


4. Community facilities--school and recreational facilities, 
transportation facilities, water and sewage--are in existence in 
thescity oof Toronto. These facilities should not be underutilized 
while scarce financial resources are used to provide such services 
in more remote suburban locations and outside of Metro. 


We would like to point out that the only exception to our 
proposed abolition of adult-only buildings should be for senior 
citizen buildings as we recognize that the presence of children 
May pose problems for the elderly. We support the following 
exemptions from subsection 2(l): (1) Canada Mortgage and Housing 
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Corporation funded senior citizen housing; (2) current private 
housing that is 100 per cent occupied by senior citizens; (3) new 
housing planned for exclusive use by senior citizens. 


Categories two and three should be certified by making 
application to the human rights commission. If any unit is rented 
to a non-senior the building would lose its certificate. 


We urge that you delete subsections 19(3) and 19(4) from 
Bill 7 so that families are afforded the basic human right to 
accommodation without discrimination. The report of the Ontario 
Human Rights Commission, Life Together, recommended prohibiting 
discrimination on the basis of family or marital status. Human 
rights legislation exists to prevent people from arbitrarily 
excluding other groups of people from their environment, not to 
guarantee the rights of one group to exclude another group. 


Traditionally the Ontario government has been the leader in 
the field of human rights legislation. Indeed, in 1954 Ontario 
passed the first Fair Accommodation Practices Act. Manitoba, New 
Brunswick and Quebec have provided legislative protections against 
adult-only restrictions. Ontario should retain its position in. the 
forefront of human rights legislation by protecting its citizens 
against discrimination in accommodation. 


Sexual orientation should be included in the Ontario Human 
Rights - Code!.as ‘a prohibited: ground wfof l@iscerimination. @2i1¢ce 
Together and the report of the British Columbia Human Rights 
Commission recommendations for change advocated the inclusion of 
sexual orientation in provincial human rights legislation. 


The Quebec Charter of Human Rights and Freedoms passed in 
1975 prohibits discrimination on the basis of sexual Orientation. 
This is another example of Ontario abdicating pits: straditionad 
leadership role in minority rights. 


There should a legal obligation to treat homosexuals faisly< 
As stated in Life Together: "Because they are not protected from 
discrimination on the grounds of their sexual orientation, Many 
people in Ontario who are homosexuals live in constant fear that 
they may lose their jobs, their living accommodation, and other 
basic necessities, if their sexual orientation becomes known. 


Mr. Chairman: Thank you, sir. Are there any questions? 


£2220. 75m 


Mr. JA. Taylor: That was certainly a point of view, Mr. 
Chairman. I must confess that I, for one, do not subscribe to most 
of it. Of course, economics and money tend to discriminate do they 
not? That is really the basis of our economic Ssystem--that we have 
rationing. What a person's choice is and what he can participate 
in is money ~--how much money you have available to you. So I guess 
from one point of view you are always going to have that. If that 


is discrimination I Suppose you are alw V 
aie lwayS going to 
; ys g g have economic 


Mr. Blank: No, but is the Human Rights Code not supposed 
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tenrectifyithat; partially? 


Mr. J.-A. Taylor: That is where your philosophy and mine 
probably part, because I question whether our Human Rights Code 
should be an economic blueprint. However, I do not want to get 
into a philosophical argument with you. I appreciate what you have 
said and you have said it well. 


Mr. Stevenson: I just wondered sli 3 there was any 
significance to the fact that when Ward 6 NDP moved in, that the 
Ontario NDP moved out. 


Mr. Blank: No, I think Richard is more occupied with his 
leaderShip Campaign than he is with-- 


Mr. JA. Tay LOniqn (ALE ra YOU Cryingis tom polnt> -outy.,. Mr. 
Stevenson, that there are not any NDP members at present to 
support-- 


Mr. Stevenson: That was something along the lines that I 
was thinking, yes. 


Mr. Riddell: I always thought the NDP had their 
priorities mixed up; now we know. They are more interested in 
leadership than they are in getting a good human rights bill in 
Ontario. 


Mr. Brandt: Is there no shame? 


Mr. Chairman: Okay fellows--you have it all = on the 
record now. Are there any questions pertaining to this brief? 


Mr. Brandt: There are some who would argue on your point 
regarding the economics of housing availability. Perhaps rent 
controls may have had some impact on the lack of construction. 
Would you like to make a comment on that? 


Mr. Blank: No, I think the interest rates had just as 
Much an impact as rent control. I guess in relationship to 
economics too, you are actually allowing discrimination, by 
allowing buildings with one or more units that have a common 
entrance--it is a very broad category. At present, 90 per cent of 
the housing, because it is built in the City, OL RTOrOntO,, is 
apartments. So what you are doing with that is you are allowing 90 
per cent of the new housing to discriminate against families with 
children. 


That form of discrimination is sometimes used in very subtle 
ways. Basically, I think one thing the Human Rights Code is 
Supposed to rectify is that form of discrimination, especially 
with that percentage of housing accommodation coming on the market. 


Mr. J.A. Taylor: In fairness, if I may just comment on 
that for a moment, I think you have to put the city of Toronto 
within the Metropolitan area. In other word, you have to put pein 
perspective. That was a reason, I guess, for the formation of the 
municipality of Metropolitan Toronto on the January 1, 1954. It is 
not an isolated community. When you talk about a development 
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within the city of Toronto, presumably you are talking about types 
of development, whether it is the CN tower or the high-rise 
apartment buildings, the office towers and so on, which is the 
core of a greater community. So when you are talking about housing 
mix I think it is pretty difficult to isolate the city of* Toronto 
without looking at the Metropolitan area as a whole. 


Mr. Chairman: If there are no other questions, thank you 
very much. 


The committee may wish to give me a little direction. Mr. 
Palmer is here. I know the clerk has ascertained that he is 
willing to come back at two o'clock. We probably could hear him 
and still break by one, if I can find him. 


Mr. Riddell: How full is the afternoon? 


Mr. Chairman: I think four. I think one =is Snot ocine saeco 
appear. We will adjourn until two o'clock. 


The committee adjourned at 12:25 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


Mewweehainams Céntilemen,: “io iwould™ like ito © tecegriize a 
quorum. 


xo2 aporooIwe ye oMri.o Palmergncthat<we cdids not-.geti “you oom this 
morning and I thank you for staying and coming on this afternoon. 


Me seaenerionl appreciate w your e<courtesy;.°Ssiry. very. much. 
Mewoulcduarso jl uke..to say thatethie«drait was farrly rushed.’ Dvonly 
learned finally last week that I was going to be on and, as you 
mit notep:. 1 have two, occupations. Between thet, I tried to type 
Bowups My typing, .1S\\notthegbest and my; "e's"tried: to fby,ortf on 
me. I don't know if that is symptomatic of anything or not. 


Tolwoulu.takeycto..thank «the: honourable , members «for. stheir 
attention on such committees as this because strictly I know this 
is your holiday and you will very soon be back at the Legislature 
again. I do not ‘think»a lot of people realize just how much time 
members of the Legislature have to put in in times such as these. 


Mr. Chairman: I think holiday is a dirty word now when 
the House is not sitting, but we appreciate that. 


Mree painer: You never’ have a time off. As you know, I 
ran for Parliament twice and I know there is no such thing as 4a 
holiday for somebody involved in politics /inietact; Pomust stellt 
you a funny story. 


The last time I got defeated, two weeks after at two oe Lock 
in the morning, a telephone call came in and a voice said, "John, 
what are you going to do about the roads in Mountain township?" I 
said, "I ran federally, old boy." He said, "What are you going to 
do about the roads in Mountain township?" That 1S one reason I am 
elightiy glad I got defeated. 


Bashouldipoint) out! that Tirepresent. noone but myself and I 
have no axes to grind, I hope. Having said that, let me introduce 
Mysebt.. 4 Insthinka.of ..myselio las (a historian by profession who 
attempts to encourage young people to have some respect “for sboth 
the discipline and the wisdom which can be acquired by some 
knowledge of that discipline. I know discipline is a dirty word as 
Sar, bashteaching, an’ Schools: is concerned, but I am afraid I still 
Pee wit. 


CurrentLy ,..1 am head of the history department at: OmiLiva 


District Collediate and) Pyvecationa Institute _ and am fast 
approaching retirement from that profession. In addition, I ue a 
news service and write regular columns. In the past, I Fan or 
Parliament twice, served four and a half years in the Britishearms 
and attempted tasks too numerous to recount. 


On the subject of rights, handicaps, et cetera, ae 
aspects. of my. bite pmrghte menos interest. I immigratea Ge Canada 
twice, which is rather unusual, once being nijacked by my parents 
from the United States when I was three. After leaving FOr Britain 
when I was 13--that was another hijacking--I returnea voluntarily 
when I was 25. In my time I have been called Various types of 
colonial, some of them very impolite, asked where my wigwam was, a 
g--d-- limey, a pommie bastard by the Australians and every type 
of racial epithet, amaginable. Thies. 3s «ether-susuedk for somebody 
WHOLS AOts Strictly »abtached. to one side’ offethes Aitantic wrens 
other. 


I am in certain sympathy with people who object to being 
called Pakis or wogs, but you get used to it. I walk up the street 
and a guy comes up to me and says, "What the heck are you aoing up 
there?" You've got to put up with 2t.the whole time: Life vpenenoe 
way. THe British army other ranks calied everything east of Suez a 
wog. I can remember one very classic incident when this chap, 
Oxford-educated and all the rest of it, overheard somebody using 
the word wog. The chap concerned had a very hard job. He explained 
right off the top that he meant westernized oriental gentleman. [ 
thought that was one of the fastest comebacks I have seen “in “a 
long time. 


For a while I served in the Indian army. aS va “Brie. 
officer. I served under an Indian Indian army officer, -lealved 
him sir and stood to attention. That jis not an altogether usual 
experience. 


My experience upon returning to Canada may be instructive, A 
major shock came at the appointments office of the Ministry of 
Labour, I think. I was informed: "you Oxford and Cambridge men are 
the hardest people we have to place. Why don't you Go home?" When 
Pe peintéed “out tor him “that Deuwas coming home, I was told bluntly 
that my accent was English and there were many firms who still 
stuck with the practice of the 1930s--and you gentlemen look too 


young to remember--when there used to be Signs up, "No English 
Need vapplae 


I don't know why some people are objecting so much to the 
Situation in Canada nowadays on this basis. The English have been 
aS much discriminated against as anybody in this country Tf we 
remember the fact that the English probably represent one sixth of 


the total population ‘of Canada. I don't know why we are blamed for 
everything as WASPs. 


Whiles <i" aie vget a Job, “which Io Vere when I went into 
teaching, much of my Searching for what I then felt was a suitable 
Job entirely bore out what he had said. To really fit anto etre 
Canada of those days required an approach which was totally--well, 
if not totally certainly in general--foreign to me. None the less, 
1t was rather Strange to be told that [ did not have enough 
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Canadian experience four blocks from where I grew up as a kid a 
scant 12 years before. c 


Now please do not think I am mentioning all this for any 
Pympacny. -F think’) would Gnsert ‘one thing here~ and I“think it is 
one thing we have got to realize about this country. It is not a 
promise; it iS an opportunity. That is why I came back and that is 
why. people, come »here. -It,.1isS an opportunity. It does ‘not. promise 
envyihings no, country can. 


Tf I knew then what I know now, I would have approached life 
moe this country in’ an- entirely different manner: I would~have been 
Pear more “witlPing, “possibly like *the- Italian immigrants’. ~You 
remember. they used, to “buy; avhouse and they would pack 1t/full ‘of 
friendly Italians. One would move out, buy another house and would 
pack that. Eventually, they all owned homes. I think this “is the 
Panga ovethingatoeme whichy has *made this’ country ‘strong® ‘It. as 
people who have been prepared to go out and Say: "Damn the 
torpedoes. Full speed ahead." 


Al’.t- ami trying to)'say is that to many of «us immigrants the 
whole tone of this bill is totally foreign: to what: we’ had to do 
Do bescerr wilt -cuggést,odoes lattle) for either the new Orm,oid 
immigrants. I: should add one other item of personal interest. You 
may have noticed that I am slightly above the allotted span for 
height in this country. I say allotted span because while I served 
in His Majesty's forces for years with a height of close to seven 
feet, my son was turned down by the Canadian forces because he is 
Six feet, six inches, the maximum height being six feet, five 
inches. I wonder if that fits into discrimination; I don't know. 


Some years ago Lord Reith, the chairman of the - Bratysn 
Broadcasting Corporation, was asked how he liked being sim> feet, 
hine- -inches. His answer was that anything over six feet, Six 
inches, is an affliction. I agree with him. 


Tf this bill is passed, I am hoping that I will be able to 
persuade the human rights committee to arrange for every door in 
Ontario to be raised to the same height as doors around here, have 
every) chaar>Iamight bike.:to: sit-.on enlarged, insist that clothing 
manufacturers provide clothing to fit me and one could- i gosson 
forever in this search. 


People say, "Why don't you go to George Richards?" With all 
due deference to George Richards, I have walked in there and he 
has a canary right off “the bat:* "we haven't got a thing for you." 
Honourable members, I suffer from a handicap which this minority 
has the greatest hope will be helped by this ball being passed. 


I suppose you recognize that I am talking with my tongue 
very firmly in my cheek. I realize this is totally impossible. It 
is one of those things I have to live with, like $250 for a pair 
of shoes. It illustrates to me the heart of this whole problem of 
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Simply put, the basic is that governments cannot. protect 
individual freedom and specific special rights. You can have one 
or the other, but not both. They are pillars at the opposite ends 
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f the spectrum. By bowing to one, society PEN Shes shows its 
osterior to. the, others Lo realize there are eae Bani abies 
ertain practical exceptions, which you can Smee ose Saysagrbutoae 
you say a person is handicapped, how do you define itz 


TO Support ump othesis 2 would Oster “ther whore history of the 
development of the concept of (freedom, - Piberties, . rights aver 
cetera, in vEngland. 2 don!te give dc darn - about "what “anyeodya cays 


about the English, this is the one thing for which we should be 
proud of English heritege, particularly in this province. 


es BP O30 tale 


The English are a very peculiar people who are supposedly 
noted for their empire which failed--I think the English are, in 
fact, the lousiest empire builders the world ever knew. I mean, if 
you ,want-< to, ‘beswan| empiresobui ider, bet Russian ae une, build 
empires--but should reahlvye ibe _impomtenue Tom ether ideas, which 
will inspire men eng after the lasts (vestiges= ice empire have 
disappeared. All this despite the fundamental that, like all men, 
the English British have generally been far better at spouting and 
believing than in practising, bwt\in*the endAVif there? ve enmeeenn 
Greece, England is it. 


What the history of England has proved is that general 
freedom stor adh’ “We Man ‘Steaanapse objective within normal human 
limitations, I have emphasized "within normal human Linttativonsi 
It equally proves that special rights have never functioned. 
Notthern "lreLanc ie) “thunk ss Ss DroOorLy -Theyr all “have. the Bible, 
which is supposed to be the best bill of rights “in the “worie sand 
both sides are fighting over it. 


Bhe, Usvad chihg Sisoweo. take English freedoms back to the 
Magna Carta. That the Magna Carta Specified special rights for a 
few and never actually came into force, sondy-- WL G@stratesm nar 
confused most people's thinking is. What was far more Significant 
was that each king in medieval England had to sign a charter of 
rights. These multitudes of rights symbolized medieval England, 
and while they were never general, they did give Englishmen a 
sense of being free, even if their freedom was only marginally 
greater than that of their brethren in other countries. An° English 
(lnaudible) would get “ort. his herse- arc fight with his men; the 
French nobility rode over their men. Thét- is. possibiyeyehe 
immediate difference, Eventually this sense of freedom exploded 


during the Elizabethan ané early Stuarts, leading to the civil 
war. 


In that upheaval, as in all Similar upheavals, the 
nmeMmoLutienary". ‘Forces’ were more conservative than they were 
revolutionary. Basically the Puritans of England could not accept 
the religious freedom which had developed, and were looking for 
more certain guidance .for people's lives. Thus, the Cromwellian 
commonwealth tried to enforce the Puritan's concept of religious 
certitude and make PeOpLee Noly. As. an. aii Such attempts, the 
result was a moral Gictatorship, which resulted (in saw momar 
Sebel? lion, sn. the abe Stuarts, far worse than waS seen before. 


Thus, in killing Merrie England, the Puritans only paved the way 
for Nell Gwyn et al. 
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In the revolutionary settlement of 1689, the English showed 
the ultimate in their genius in handling rights and affiliated 
Propicnms. Ali the so-called bill ‘of .rights did was to. state those 
constitutional items which most people had agreed were fundamental 
to sound political practice in England, which is rather different 
from the current practices in Canada. 


AlY the.bill really stated was. that certain of the. crown's 
Pecrocatives = could * now, be exercised ,only,, with. the ,agreement;..of 
Parliament, nothing more. In fact it left the vast majority of the 
crown's prerogatives completely untouched, much to the delight of 
most modern Premiers and Prime Ministers who operate those 
prerogatives right now, as you know. That is why Prime Minister 
Prougeau is. far more a dictator. than Mr..-Reagan ever »could be, 
because he operates the full prerogatives of the crown. 


Most significant, though, is that there was no statement of 
high-flown principles, no statements of individual rights, not 
even a statement that the crown could not reject a bill passed by 
Parliament. The ultimate result of the bill, true, with twists and 
turns too numerous to mention, was the evolution of the freest and 
most rights-conscious society in the modern world. Without a doubt 
ft eicecthe continuance of -these rights and° freedoms that...the 
authors of this bill are hoping to enshrine in Ontario. 


Constrasting to English methods, the French declaration of 
the rights of man, in 1789, contained glorious phrases about man 
being born free and equal in rights, sovereignty residing in the 
people, how no man was to be morestea Lor His’ opinions, et.cerera, 
Pee cttays ad infinitum, Four “years. later wwe have the reign of 
terror, which was only followed in turn by Napoleon's 
Gictatorship. The closest modern successor to the French 
declaration would appear to be the Russian constitution, which -1s 
the purest statement of rights the world has ever seen. Might they 
not be considered to be logical bedfellows? 


Unlike the British and ‘French, the Americans. cook, the »tack 
that it was the purpose of the courts to define and enforce their 
bill of rights. The way that the American courts have attempted to 
enforce rights, has resulted in twists and turns which would 
boggle even the most imaginative mind. True, the courts have 
attempt to attune their thinking to the age, but given the nature 
and lengthiness of American judicial procedures--and I am afraid 
we are heading in that direction--the courts have generally been 
about two decades behind the times. In addition, ..SUGH  COUunL 
imposed solutions as busing leave everyone unsatisfied. 


While it is very much recognised that the foregoing 15.,2a 
very skimpy, oversimplified analysis of the background leading to 
our present situation, and I recognise that I have omitted a lot 
of other human experience, I would offer the following fundamental 
criteria for your consideration. 


1. All thinking, I would submit, must Starie, i nom «Che 
absolute realisation that no governmental action can create a 
heaven on earth. 


Whatever we like-- You gentlemen have an austere position, 
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you have an austere task in front of you, but you can't create 
heaven on earth for me or anybody else. For | some incredibly 
unknown reason, we have developed in recent times a faith in 
legislative acts. There does not appear to be & prop ten in. the 
modern world which does not result in someone acy ae There ought 
to be a haw,» we Have to stop “2f.*% From the Puritans attempts to 
purify through prohibition, and the current laws oe Me Eee atir 
plus a thousand more examples, runs the ever present thread that 
laws do not stop something simply because the legislatures say so, 


A letter by Wilson A. Head, the president of the National 
Bieck -SOeittion- Of ~Canada, in fast “Priday.« Toronto Star, 
illustrates a rather pathetic example of the incredible 
expectations people have of such legislation as Bill 7. (He eave, 
and I quote: "The freedom to hate and to discriminate has been 
part of our society for much too long"--I don't know where he gets 
this from but that is what. .he ‘*says-="and “the "soaner Gt is 
eliminated, the better for all citizens of this province." 


Bohl 7 scanieno» more -etop “black hating white, white hating 
black, black hating black or white hating white, than I can stop 
the“Garth “turning around, TF would argue, it actually reverses the 
process. 


Further, what Mr. Head fails to realize is the fundamental 
that freedom is indivisible. you can't divide it UD. = MOU fern 
say, "We will not allow this freedom because we don't like Pte 
without immediately compromising all other freedoms. You can't say 
you can't write about the KKK without Saying you can't oppose the 
KKK. You have to have it one way or the other. THis, Surelyssie seme 
first, lésson, from “Hitler's Nazi Germany and CVeLy -—eGther 
dictatorship. To ensure that Germany was "free" from communists 
and Jews, Hitler created a dictatorship which made Germany free 
from freedom. 


Mr. Head sounds rather like the old saw: "When the 
revolution comes, you will eat Strawberries and cream." "But ch 
Gon't like strawberries and cream." "When the resolution comes, 


you will eat strawberries and cream." 


On the practical Pevetl governmentS can and do make laws 
outlawing specifics, Specific crimes such as murder and assault, 
which these various arms of the law and justice can deal with. 
They are practical problems which can be dealt with in a practical 
manner. Theories, ideas ana ideals are all very nice and make nice 


reading, but they are cotally beyond the capacity of governments 
co cope with. 


Bri }owtas "she fundamental problem era? ei attempts to 
Create heaven on earth. Eow do you define a “"handicap"--over six 
Foot six inches or over 400 pounds? Does sex discrimination mean I 
cannot become a@ go-go dancer? As an old professor used tO “Say, Tae 
all depends on what you mean by..." There are so many "depends" in 
Tris Deel that everyone will be in the courts forever, 


it Should be, I would Submit, a fundamental, Sound lawmaking 
Practice that laws can be Clearly understood. Heaven can never be 
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clearly understood because, aS ever, one man's heaven is another 
man'schell. 


2. It should be imperative that any law proclaiming and 
guaranteeing rights, should not equally create discriminations. 


Po start. wath, the bill. obviously. discriminates. against 
Pose Uwi0w mMay..0e, accused: Of ciscriaminating. +The, lack.,of “legal 
Protection imethe, billeis, so uwell, Know...that,..I won't. have. to .ge 
ito 1 oany. “turther uothes tack -of restraint “against frivolous 
Somplaints. .could..create ..and -.has. aiready. created--there,. are 
examples in the press--in the operation of the current human 
rights legislation, discrimination against people who are the 
subject of complaints for no better reason than that someone wants 
to get away with something. 


In limiting the age to people between 18 and 65, the bill 
obviously ..says...that. .those, older. or, younger than these magic 
numbers are nonpersons. I. am rushing towards 65 in nine years 
time. Does that mean I am a nonperson at that age? The ladies who 
were here this morning, I believe, mentioned this. Does this mean 
a kid up to the age of 18 is nonperson according to the Ontario 
government? 


What is most clearly forgotten by the supporters of, this 
bill is that the various protections they claim in the bill can be 
used against them just as much as they can be used for their 
protection. 


For instance, would a black, crippled woman seeking a 
companion want to have a totally unsuitable white male forced on 
Pere. Recoraing _ to. that nondiscrimination law, she has to have 
that. She couldn't advertise for any other. 


Would a women's organization want to open its. hingngs te 
males, even though the last thing they want might be a male? I 
sure as heck wouldn't want it, but some people might like ie @- the 
voyeurs. 


It can all be said that these examples are ridiculous, but 
if the bill is passed, and applied even-handedly, these conditions 
must apply just as much as the reverse. 


Some women, for instance, have been striking so-called blows 
for women's rights in recent times by insisting that women 
reporters be allowed into men's locker rooms or that girls play on 
boys' teams. This bill would obviously require the reverse 
conditions to occur. Now, are women going to allow men to come 
into women's locker rooms? 


Toa would.. suggest, too, that if you .-want- to.) fight 
discrimination a man should promptly demand that the Dagwooa comic 
strip be banned. Never has there been a comic strip that has made 
more mockery of the fact that a man is a man. Dagwood 1s the 
greatest wimp the world has ever known, leaving asidqge even 


political figures whom some people refer to occasionally as wimps. 


8 


I have got the fascinating situation in Ottawa of the press 
club. There was a men's press club until the women aecidea they 
wanted to have a joint press club. So they now have a dp TRS press 
club. Then the women started @ women's pestis Wn don't ask a 
nan t6 Join it? (rf you ask te join it, ‘oh Ged, that’ Ss” teumeaie, 


One could go on and on with similar examples, and each one 
of them would be considered more ridiculous than the last by the 
proponents of the bill. They would probably also be considered 
ridiculous by the current human rights commission. But I think 
lawyers would agree that it would take only one appeal to the 
Supreme Court of Canada under this bill to reverse the approach. 


If I took a case of female discrimination against a male up 
to the Supreme Court of Canada it would open the whole can Gf 
worms. They would say, "Under that bill you have to do Geb sheet 
ways" Now, am notesaying “chat et should be that way; I'm merely 
Saying it is that way. You have got both sides of the can. Then, a 
would submit, many of the proponents of this bill would wish they 
had nweverm-thovught of Tee 


What.4 Im oisayving iS = Msinpkys again, that freedom ie 
indivisible. Once you start dividing it up you open a Pandora's 
box, whatever your idealistic reason. I think there are problems 
with the previous human rights legislation on the same basis. 


My third point really emphasizes one I made earlier: No act 
of the Legislature can hope for any success if it does not have 
the general support of the society for whom it is legislated. 
There is, to my mind anyway, absolutely no question that most 
peopie in Ontario do not want this bili. They don't even want the 
previous human rights legislation. Not Only do they not want it; I 
would submit that most people actively dislike it--that is, among 
those who know anything about it. The vast majority of people 
don't know anything about it. 


if this is the case, you ask, why isn't this coming through? 
Phe basic. reasons is “the change in Ontario politics that has 
occurred in the past 30 years. Thirty years ago you gentlemen 
would have gone back to your communities. You had a power broker 
in each area. He ran the municipality and he knew what was 
happening. You would ask hin, "Joe, what's happening?" Joe would 
Say, “Look, we don't like this," Or, "We -do “like that. "aeeome 
things work that way. 


Mr. J. A. Taylor: That's the way it operates in Prince 
Edward now. 


Mr. Palmer: But I think that has died. 


Mr. J. A. Taylor: Don't take that allurmryeers 


Mr. Palmer: I don't think even the downtown Toronto 
power brokers are listening too much now. We are now in what: 


call the age of the groupies. You name it nowadays and there's a 
group supporting it. . 


Certainly many of the claims by groups have a lot of 
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validity. However, I am very frequently concerned how extensive 
the constituency of sthese groups .-actually is. .Far too often "most 
groups claiming to speak for a major group such as women, blacks, 
et cetera seem to speak for a small activist section of the group. 


I mean, for crying out loud, I know woman after woman after 


woman. wno. ssayspr i cden't. béelongato..a, womens group,and: ILedon't 
mane toa belong. One. Llittie lady: came; up and=said:;,."I~liketbeing.a 
mother at home. Write a column. No one will listen to me." Three 
girls promptly spoke up and said: "We're with you. We want to be 


ee home with our kids." 


This (brings up, the. next« point: The average. Joe has: -all, but 
given up on the whole political process. People whom you would 
have expected to be involved in the political process 20 years ago 
simply throw up their hands and say: "It's no good. I'm staying at 
fome. Forget it..d. donto-discussiait. " 


we're going back to those people. When I first came back to 
Canada I went and stayed with friends of mine, a dear old Scottish 
(inaudible). And she turned around to me ana said, "John, we 
discuss anything in this House but religion and politics." And the 
voice closed. We are going back to this among your middle 
Ontarians. 


The committee. has heard from a lot of people, I suspect. 
Practically every one of them claims something or demands some 
protection for some special-interest group. True, these are 
probably the only people willing to come forward. But when you get 
right down to the bottom how many of these groups really speak for 
the average Ontario resident? 


I am here presuming that there is such an animal. I don't 
know if you can find him. Whether or not there is an average Joe I 
do think the term "silent majority" is becoming an increasing 
reality. Your, -hardest...task,,. I, am certain, is to see. beyond the 
groups to the real wishes of your constituency,» the: »people .of 
Ontario. 


Next I would pose the question that I thank AEs. cou hair ato 
the whole thing, to this generation and the next: How much more 
governmental regulation, restriction and control can our society 
take without strangling itself? I argue in class thatate feelathis 
is the issue of the next 50 years. 


From the ancient Egyptians down to today the key symptom of 
adeclining ‘society «ds that the genius of the country becomes 
strangled by priestly or governmental regulations. And that is as 
true today as it was when the Egyptian empire died. We are almost 
ar. uthes rperntiy.whereqnevery government regulation is another 
regulation too many. 


What Bill 7. creates is a@ new. group of governmental 
inspectors that looks suspiciously like a form of thought police. 
I am certain they were dreamt up with the very best of intentions, 
but, as ever, the way to hell is paved with good intentions. The 
minister responsible, the Honourable R. G. Elgie, says the powers 
of the thought police are not different from those of other law 
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enforcers. I would argue this: that two wrongS Or more wrongs 
don't make a right. We have too many of these inspectors allowed 
to march into people's houses right now. 

The Supporters of this bill argue that che powers =e needea 
because of the nature of the crimes being > investigatec, I was 
reading an article by Mr. Borovoy on this. Since when iS possible 
discrimination worse than murder? The police do not want any part 
of the extra powers, and I can assure you there isn't a° person. I 
have talked to who thinks that power is valid, except Mr. Borovoy, 
and I am very suspicious of him. 1. Anrt@aliy -houeke jae 
appointment and his ideas were excellent, but now he seems to 
follow his own little particular trail, and anything that diverges 
from it--forget it. 


Some groupS supporting this bill and those asking for 
increased special rights seem to think that their rights need 
greater protection than those of others in Canada. Everything that 
happens to them 25 ‘nasty, putmdown “re vraciral Or sexual reasons or 
some other factors found because they are different. Certainly 
recent immigrants are beaten up, but so are others who have no 
racial difference from the majority. 


Certainly police sometimes shoot the wrong person, but you 


may remember that there was a major outcry a number of years ago, 
before there were a significant number of nonwhites, about the 
police using their guns too frequently. As a result of the outcry 
there is police training and instruction and things happened. I 
remember this back in about the 1950s when we had about a dozen 
people shot in Toronto in one year. 

BUS Specop les ecm tO porde: mthaaaeae long as people have 
guns--I said police there--and have to use them, as the recent 
tragic events have exemplified, some people are going to get shot, 
Turning an incident where white policemen and a nonwhite civilian 
are involved into a racial incident may occasionally be correct, 
but it smells far more of political Opportunism. 


For instance, right now in this recent incident in town 
let's say there had been two white policemen and the person 
involved in the Struggle had been a black. You wouldn't be able to 
come in here for a demonstration. It would be police brutality 
against the blacks, because certain elements seem to think this 48s 
an ‘excuse for it. I was terrified’ when 1 saw it." PY sada = "oleae 


God, if Wes black ‘or af hele who or if the wrong mixture is 
there we're in trouble." 


Certainly Ontario authorities eppear far too ready to use 
instruments of the law to enforce a morality that often appears 
ridiculous. Few places in the world have more ridiculous Liquer “or 
censorship laws than we have. That is in the civilized world; you 
can take this fairly looseiy, I think. Mina You, -asS I point cus 


dater I think we have improved considerably on our liquor laws. 


wee. have often felt that this province is the last home of the 
Puritans. But, for instance, for homosexuals to Claim that they 


are being discriminated against because of this Ontario tradition 
is ludicreus. We were discriminated against, if you remember, back 
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Pnaethe .2930s.. ef, yousnwanted tosdrank in the pub.you either took it 


with you or you dianke ate. on  ehegrspot; sThat«uwas discrimination 
against drinkers. 


. While I am the first to agree that homosexuals have the 
right to privacy in the bedroom--I refuse to use the word "gay" to 
Gescribe them, because most I have met strike me as miserable, and 
this was with the best of intentions; I object to the destruction 
of a formerly excellent English word--or that the state has no 
Bracep imine bedrooms of the nation--this is one..thing on which 
me. Truceau.ane | agree; there are .very few others, but that's ~one 
ering) jon woich. 1) beallweagrec. with him--I am .the last, to agree 
Pmec. they have the right to’ force their peculiarities on the rest 
of society. 


Anyone has the freedom, to my mind, and I know them: They 
mer Vornecociety;.) 10,. .one ~poothers them; they, live, there... Why 
Prouranit teneye But bh don *tiothink they, want to..insist that they be 
treated within society as something special. I don't expect to be 


Preaced= spectrally. This; society, is .based on the,,heterosexual. 


structure; it always has been, and I don't think you're going to 
change it. But I don't think another group can say: "We've got a 
peculiarity. We've got to be special." 


e220 pum. 


To return to the main point: We have criminal laws, laws on 
Eipel, laws on this, -kaws..on.that;..while. none of them are perfect 
they are designed to apply to all persons equally. And while the 
laws are not perfect, neither .are the. people enforcing them. But 
attempting to resolve these problems of imperfection. by createng 
new laws that discriminate and try to create nondiscrimination is 
just creating a new mess of imperfections. The answer, as always, 
is to apply what we have more perfectly and snot, LOsereate naa ney 
mess of laws that simply confuse and confound the average citizen. 


The frightening thing to me about this whole exercise is 
that a citizen such as myself finds it necessary to sit here in 
front of people who are supposedly dedicated to protecting the 
freedoms of the society I live in and to try to explain such a 
basic fundamental as the freedom of the individual. I am left with 
a sinking feeling that the old adage is coming true: when you have 
to explain a formerly fundamental idea to a society that idea is 
already dead. 


Even the authors of this bill must admit that we have in 
Canada and within this province one of the freest societies in the 
world. We have rights and freedoms that go back a thousand years 
and should be understood by all, and yet we have politicians, 
pressure groups and individuals lining up to support a piece OF 
legislation that, to anyone who knows George Orwell's writings, 
smells very much like the concept of 1984--and this is only 1981. 
I am afraid this is the way it looks to me. 


From the political perspective we have had a frightening 
exhibition in the past week of just how poorly our traditions are 
understood by both federal ministers of the crown and ministers of 
the crown for this province. If Mr. wells and Mr. McMurtry do not 
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understand the fundamental concepts of common law precedent and 
the generosity of spirit necessary to make our country work, how 
can we expect recent immigrants to understand these principles? 


What seems to be forgotten is that our system of law was for 
centuries based far more on precedent and custom than on strict 
statute law. In fact, statute law did not really start to make any 
neadway until the eighteenth century. I woulaq remind these 
ministers of the crown, since they obviously appear to have 
FOrcOvten SEC) “cBao wit whe = strice Levrer of the law were followed 
they would be in office by grace of the Lieutenant Governor and 
not by virtue of their support in the Legislature. 


I should ‘also point out that I am annoyed-as a” teacher, 
because they have made a damned liar out of me. For years) fave 
argued that precedent is the basis of Canadian law, and I téach 
that in school’ regulariy=-<the precedent. going rient “down, to ene 
law. We have the question” “of "the year and’ a day as “tar Vasustrec 
widening to this day. Phat as “the basis “cf our law. They enmareouad 
liar out of me in one statement. 


Now; "I recognize thats the history of this “councr ys a0 ere 
frequently far more noted for mean political *knifé-twistino than 
for political generosity, and I've seen it myself. I would remina 
those who are in favour of this bill that however “much they may 
think such a bill will protect people, given “the pettiness of 
political life at times in Ontario, the actual application of the 
law could be far, far ‘worse than’ no law at “all. 


Then there is the matter of those put in charge of enforcing 
rights. At present it seems to be fashionable to believe that 
unless a person is from a so-called minority group the person in 
question cannot be expected to understand rights .“ One’ "of = thege 
people, Dr. Bhausaheb Ubale of the Ontario Human Rights Commission 
race relations commission, seems to think that it is his; function 
tO censor newspapers. Does this bill, section 12, méan that Lif“ the 
bill is passed Dr. Ubale will censor instead of JUSt advising? 


Surely Dr. Ubale should realize that banning something you 
don’t “like, @ike tthe wo ok io Kian (oF discussion fon. it whichwers 
not criminal, does not create Fights: ft) destrovermenen. Again, you 
can't divide freedom up; freedom is indivisible, 


There is the matter of the letter in Monday's Globe and Mail 
from a number of very prominent religious fagures Supporcing™ Bae 
7. The result eo thee we now fine the bill supported by a sort of 
unholy alliance of ideologues who seek Derrecuion” on Eilts =earty 
and the clerics, who are Supposedly there to point man to a 
perfect iife “MY the next “Morid and who now seem to want to 
legislate him to freedom in this. True, with thé ™best "will an the 
world they all mean well. But surely they should be aware that the 
same can be said for every religious dictator Light down to etnie 


ayatollah in “Iran. True; the “parable! Ye extreme, 7bue” sorers “the 
Bios 


Now, I'm not Saying that the most worthy clerics or anyone 
else cannot State the type of society they think we should live 
in. But saying that we should all “be forced “to mibpe FOCa** Or 
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legislated into yas .Straightjacket, for. goodness’ sake, only 
indicates that they feel that because they cannot persuade people 
Eo benogood Ehroudhetheir. Sermons set cetera, "the: only alternative 
Poo toeeseciciate them into a Stare of grace... 72 ‘wonderioaf (they 
should advertise their failure so extensively. : 


Now there is the little person, the average Joe, who feels 
that he or she is discriminated against. Many people seem to think 
Piet thisshappens only: tre you areua. member. of }a minority, group,of 
some nature. Everybody is discriminated against. i 


Eimiaqoine. to. rush on hereyii. iL may. 


The Ombudsman. We had an ombudsman to resolve everything. 
Where is. he? Is "this going, to replace the Ombudsman?, We have 
enough commissions to protect people and save everybody from 
everything. Certainly, there are things the laws cannot touch, but 
it seems to be forgotten that this is the case for everybody, not 
just for those who come from So-called minority,groups. Practical 
problems the state can cure. You cannot cure ideals. 


Another aspect of the bill--and I would emphasize this--it 
is importing American failures. Few have experimentea with such 
courage as the Americans have in ideas to better society, \7rhey 
pecenveweverys cregit.. for their courage, buts. Surely). senerte 
experimentation should be used _ by thus! ~nesitant'. band’ more 
intelligently. 


For some totally unknown reason, whenever the Americans fail 
St. something,» we:.import jit.) .In,-education, . we keep importing 
american ideas like they are going out of style just: pasigthe 
Americans decide they are of no use. We are doing the same with 
this affirmative action program. 


Mr. J. A. Taylor: Because they are free. 


Mae Palmer: -Ves. tsi guess.4sQ. (There: 15, .every indication 
rat - hohe eae tol. Pnese ew Pprogramss..do.! 1s,..-cheate ) heyerse 
discrimination. Claire Hoy has a column on this today... jas -agree 
with him. It's reverse discrimination, whatever way you like to 
put it, because it says, "A man qualified for the job cannot get 
it because we are going to bring in SO-and-sOas, Luat. Ls, ever se 
a@iscrimination. 


What the proponents of the bill fail .to recognize is the 
degree of change that has occurred in the attitudes and practices 
of this province over the last 30 years. For God's sake, we have 
improved. Remember back. 30 ‘years .ago, we used to have to drink 
beer in a dungeon that looked somewhat like Sing Sing. You 
couldn't drink beer on your front porch. We accept people's 
quirks, homosexuals, women's rights, things like thisSs “They have 
been accepted. Life has changed. Life is a new ball of wax in this 
province. We have become relatively civilized. 


It amazed me coming back from England to find the levels 
which I felt from a kid in Toronto were not there because of sone 
restrictive mentality. This has changed. All] uthis..is, going; to, de 
is put us back steps. I find it amazing that we have a government 
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; basis of "No more aid to 
ho not long ago won an election on the 
te Pgs te oh ee talking about equal rights in Supporting 
a bill which, even though mistaken, is an idealistic attempt to 
attain equal rights. 


But, in the end, what is needed is not more legislation. We 
have too much of that now. What we needa 1S more civilized 
behaviour--I emphasize the word "civilized"--a more gracious 
understanding by everyone of the peculiarities of other's,.~ and 
above all the refusal by government of powers which belong to the 
individual. I would emphasize the belief that we have to have 
governments that say, "We don't want that power because that 
belongs to the individual.” That te me is the most crucial thing, 


i’ am“ *going = tO “skKipy «he rest “because Yrost sot tae 
Straightforward. I want to finish up with one story and I want to 
make two points, if I may. 


phe: people whe: bunt “thre countrys bullets tao me place to 
grow in, a place’ to plant “their “feet in, “ay place to Support their 
freedoms. If you ad told a soldier who went to right in “the Freer 
Or Second World War that they would have to have a bill of rights 
to guarantee freedoms in this country, he would have laughed at 
you and said you were Sick. 


People who came here didn't bills; they) didn't nee@errqhter 
they didn't need charters; they didn't need all kinds of the rest 
Of Jf. History, icachess ue ‘ane thing. We EfGly free society only 
exists within a society which has the courege to insist on being 
free, and has the civilized restraint--I emphasize “restraint"--to 
understand the limitations of that freedom. 


T am going to go back to my Oxford dayvsjorLe’ "I <mavas see weer 
ced! you one Little stery: team sorry I have taken up too much of 
Your times 


Back in those days--I suppose they still do--the Fascists 
and the Communists arrived in Oxford every so often. I think they 
WETe “COVAnG ror cet newspaper incident. They set up a loudspeaker 
and everything else going on. The Fascists, with their usual wont, 
always had more efficient and more expenSive loudspeakers than the 


Communists. I don't know how they managed it; they certainly have 
been defeated, 


7 


__ A few of us used to go out and heckle. It was lots of fun. I 
decided if they were collecting money, I would collect “too. went 
to The George, a pub down the road, and picked up a box for the 
RSPCA and came corLlLeecing. “fT promptly was met by the policeman who 
looked at me and said, "Excuse me, Sir, you cannot col Leck, “ar 
Said, "Well, he's coltecting: TORI he Mea Tae "Siirye "he Hasta 
PORES I «said, © "you" imean che RSPCA hasn't got a PELrMEt tee 
collect in this country?" He said, "Well, sir, it is this place." 


All right, SO I took it back. The next minute I came back 
and up came the bullers ang the proctor, all dressed in white tie, 
tails, gown, everything else. One buller purportedly can run 100 
yards in 10 seconds and the Och@r- PS-'ansahb—ar wrestler. They were 
wearing their bowler hats, and one came up to me, tipped his hat 
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Bede woic, anolt pil Co svOu. a wmmember of. this university?"« Ihwsaid,s 
BteS,m Werk», the proctor,would like to speak:.to, yous," 


2:50 p.m. 

I went to see the proctor. He -tipped his cap-and said, "Sir, 
are you a member of this university?" I said, "Yes." He said: 
"Name and college please. Go back and see your dean." As I lived 


out, it didn't make any difference. 


Eventually I got the most polite invitation in the world. 
The chief proctor would request the pleasure of .Mr. -Palmer's 
company at a certain time to discuss certain matters. So I went 
Beound, put my. cap.and. gown..on_the..table .and sat. down... He, said: 
feo, Ves, Mle palmer, present. problems. Yes...Fascists and all that 
mind, Of, jazz... 1Ou, Know, we would all. like to. throw..these, chaps 
into the Thames, but you know that is what we fought the last war 
for. Freedom. Fined three guineas." 


So. I walked out, and I was telling somebody. about. this 


afterwards who said to me, "Do you know who he was? I said, "No." 
He said, "Do you remember the 50 RAF. officers who were shot?" I 
said, “Yes." He Said: “Well, he was one who wasn't shot. He Spent 


over a year or so in a concentration camp." 


Nowe tanie eunderstancas.. reedom. that well,..howe. muche, more 
Shoulda wee That. iS. my ,basic. point...Freedom,.requires)perpetual 
vigilance. As one citizen, I attempted through the courtesy of 
your committee to exercise my vigilance. Sorry to have taken so 
long. Thank you. 


Mra, Sheppard:. 1 itike: yours sense.of humour. 
Menuet. Awkbaylor: What about his sense of proportion? 
Mr nsGha inmanie Thankyyou,;iMr..Palmer. 


We are a little pressed for time. Are there any guestions? I 
think you made your point very succinctly to us. We thank you for 
taking the time, sir. 


Mr. Palmer: I apologize for taking so much time. 


Mr. Chairman: I am trying to get newS on next Tuesday 
for you. 1 hope I have that before we adjourn today. We had a 
little difficulty, as I indicated this mornings. ALso,.1f anybody 
has any questions he wishes the lawyer for the human rights 
commission to have before he appears next Tuesday, if those are 
left with me, I will see they are sent over to him. Some had 
suggested that. I have a couple from Mr. Renwick, and Mr. Johnston. 


The next speaker is Michael Arkin. 


Mr. Arkin: Good afternoon. I would Likewto -thank, yeu or 
giving me the opportunity to appear before this committee today. 
We -voun wil, did,~.. 1. heard «the remarks of the gentleman who spoke 
just before me. While I am sure we all appreciate his sense of 
humour and we like to be able to laugh, I think it is important 
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tions of this’ committee 
£ all of us to remember that the delibera 
ave going to have a significant effect on the lives of people all 


across the province. 


If I may--I hadn't planned to do this--I would Like to read 
the remarks of a government member as recorded in Hansard. Then-I 
will tell you who the member was and when he spoke. 


This government member said: "The cardinal principle of the 
inviolable dignity of every human being animates the Human Rights 
Code. This government's legacy in human rights enforcement will be 
Maintained and disharmony will not be allowed to take root, nor 
will persons seeking to foment disharmony be tolerated in Ontario. 
The rights of minorities to protection from discrimination so that 
they may make their full contribution to a flourishing community 
will be assured. 


"In keeping with this philosophy, I believe that there must 
be a continuing review and strengthening of the Human Rights Code 
to ensure tits relevancy to che Conditions jas they Gx totem core 
today. The Ontario Human Rights Commission will also be taking new 
initiatives in the enforcement of human rights and in government 
programs." 


This speaker spoke in the House on. Thursday, June 15, 1972, 
the’ tenth anniversary of the ‘proclamation of (the Ontario suumen 
Rights Code, and the speaker was the Premier of the province, 
William Davis. 


There are four things I ‘would “lakes vrottdiscuc]e wien you 
today. I would like to tell you a little bit about who Tt am’ ane 
why I am here. I would like to talk about some myths and I would 
like to talk about some problems. 


As I said, my name is Michael Arkin. I live in Toronto. I 
was born in Ontario. I have lived here for most of my life. I went 
to school here. I went to public school in Toronto. I went to high 
school in what was then the borough of North York. I went to 
university in Hamilton. I went to Carleton University. With the 
exception of a short time when I was Studying abroad in France, 
when I lived in Paris Studying at the Sorbonne, I have spent my 
whole life here in Ontario. 


I worked here at the neighbourhood Y as a volunteer when I 
Was younger; I worked aS a camp counsellor. T worked at. Meponald te 
Gown the street selling hamburgers. When I graduated with my first 


degree in psychology, I worked for the Ministry of Health in a 
treatment centre for adolescents in Toronto. 


_i am appearing before you today aS “a ‘citizen “of “the 
province, someone who wants to speak his mind. In many ways I am 
the Same as all of you here. I live in Ontario because I choose to 
live in Ontario. I happen to have been born in Ontarioa2 suspect 
that all of you were not born in Ontario. We might be different in 
that way. Some of us were born here, some of us were not, but we 
are the same in that we all choose to live here. 


There are other ways that I am the same as members of this 
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committee and ways in which I am different. I am different perhaps 
because I am left-handed. I have not seen all of you write. 
Richard has just pulled out his pen, he has just shown me. About 
Mompenncen: ot thespeople in, Ontario are Jeft-handeds.Ten per cent 
er eightemilltbion: people is about(800,000 people. I: have not. seen 
you write so I do not know what percentage of you are left-handed. 


I am perhaps different from you because I have blue eyes. I 
cannot see that well, but you certainly do not all have blue eyes. 
Peaingrany, Ontario aboutwe10 percent of (the people« do. have sbliue 
eyes. Again, that is 800,000 people. 


I am different from you also because I am a homosexual. Some 
of you on this committee are homosexual and some of you are not. 
Meagan p,iaboub LO per icent, ofisthe Ontario population is homosexual. 
There are about 800,000 gay women and men in this province. 


So in some ways I am the same as members of this committee 
buboinlother “ways.i am: different. 


I know it must be difficult for the members of the committee 
to discuss some of the issues which have been raised. Many people 
I know have come to talk to you about questions of sexuality or 
sexual orientation. I appreciate and I have sympathy for your 
position, because I know those are difficult topics to discuss.) in 
Public. _ fre thes best. Of times; sex .or..sexuality. are ~dariicuit 
things to discuss with our friends or just with our families. 


To discuss them here in the Legislature in front of 
colleagues whom we may or may not know very Wehle. th eront, ~of 
spectators or other deputants whom we may never see again, in 
Pont ror thes media, in front of our constituents, is not easy 
because these are difficult issues to talk about. But this is one 
ofthe tasks. this committee has. 


I need not remind you all, as elected politicians, when you 
first undertook to run for office, you knew there would be things 
you did not want to do or would not like to do, but you had to do 
them because that was part of being a responsible member of this 
House. 


3 alti 


Limavoiwer aaitoday, “ass legamy Sure you realize,<sto surge Your 
Support for the amendment of Bill 7, an amendment which the member 
for Hamilton Centre (Ms. Copps) has told you in the House and in 
this committee that she will propose, an amendment which the 
member for Scarborough West (Mr. R. F. Johnston) has told you he 
and the colleagues in his party will Support and, in fact, an 
amendment which many members on the government side of the House 
have said privately that they would support. 


If Bill 7 is amended to include sexual orientation in that 
clause which lists the grounds of discrimination which are 
prohibited, I do not expect that the world will change very 
drastically. I do not think that gay women and men in the province 
of Ontario will find a radical difference in their lives. In fact, 
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T do not think theré will be’ ‘a radical “drfiference in theives or 
anyone in Ontario. 


In Quebec. PP betievemre- wast’ ine To. they changed their 
charter of human PigGhecs and freedoms to include sexual 
orientation. I have not heard anyone Suggest that because of that 
the nature of Quebec society has changed drastically at all. 


But I think it is important nevertheless that you do include 
exual orientation in Bill 7,.-when you send ie back to the House. 
believe it is important as a Statement of PUBLIC policy. EO PLS 
important that this committee and the Legislature of Ontario send 
avuvery. ckean message, *tolepecpies ‘adiliwacross Ontario. The message 
that notyonly 15 other pubdiog poliey as stated in a speech Griwin 
the preamble to'a code, but it is public policy “in Ontario #that 
alt people carer cqualminidigurey. 


4m 


That is not “ao very “drffifeule céncept? Pe6r Minds beac t @ ucts 
accept in the general case. Equal.im dignity), it's hard to argue 
with that. Some people try to argue against that by talking about 
Special “rights, |"that "certain Groups: ‘are arguing” for -speerar 
Fights. be 


I would say to you that the inclusion of sexual Orientation 
in Bill 7, and ultimately in the Human Rights? Code,” is just pene 
First step in working towards ensuring basic civil rights, basic 
human rights for gay women and gay “men “in “this © provinces = asteere 
Oniy > “the “first. step ‘towards insuring that gay people “in ihe 
province are treated in the same Way aS others, not in any special 
way; that gay people be allowed to rent apartments in the same way 
everybody else does, or that they be allowed to hold jobs’ "in~the 
Same way aS everyone else, 


I have the opportunity to speak before this committee today 
and, with the consent of my employer; I have “takén Tone! oF my 
vacation days today, so that is why I am not at the office today. 
I am a management consultant. I work just down the street at the 
foot of University Avenue. 


If my employer were to find out--he did not ask why I wanted 
the day off and T @id not volunteer. My employer has a policy of 
not inguiring into ‘the private lives of his employees. He is 
concerned about the work people do on the job. I appreciate that. 
But, if he were to read in the newspaper today or if one of the 
Spectators in-the gallery here today happens to know my employer 
and mentions to him: "I saw Michael Arkin at the Legislature today 
and he announced In®. .bie standing committee on resources 
development that he was a homosexual and he was Speaking for the 
amendment to the code. would you consider it appropriate?" would 
you want this to be the kinda of Ontario where my employer could 
Say to me tomorrow when I come back from my one day vacation, "you 
are fired because you are a homosexual"? 


tam talking to you today to urge your support for this 
amendment because I Delieve, and I hope that you believe it would 
not be right for my employer to say that, “to fire ‘me because A eects Hy 
a homosexual and for no other Peason. “Tt “do “not “consider tharere be 
a special right, I consider Zt to “be tae beste right that, as Mr. 
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Davis says, injbes, able) tor+conthibute - to) the flourishing» :cf. the 
community, that I be able to hold my own and work. I do not think 
there is any member of this committee who would argue that it is a 
Bprerieiger ionto = tounpe* ablewito. work. .Abl. the. members! mofl«this 
committee know we all need to work to Support ourselves and to 
support the community. 


I have told you who I am and I have told you why I am here. 
Onelor. the, others things. IT .woulds like °to..talkesabout, ses I. said 
Parlier, ‘2s. the questions Giysome. myths. <I, would. like:«to.discuss 
some myths which people seem to talk about a lot whenever we talk 
about amending the Human Rights Code, not that it happens all that 
often in Ontario, but whenever we talk about human rights, and 
especially when we talk about human rights for gay people. 


Before I get to the myth that we speak of when we talk about 
gay people, I would like to talk about another myth which has a 
Jong. historical antecedent., This, is the myth which is called "the 
blood A2ibeley 


{. Jame -~sure most wf uyou.know every, year around Eastern time, 
Jews celebrate the Passover. The Passover is the celebration of 
the exodus of the Jews from Egypt. It tends to be a joyous time 
for Jews, the celebration of the Passover, but for many years--not 
Peer se che est Little while, not in the last 10 or 20 years, 
but in the years before that, and that is not all that long 
ago--Jews had to deal with something that they themselves call the 
blood libel. 


The blood libel is very simple. The blood libel said that at 
the Passover, Jews did not drink wine at the table, they drank the 
Brood wrwenristianichildren. 


‘In 1981, to sit in the Legislature of Ontario and to suggest 
in any serious way that anyone would now believe that Jews drink 
the blood of Christian children every year around Easter time is 
patently absurd. No one will give that any credence. But 10 or 20 
years ago that was not so much the case, and 100 years ago in this 
province that definitely was not the case. There was a great deal 
of credence. 


ifi.wewLook- backesina pure niistory,; 612 owe look back to the 
history of the Jews in Europe and if ihwe ' ho@ke atiy thea saPassoverawe 
will see for a great many years, for scores and scores of years, 
Jews drank white wine at Passover because that was their only way 
to attempt to defeat the blood libel. They drank white wine and no 
one could say that was the blood of Christian children. 


The blood libel was a myth. It was a lie perpetrated against 
the Jews. It waS a libel which was spread as Jews came to be seen 
more and more in the everyday community. It is a myth which was 
prevalent here in Ontario when Jews came to be seen to be more 
numerous and more active in the general community. 

Homosexual women and men in this province suffer under a 
similar libel. It is the myth of child molesting. Whenever the 
discussion of homosexual rights, basic human rights for homosexual 
women and men is raised in this province, someone says, "What 
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about the children?" They do not say, "What about the blood of the 
Christian children?" They say, "What about the sexual molesting of 
children?" So I would like to talk to you today about the myth of 
sexual molesting of children. 


If we are concerned about the sexual molesting of children, 
let us talk for a minute about what we mean by sexual molesting. 
We are talking about adults, majors, people over the age of 18 who 
either rape someone under age--no one woula argue that rape is 
sexual molestation--or who expose themselves in front of children, 
or who touch the genitals of children. We would say that these are 
people who are sexually molesting children. if we are concerned 
about people who are sexually molesting children, then naturally 
we are going to try to prevent that molestation from taking place. 


Let us take a look for a moment at the experience in Ontario 
and= in other sjurysdictions’ cand. see! who-+ 19s Sthaeseraesca 
children. The first thing we see when we look at the statistics is 
that there 1s not equal treatment of girls and boys whem’ at scones 
to” sexual molestation. Overwhelmingly,” it) =is ) cir ls yiwoaeee-e 
molested. and’ not. boys. <Im fact, Statkstrces "show abaut thee o 
one. For every one boy that is molested, three girls are molested. 


SPO pin: 


Let us talk about the girls first. Who are molesting little 
girls? As you might expect, it is not women who are doing iu. The 
incidence of sexual abuse or sexually-related violence of any kind 
perpetrated by women is negligible. Their count in the statistics 
Ls “Drectrcad by “nile For sania tent] and purposes “we ‘can gust 
dismiss the consideration of women; they® Just” do nou tauem cuece 
Kinds of things. So when we are looking at the molestation of 
girls we are looking at the molestation of girls by men. 


Police statistics, court records and the records Gf “social 
Service agencies show that 96 per cent of the men who molest girls 
are heterosexual. They are married; they and their wives describe 
their marriage and their sexual relationships aS good, and more 
often than not they have children of their own. The remaining four 
per cent are, in fact, homosexual men: 


Let us look at the molestation of boys. Surprisingly, the 
Statistics are the same: 96 per cent of the molestation of boys 
occurs at the hands of heterosexual married men with children. 
Prat visee SULPPrising Statistic: TE is certainly not one you would 
expect to hear. It is not one you would expect would be borne out 
by police records, or by sociological studies, or by reports of 
children's aid societies across the province. 


If you think about that you say that it is reasonable there 
Should be more molestation of boys by heterosexual men because 


there are more heterosexual men than homosexual men in the 
Province. That is very true. 


The generally accepted figure now and for the last 10 or 20 
years of the incidence of homosexuality in our population 2sarlg 
per cent. I Said to you earlier that I am one in 800,000. I am 
lefthanded. I have blue eyes and I am e homosexual. Ten Per Sent 
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of the men in this province are homosexual but they only count for 
four per cent of the molestation of children. Heterosexual men, 


nongay men, account for 96 per cent. That is much more than their 
incidence in the population would allow. 


So I say to you, in the same way that we cannot accept the 
blood libel perpetrated against tne Jews, that the Jews drink the 
blood of Christian children, we cannot accept the blood libel that 
homosexuals, especially homosexual men, molest little boys, 
because it just does not happen. 


If you want some confirmation of these statistics, each one 
S6f you thas “in your caucus” researchers, you have a parliamentary 
wrbrany, (yowcans’ask either “the Solicitor General-or the Attorney 
General-it would be easier; it would only take one letter--and you 
Ganufing)Onuw for yourseli£ that these are the ‘statistics as borne 
out in this province. 


Besides the myth of the libel, if you will, that homosexuals 
Bbuse children) I want to°talk to you about the other side of that 
So 2h. want eto talk, to“yom aboue the protection of children. Not 
Pies Protection!) of @childrén» from. sexual abuse but, “rather, the 
protection of students in schools. That is often another issue 
which is raised when people talk about homosexual rights. 


Pevanticto.setabke toi youscabout thed-protection. of -Homosexual 
students peor gay! tittle «girls and»: gay «little. boys in public 
schools and in the high schools of Ontario, because no one on this 
committee should make the mistake of thinking that there are no 
gay students in Ontario schools. 


I went to school here in Ontario, and I was a gay student. 
Mee aliytwentictovischool: ~somewhere;ecand othe' «lO »per® cent of the 
population, the 800,000 gay women and men inwrOhtak Los went seo 
school here too. They were gay students. 


Mayor Eggleton was here not very Mmany weekS ago. He 
presented the brief of the city of Toronto. In that *brief the city 
council had included its further endorsement, almost 10 years down 
the line, of the inclusion of sexual Orientation in the Human 
Rights. Unfortunately I was not here when Mayor Eggleton presented 
his brief, but I did read it in the Globe and Mail. At least the 
headline in the Globe and Mail was, "'Don't Flaunt -It,' Eggleton's 
Advice To Gays." : 


As I understood Eggleton speaking, and if I were to draw 
parallel again with the Jews, again with the blood libel, what 
Eggleton was saying was that gays in the schools should not flaunt 
it, because of course there are gay teachers and gay principals as 
well as gay students. 


If we were to talk about Jews in the same way, we would say 
it is okay for Jews to)be Jews to hold their beliefs in their 
heads. It is okay for them to pray in their private places where 
we cannot see them, but if in a classroom a Jewish teacher 1s 
teaching a subject and a topic should arise that has to do with 
values, morality or history, should that Jewish teacher not say: 
"In my house we do things this way because I am Jewish; I keep-ja 
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kosher house," or, "I do not celebrate Christmas, I celebrate the 
Passover"? Would we say that Jewish teacher was flaunting his 
Jewishness? Would we say that? 


I would like you to “Ekink about sent parallel, because qi 
think they are just the same. When you are Saying that it is all 
right for gay people to be gay people as long as they keep iticto 
themselves and they do not flaunt it, you are forgetting the Lact 
that most people do, as you do, want to keep your sex life and 
your sexuality private. Butuan 1S qehe public institutions, it is 
employers and Jandlords who make. the ‘Question \of. sexual tye 
public one. 


When I met my employer for the first time when I had my 
nterview before I was offered the job I did not say: "How do you 
Oo. My name .is,.Michael Arkins«I» am sa homosexual. —Thatemc. noe 
ermane. Why would I discuss that with my employer? 


jw. 
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But if he were to see on my resume that I was active in a 
ay activist group; if I, were te beso foobish.«to mutbesdch #a thane 
my resume, then he could easily discriminate against me because 
my homosexuality. d, did .<noteflaunt. it.+I,did mote makessmercane 
out it. I did not discuss it when he had the interview with me. 
e brought 2b ups Heamadesse aypublicreissie: 


Tt WO cone 
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I told you that I thought support for sexualij ‘orientation in 
the code will not make a radical change in Ontario society, but it 
will be important as a statement of public policy. I have talked a 
bit about the libel that is perpetrated against gay women and men 
in the province, the method of. Sexdal pabuse) 10 Ghave tated only 
briefly about the protection of gay students and gay teachers. 


I hope to be able to answer for you some questions that you 
might have. I know you have all been very patient because you have 
heard a great many deputations here. You have read a great.cmany 
briefs. “I well understand ‘that this is not a committec that is 
used to dealing with social legislation of this Gypecd 1. teh bhatt 
everyone who has appeared before you appreciates your patience and 
the time you have taken to hear all. sides.-I am sure, that, finestite 
many weeks you have been taking deputations, questions have 
arisen. If I can I will try to answer some of them for you. 


T would like to finish up my deputation now by reminding you 
that there are many people across the province who are watching 
Very carefully what is happening here in this committee. They will 
watch very carefully when this committee reports to the House, 
when the House meets in committee of the whole, and when the 


Legislature finally votes on Bill 7 and finally votes to amend the 
Human Rights Code, 


tT understand that the clerk of this committee received 
today, I do not know the exact count, Somewhere in the vicinity of 
150 telegrams from people all across the province urging you, the 
members of this committee, to Support the inclusion of sexual 
Orientation in Bill 7 and ultimately in the Human Rights Code. 


BOs spam: 
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So I would remind you that there are people watching, and 
the people who are watching will not forget. Many of those people 
have been here before; they have been here now, and they will be 
here again if it should happen that you do not amend the code. 


ro iwart- tO" cChank. “you “Tor, your, patience. in hearing. my 
deputation, and now I would be more than happy to answer some of 
mouL Questions. 1 ,heard at. -the -Bbeginning,.of.my...remarks - some 
Srumbring “from whe government side’ ‘of the committee. and if .there 
were some questions or some objections, I would be pleased to deal 
with’ them. 


Mr. Chairman: Thank you, Mr. Arkin. 


Meompoue ppaLc tneMi co Chairman, I,,guess, 1 was. one ,of, those 
from the government Side. 


Tie Onay comment” I -have Gor to say Js that. do not like to 
be accused of being homosexual, that is all; just a comment. 


Mra waren; dir. «Sheppard, )21, was., not. accusing, .you,.of..being 
homosexual. 1 waS rather surprised when I saw that Bill 7 was in 
fact referred to this committee, because I happen to know as a 
matter of fact that there is a homosexual member of this 
committee. 


I certainly am not going to be the one to drag this member 
out of his closet. Lord knows that in the province of Ontario he 
would have had very little recourse if he were expelled from his 
caucus or he lost his job because he was a homosexual. So it 1s 
not my place to wrench open the door of anyone's closet, but I 
would not for a moment want you to come away with the mistaken 
impression that there are no homosexual members of this committee, 
and that there are no homosexual members in the Legislature--or 
Pac thot matter, that there are no homosexual members of the 
cabinet. 


pornet -Lrorget: that there. are 800,000 gay women and men in 
this province, and these gay women and men are everywhere. 


Mr. Chairman: Mr. Riddell, you had a question? 


Wreeetiadel i: Yes, I .snould like ;to return co.-your Own 
personal example. If your employer was to learn that you came aown 
to this committee and proclaimed that you were a homosexual and 
active in the gay community and what not, he may well fire you; 
would he fire you? In your own honest opinion, if he learned that 
you were down making this kind of a presentation, are you apt to 
walk into the office tomorrow to be greeted by him saying, "I am 
sorry, but I no longer want you in my employ"? 


Meo nr ein: Mi. 1 -RGdeLL,.- at. -.is hara@ for me to answer 
that, because I do not know. 

I am sure that some of you remember that I. have. been. here 
before this committee before. I was hare on the first ~night. of 
hearings, helping to present the Drier of coe Coalition for Gay 
Rights in Ontario, and at 70° *o*clock “that -evening, J stepped 
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outside with the member for Scarborough — West, and we were 
interviewed by the reporter from City TV, and that report went out 
live that evening. It was a report on the committee receiving the 
bill and I Go not know who watched that. My employer may well have 
watched that. He may know that I am a homosexual. I do not know 
what he is, we have never discussed it, and he has never asked me, 


Until. the crunch. comes 1: dO DOU stow ws acan point out to 
you the example of John Damien. I am sure you have heard his name 
before. He waS a racing steward for the Ontario Racing Commission. 
For those of you who do not know, a steward is a Juage; he is the 
person who says which is the horse that won and which is the horse 
Liat bose. 


John Damien had spent his whole life working at the track, 
working for the racing commission. He was rated by the commission 
as one of the best Stewards in North America. However, when the 
chief of the commission found out that he was a homosexual, he was 
fired, and he’ was .fired “for that. reason. If you Took “in the Glone 
and Mail, you will see the quote, "So-and-so"--I have forgotten 
his name--"head of the commission, says John Damien was fired 
because he waS a homosexual and we didn't want him around." 


So if the question you are asking me is, "Is there such a 
thing really as discrimination; do employers realiy care whether 
OF..not you are homosexual?” the answer is undoubtedly yes. You 
will have the pleasure in a few minutes of meeting some women who 
have come down from Thunder Bay, and they, Will be able.to (tela evo 
their own stories about discrimination in fact. 


Mr. Riddell: I am sure we can quote examples-- 
Mr. Arkin: North Bay, excuse me. 


Mr. Riddell: I am sure we can quote examples for any 
point we want to put across, and I have raised this matter before, 
that I would think that a majority of the homosexuals would be in 
the same position that you are--that their employer looks at their 
work, and does not look at what their Particular lifestyle is. And 
you will come back and you, will » say, ."Yes,..buts if. there oe 
discrimination against even one homosexual, that's too much." 


But we can leave the sexual Orientation and probably go on 
to many other examples where there jis discrimination, and guote 
examples which do take place, granted, but not most of the time. 


Bry thine Mr Riddeliy we “Are dealing with a difficult 
area always when we are talking about discrimination. How does a 
woman prove that she has been discriminated against when she 
applies for a Job. and sheds fully qualified, but a man is hired 
and not her? How does she prove this is the problem? 


You will hear from the human rights commission itself when 
you meet with its members next week, how does anyone prove 
discrimination? It iS very difficult. an employer knows the real 
reason, and only the employer knows; and only -the employer knows 
whether in fact the two people were equal, and whether he or she, 
the employer, wanted a man Or wanted a woman. No one can ceri. 
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: It is harder to prove discrimination on the basis of sexual 
orientation, because in the same way that perhaps you did not know 


that one of the members of 
people cannot tell who is a 
hard to prove discrimination. 


But you take the case 
work, or you ‘take’ the case 


this committee is a homosexual, most 
homosexual and who is not; and it is 


of someone who has on his resumé his 
of a lesbian who has custody of her 


children, and it is hard for those people to fight for their jobs. 


he nape to. “be: in ai *very= fortunate posifionss) P' have’ “two 
University degrees: I have a professional job; I happen to be in 
computer science where there is a great demand. In my field I do 
mot think sepeople would. care.1f you jhang from,» chandeliers “in the 
neighbourhood bar, because they want computer-science people. 


Teutiwouehealtyy believe, that.,the,.vast-..majoritys, ofy the 
employers in. Ontario could not care less about the sexual 
orientation of their employees, then you should have no difficulty 
in supporting your colleague's amendment to include sexual 
orientation. To your view it might be redundant, but to the view 
of most of the 800,000 gay women and men in this province, it is 
very important. 


Mr. Riddell: Well, you are assuming that you are 
speaking on behalf of 800,000 people. If I was to be able to sit 
down and talk with every one of them, I bet you it would be a very 
small portion of that number who would tell me that they have been 
discriminated against because of their sexual orientation, whether 
it was in employment or accommodation or what it was. 


You are assuming you are speaking on behalf of these 
870,000, but maybe 800,000 of those are quite happy with the way 
things have been in their life. How do we know? 


Mr. Arkin: Well, we are talking about two things here. 
Let us talk about. the question of-- 


Mr, pooF.. gohnston:,.-rhere -is, the question of race as 
Mett. aor handicap or-- 


Mr, AYkin: Pardon? 


ME Ree ee Jonnstons “Wwauhdnit that apply to race. or 
handicap as well? 


Mr. Arkin: Well, yes. 
Mr. R. F. Johnston: Yet they are in the code. 


Mr. Riddell: We have heard presentations to that effect 
too, that--are we making a bigger problem than the one that really 
exists? Are we blowing this thing out of proportion? 

Mr. Arkin: Let us talk about the two issues. One is the 
question of representation, aa one te = the, incidence. -ce 
Giscrimination in any community. 


Pe nT ee en 
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Let us talk about representation first. Let me ask you, how 
many constituents are there in your riding? : 


Mr. Riddell: Fifty-eight. thousand. 


Mr. AtKins -Fifty-eioqnte thousand? (.Okay &. «l seShad aio eeaee 
you how many people voted for you on March 19. 


Mri 2k? FULUORRStOn: “AgmoOSt all of -them: 
Mr. Riddelix.- ALL of “them, 


Mr. Arkin: Okay. Well, perhapS you are an unfortunate 
example for my point, but good for your cause and your party. 


We all saw the results of the recent by-election in Spadina 
and we saw the very narrow margin by which Mr. Renwick's and Mr. 
Johnston's new colleague from the federal caucus won that seat. 


we accept without question that when that new member for 
Spadina, Mr. Heap, speaks in the House of Commons, he will speak 
for Spadina riding, and even if he only had a majority of whatever 
it was, 307--whatever it was--no one is going to questicnSthat ine 
is the representative of Spadina, in the same way that I have seen 
htewritkten im the press :that amore people voted against the current 
government than voted for it. However, no one questions that this 
government is the government of Ontario and that when the 
government speaks, it speaks for Ontario and that when the Premier 
goeS to Ottawa, he speaks for Ontario. Not everyone voted! for his 
and not everyone agrees with the politics of Mra" Davie’ or cHewnie 
party; however, he is the representative. 


2330 ORM. 


The gentleman who spoke before me talked about that. .He 
sata, “Ihave met ots ofwomen who-ara not members of feminist 
groups." Even the party that has a majority in the House--not 
everyone iS a member of the Progressive Conservative Parc Vet 7 ilcrow 
yOu abe working en-rt, but not everyone iS a member--not everyone 
comes out to your constituency meetings, or is a member of your 
party or contributes funds. However, no one is going to question 
that Mr. Sheppard represents his PAGiIng. 


_ That is the way it is done. Not EeVEryOne! JS active, .an 
partisan politics. Not everyone is active in the women's movement, 
ana not everyone is active in the National Black Coalition or the 


Sous! Jewish Congress or the Coalition fOr | “Gay -Riente.) in 
ntarvog 


In any community, whether it be the political partisan 
community, the black or the Jewish community or the gay community 
in Ontario; theresare people who speak on behalf of those people. 
They speek on behalf of the gay women and men in the province who 
are afraid of losing their Chiidrenysasor afreaidiccn being evicted 
Or afraid of losing their jobs, 


If YOu, Need) our ibrieh ss ci you have listened to some of the 
deputations of other people, if vou look -at the jstory.iet ons 
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Damien, you know without question that there are many people in 
this province who have been discriminated against actively because 
of their sexual orientation. There iS no question about it. 


If you were to spend your next three lifetimes interviewing 
all the 800,000 gay women and men in this province, you would find 
that most of them have not been discriminated against. Why is 
that? Is it because they knew they dare not say anything because 
otherwise they would be discriminated against? 


if 4you-"do - into Mississauga) and «talk» to most. womenwthere, 
will they tell you they have been discriminated against in looking 
for a job? Probably not. But how many of those women have looked 
for a job? Of the women who do actively seek jobs which have equal 
may and equal benefits and equal responsibility with those jobs 
given to men, how many of those women will tell you they have been 
discriminated against? 


Mewerridquell: I Just had one,..other question.,: You,’ know 
what the separate school board stand has been up to the present 
ime, sroat..taer hire jon the (basis of, their own.beliefs and their 
own moral behaviour and things like that. They made that amply 
Plear to ust Now, if Sexual orientation is included in the ball, 
that means that the separate school boards can no longer follow 
the doctrine which they sincerely believe in; this is their 
religious belief. 


To give you people the rights which you want imuthes baling 
suppose is taking the rights away from the separate school boards 
who are hiring teachers. How do you reconcile that? How do I go to 
a separate school board and make a speech to them and say, "Yes, I 
was one of those who strongly supported the inclusion of sexual 
orientation in the bill"? My God, I think they would run me out on 
a rail, wouldn't they? They would likely say, "You have taken my 
rights ‘away." 


Mr. “Arkin: You ate using. an interesting metaphor that 
somehow rights are being balanced; to say that everyone in the 
province is equal in basic rights, is;.equal in dignity, somehow 
makes some people less equal than others. 


If there were a separate school board mn) VOUr “rard1 Nese 
Mr. Riddell: Which there is. 


Mr. Arkin: Of course there is. But if there were one 
which hela aS its honest and true belief that black people were 
unqualified to be teachers, would you say to them, ." Bi cthissbsack 
person is the most qualified person, you must “hire “that~ person; 
you may not discriminate against that person"? Would you have 
trouble defending that? 


Mrs JRedeell: It ts Kind, of a ridiculous example because 
I am sure there are lots of black people who are Catholic. Why 
would they go against their own people? 


Mr. Arkin: Far be it from me to try to reconcile the 
complex within Christianity. The gentleman who spoke before me 


aem™ fu dbs A 


28 


mentioned Ireland. I.think that is a case in point. They are not 
Christians who are fighting one another. 


I am‘not trying to say that there is a school board in your 
riding which holas that view, but if there were, if that was their 
honest belief, because that is what you are talking ) ab6uty” thet 
they honestly hold that beéelie£, that is their value, would you be 
able «to tell. them that “they ‘cannot’ diseriminate “against bisek 
people? That is the question: 


Mr. Riddell: But the truth of the matter is that they do 
hold this belief about sexual orientation. 


Mr. Arkin: There are many: people in Ontario who ronestly 
and truly hold the belief that black people are inferior. That is 
a> belief which is held by “people. Are YOu prepared (to, (tells then 
that they may not discriminate? Or are you prepared CO Say pit yyvou 
honestly hate someone and are honestly prejudiced, you may 
continue in that honest hatred? 


Mig. JRUGGGAH 214) JS8s" ero re uSing apples and Oranges. A 
black person is a black person because he had no Other choice, 
CIGhTt 2 


Me"... Akins. Yes. 


Mie Riddell: i use the ‘words, "natured and. -"unnatur ala! 
and of course you will shoot me down on that. You” With, Sayaethat 
homosexuals gare natural’ But? Tr ae noe think you can make a 
comparison. I do not think you can honestly make that comparison 
between black people and sexual orientation. 


Mr. Arkin: Why not? You are telling me that any argument 
you make is valid and natural, ana any argument I make is invalid 
and unnatural. 


Pieter COS RS “Nore Ck ane, nets ota oe just saying that the 
separate school boards have a certain religious belief and they 
are prepared to put up an argument that heterosexuality is the 


normal, say, code of behaviour, the normal lifestyle, whereas 
homosexuality is not. 


What you are asking me to do is to recognize the fact that 
homosexuality is a normal code of behaviour; you have to accept 
Be, VOU have to .hive = LOCACh Eric. |e) Sap Saying that to give 
homosexuals their LIgives. 25 automatically taking the right away 
from the separate school board that they can no longer hire on the 
standard that they have been uSing for years and Year. 


Mr. Arkin: But you have already taken the rights away 
from separate school boards. yYou have told them that they can 
discriminate on the basis of sexual orientation. 


thes Popeschas recently said that the place for women is 
basically in the home, and that it is best for women to be in the 
home. Now, if the separate school board decides to Hake « Tragic 
interpretation of that ana Say Mite isietheyr honestly felt belief 
that women should not be working, and they*<will Gnot encourage 
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women by hiring them, would you allow that to be? We are talking 
about the validity of people who say, "I do not have to follow the 
Human Rights Code because I honestly believe in my prejudice." 


Mr. Riddell: Well, whether you can call that a 
pre judice-<iah widienot carry) on;yMr,. Chairman. 


Mr. Chairman: Any questions? 


Meas pees, Jt ewOulG. like fo. -respond. to, thate »That ,issue 
in and of itself is probably not relevant because the separate 
echooly, at spresent, can. .discriminate against. prohibited areas of 
discrimination. 


Hor. exemple, you, cannot. be hired .as a teacher ..1n «the 
Separate school board if you are divorced. That is a ruling that 
Pas beer wupneld, by.” the, Supreme Court, .et.cetera, et. cetera...S0, 
whether you agree or not, there is court precedence for that kind 
of an exemption. 


Woe reooeclic. Rigut es buremeat. would not. be .tt ..thas, was 
included in the bill. 


Mo, Copps:.:NoO, no; .it would be, 


Mr. Riddell: No, because this takes primacy over 
anything else. 


Mae Cha ltihenes, Wie Riddell... you: -two, Wwidicphave jw. d: atyeSlbey 
ample opportunity to debate this. 


Mr. Arkin:.I have just.-one more.comment to Mr. Riddell. 
In Quebec, the charter of human rights, and freedoms, was amended in 
iS7/7; and the Catholic schools still function as they always have; 
there just has not been a problem. The Catholicruwsohools:-adid unet 
say, "Our rights have been taken away." There has been no clamour, 
no ground swell of protest. It works. 


Mr. Riddell: Has it changed their hiring practices, 
though? " 
Mees Thrkin: -1r\ do. not. know, but no..one, has complained 


about it. The Catholic schools have not complained about it. 


Mr. Chairman: Ms. Copps, you had a question? 


3:40 p.m. 


Ms. Copps: I asked this question of someone else last 
week. It iS in the number of openly homosexual people in Ontario. 
How many would you estimate are openly homosexual? 


Me. co heein: tin eaepGense. it .is.the..same .as asking me how 
many people are openly partisan or openly political. I know people 
from all parties and some are more political than others. I really 
have no way of judging that. It depends on your definition,.ef 
"openly homosexual." 
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Jack's’) point Mot Tao 

Ms? “Gcpps eS" “TuecsS 7 Pas getting at : : 
the eearreien Gor Gay Rights #in Ontario represents “ant Chat “ing 
of thing. The estimate wasS made last week that they represented 
somewhere in the neighbourhood of 10,000 active homosexuals in the 


province. 


Mr. Arkin: I should thinks, PRG KALY 7 that is an 
underestimation when you consider that when the baths were raidec 
in February, there were 3,000 people at that protest march which 
was called on the spur of the moment and which took place in only 
one city. 


Ms. Copps: The “reason @) asked the vovescicn is because in 
terms of actually having public examples of discrimination mewhich 
Jack was concerned with “1n*° terms of rationale for; inclusion, wie 
would seem quite difficult to establish numbers of precedents in 
view Of the fact we” have (so- many people "who vate Inet soper ee: 
homosexual or who are hidden away and are afraid--as you ‘say, sa 
member of this committee or many members of the Legislature--who 
cannot openly express the fact that they are homosexual. Therefore 
itis “hard for you to develop a body ‘of® evidence mwhent co mere 
dealing with, actually, a very small percentage of the community 
tne. actually exists. 


Mr. Arkin: Mr. Riddell could well have | asked =e. tre 
question, how can Jews show that they are discriminated against? 
For unless someone is wearing a skull cap or perhaps comes in 
Wearing <a. Stan of #Davidy pinned to usnis jacket, how willt the 
employer know whether he is Jewish, Christian or’ Moslem or 
anything else? 


the whole question of discrimination Is very hard. to prove. 
The human rights commission itself has had a lot of problems. 


Ms. Copps: When did you become aware of your own sexual 
preference? 


Dt. eR i oP ead Seo Very interesting question because it 
really ties in with what I talked before, about the protection of 
gay students in the school. Ever since I can remember, since I was 
very .young, 1 can remember having, theveence, af wvau Wide 9 Giat 
something was not quite right. I did not feel that I belonged with 
the majority view, as perhaps Mr. Riddell would Due Pes 


But even when I was in my first Year “OL .Universttyses Gawas 
Still something’ thats 7 “deniedy “rt was snot until my second year of 
university that I came out, that I acknowledged to myself that I 
waS a homosexual. For me, that was a very liberating experience 
and it felt very good. For the first time ever in my life,—I felt 
like a whole person instead of someone who was fragmented. 


. 4 As far as I am concerned, the real sexual abuse of children 
is the sexual abuse of gay children in the schools who are taught 


that what they are and who they are is bad and is wrong, and they 
Should not be that way. 


To answer your question, there are two parts. I always knew 
that something was Up; "DUEISER was mot 7ureid Won kwaeeeeen adult: cin 
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university that I understood what that was, that I understood I 
was a homosexual. 


Ms. Copps: When you were an adolescent-- 


Mie) Ven snore.) Me.’ Chaivman, could’ I interject? «I do ‘not 
like to interrupt my colleague, but we do have other witnesses. I 
wonder if there is anything more in so far as our consideration of 
Matters relevant to this particular piece of legislation. I do not 
think that the points we are purSuing now are in fact relevant. 


Mew COppsig.D aiusbetwantegto> askoscone more. question. 1 :The 
reason I feel it is relevant because another question that has 
been raised has been whether or not an adolescent can be somehow 
seduced or attracted to homosexuality through a teacher or a peer. 


When you were an adolescent, what kind of support systems 
did you have? 


Mr Grae? SeWhen “LU wastaanh, adolescent,:: I was*. not a -gay 
adolescent; I was a suppressed homosexual adolescent. I did not 
know about ‘that. I was not in touch with who I really am. 


But if members of this committee are concerned somehow about 
phevecorpuptiion /sthewmtainting fof *children ‘by “their. contact’ “with 
homosexuals, I would ask those members to look at the paradox that 
they |. poseis! Oninithesssone’ hand*\we know) there is‘ great societal 
pressure against homosexuals, even though that is changing. You 
have had many church bodies come before you to speak in support of 
the amendment, but in the general case, there is a lot of pressure 
against homosexuality, there is a lot of pressure pushing people 
into the closet. It is portrayed in the media and often in the 
schools as something that is very bad. 


So you have something that is very bad and people are always 
talking about it and yet you have the belief that if someone comes 
in contact with it they are going to find it is so fantastic and 
so wonderful that instantly they will be converted, and all this 
reasoning and all this teaching goes out the window. So you have 
to make up your minds that either it is something really bad or it 
is something that is really good and you are trying toy keep the 
kids away from it. I do not think you can have both positions. 


Mr. Renwick:. Mr. Chairman, I do not want = to have the 
committee tarry on the question because we have gone into many of 
the aspects of it, so I am going to frame my comment aS a request 
to Mr. Arkin. 


First of all, ig appreciate the eloquence of your 
presentation to the committee on the guestion. I have two matters 
that I would appreciate if, at your leisure, you woula consider 
and perhaps write to me. If Suitable, then I could share it with 
my colleagues on the committee. 


The first question which I understand is of real concern to 
my colleagues on the committee is that by including sexual 
orientation as a prohibited ground in the code the committee, and 
ultimately the Legislature, will be taken to have condoned the 
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lifestyles of homesexuabity geagthink) ipa spears to say, and it is 
not because the minister stated it, but the minister stated in 
answer to a specific queStion) that the reason Lt is not included 
is that in the judgement of the cabinet it is the lifestyle which 
is not acceptable. 


L<am note speaking: inesational terms; iam speaking of a very 
realwu.concern ot “theat incluszon - -in the scoder which vans it is 
included, willbe ca. questaon? of protecting every person iain the 
province against discrimination EOE irrelevant reasons in 
accommodation, housSing,. and “sq7 on. So I would appreciate it bE you 
would, at your leisure, address that specific question, because I 
think it is a very general concern. 


The second one is, Simply. -because? 2n:* the? +.course tl tes 
discussion I was expressing my views on it, if you would.read the 
Hansard of this committee on the morning of September 10, and I 
believe on the morning of September 15, I in my own way was trying 
to. sort, out..a basic concern J have in relation  tocsthe eccooces 
system or, as I expressed it ‘then, trust relationships, sbetween 
adult and children or young people. 


EL WWwas. it. che Course "OL, .L1bSt. On valine some presentation of 
the Toronto Board of Education. Then it was in connection with the 
presentation of the Metropolitan Toronto Separate School Board. 
Then J. followed: along “at thee -times whensethe Right to Privacy 
Committee appeared the same morning. I was not engaged in 
questioning the value judgements of the various Organizations mas 
was trying in my own mind to develop my own thinking about the 
question. 


At the culmination of it, from my point of view, I expressed 
the concern I have and the reservation I have about the cultured 
mores of the society with respect to that relationship in the 
educational system, or in the parole System, "Or" In the 'ch¥Fdrenits 
aid society. I would appreciate it if you would take the time to 
read those particular exchanges in which I again emphasize I was 
not arguing with the people who were presenting-their viewsiA pf was 
trying to clarify my own concern. 


itt you dachayeean Opportunity to consider that and write to 
me, with your permission I would then shares ptiwith: my colleagues 
because I think they are two very fundamental concerns to this 
committee that are going to have to be addressed if we are’ going 
to be able to have an intelligent discussion on a clause-by-clause 
basis when we come to that particular provision of the code. 


I would appreciate it if you would do that, 


Mr. Chairman: Thank you very much, Mr. Arkin, EOE 
appearang before us. 


Sob. clk 


Mr. Riddell: Mr. Chatrman, —Iasthinkts 1 aishou ke maybe rise 
Oh a point of correction, or whatever you might want®°to call it. 
My colleague chose to use me aS a personal example of one who 
could not teach in a Catholic school by reason of the fact of 
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Marital status. I would just like to say that I could not teach in 
a Catholic school because I am not a Catholic, but when it comes 
to marital status I think we are in the same boat. The only 
Gifference is that in the Protestant faith a legal separation is 
known aS a divorce. In the Catholic faith a legal separation is 
now known aS an annulment. Other than that there is very little 
difference. 


Mr. Renwick: I am glad you clarified that for us. 
Mr. Brandt: I am getting enlightened all over the place. 


Mr yt ichaircman:n) CatessaLazanov: is ° next. while ‘the * brief “is 
beangs cat culated,* Iywwill have ..to. leave ‘at. about "'4:15.--We are 
obviously not going to be adjourned at that time. 


Next Tuesday we are having some difficulty with the 
eenecdulings Gries clerk swill@haves-to notify ‘all the members’ ror) the 
committee as to the schedule for Tuesday. If it is not possible 
for the Quebec human rights people to come in the morning then we 
meyetry.to meet at 12:30. or one o'clock, or some such time, and 
have them both in the afternoon. 


So ishoulld ‘say that! there is: a\ possibility that wer may ‘not 
be meeting at 10 o'clock in the morning. We are trying to arrange 
that, but those seem to be the two options for Tuesday. If we do 
not know at the conclusion of. today's session, the clerk will 
notify everybody about next Tuesday. 


Meow Coppss: Mr-. Ghatiman,) W wouldalso (Pike “to* puts ong the 
record 1 certainly did not mean to hurt my colleague in any way 
and I apologize publicly. 


Mr. Chairman: I can see that he is hurt. 
Ms. Copps: I am Sorry. 
Mr. Riddell: Apology is accepted. 


Mr. Brandt: I will remember that when it is a member of 
the opposite party. 


Ms. Lazarov: The first speaker, Mr. Palmer, had _ said 
something. He said the little guy has given «up. That Is not true 
because I am a little guy and I came here today because I believe 
that you will listen to me. That is why I came. I believe that you 
will put some value on what I have to say. I ask you to bear with 
me because I am absolutely terrified of being here. 


Mr. Havrot: Just relax. 
Ms. Lazarov: That is easy for you to say. 
Mr. Havrot: We have not beaten anybody up yet. 


Ms, Lazvarov: I srealize, Mr.. Chairman, that you have been 
getting letters, cards and telegrams urging you to include sexual 
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orientation. I was given 26 more on my way here from North Bay. 
You will be happy to know that my brief is brief. 


MrieRiddebi,\ before plgibegqing it: wanted. co tell you that 
everything that the second speaker said was very definitely true 
about discrimination. I see the Toronto gay people, the homosexual 
people, as being very lucky because they can overlook so much 
because they have got so much. They have bars. They have meeting 
places. They have churches. They have places where they are 
welcome, but in small communities we have nothing at all. 


In North Bay, just looking for a place. to meet--every single 
church but one closed the door in our faces. Worst of all, we have 
the worst (‘types of «diserimination. Paethinkivwe aerer in fact pr the 
only minority in ther» world that. is) discriminated against by our 
own families. Very often, if we are to tell our families that: we 
are homosexuals,) they refuse to: speak to uS. Oniiwonge, Shiwes are 
very young they put us in psychiatric hospitals or just abandonsuce 


Mr... Riddell: But legislation: will not ‘Ghangesthat. 


MS. Lazarov: Yes, it will. Because ifs your take ties tance 
Step, 1f you change the laws and give us some kind of protection, 
then ,you. will see ajlot .of different people doing: «atelot.q@ore kin 
educating the general public. My -family is parte fotethe general 
public and they will listen. 


If people like you who are so well known and so respected 
bake they time “0 sey publicly that we. are Okay, that we deserve 
protection from discrimination, my family will listen, where they 
mightivenor disteny. tovumye Briendsemand myself. = Butiestheyauwade 
definitely listen to people like you. Anyway I won't say anything 
more, I will begin with my-- 


Mrs -Ridgeli: oh sachoose (ho call that education rather than 
legislation. 


Ms. Lazarov: i think we need legislation; we need 
protection and we need it spelled cut VELY Clear ty. 


I have brought with me two examples of discrimination that I 
have personally met with. Believe me, these are only two of many I 
personally have been involved with. 


I am not sure I mentioned it or not; my name is Cate Lazarov 
and I am from North Bay. I come here for three reasons. First and 
most importantly, to urge you to include Sexual orientation in the 
Human Rechts: «Cedex Secondly, Lo pwanttaseo inform you that 
discrimination against homosexuals is not Lestricted ito barge 
cities such as Toronto. It is a common occurrence in places like 
North Bay and its Surrounding small towns. 


For example, on August 8, I9G1, serone homosexuals--myself 
included--were barred from the North Bay Ramada Inn for the crime 
of gancing together. We received a response to our written letter 
of© complaint from the manager of the hotel. It does not make 
sense. He said we were not barred because we were homosexuals, but 
because our dancing together was likely to cause a disturbance. 
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Why should homosexuals dancing together cause a disturbance? 
If homosexuals were to be disturbed by heterosexuals dancing 
together, would the heterosexuals be barred? I think we all know 
the answer to that one. 


; A second example of small-town prejudice occurred earlier 
fiise ~yecr. 6 Was a staff member..of.-Telecare, .which, is+.an 
international voluntary Christian agency, the purpose of which, as 
Mac. tOld tO.me jin my. Telecare training, .is:to provide-.a listening, 
Caring ear to those who need to talk and also to act as a referral 
agency to other agencies in town. One of the agencies on the 
Telecare referral list is the Caring Homosexual Association of 
North Bay. 


The trouble began on March 13, 1981, when a male homosexual 
Called and was put off by one of my fellow workers. In my opinion, 
me was etreeted in a less than,caring way... In. her .report,. the 
worker wrote that the subject of homosexuality was "not her bag." 
Bema, Teper, .OUL. director wrote, “Glad you, .wére here to, receive 
Pais: Cal... 


While I was disturbed by the way this man was treated and 
the way in which this treatment was supported by our director, I 
jonored it, with .the. exception of writing.my..own. comment on the 
Peport, "1 wonder if the caller was glad’ you were here to receive 
Pais calls 


Coe Pees ele), ethic. Same worker Ceceived” a Call trom a 
homosexual male from Ottawa, who was in town because his mother 
Rad had a stroke. Afraid that his mother would die and wanting to 
be free to say anything and not have to guard his words, he felt 
the need to talk to other homosexual persons. He asked the 
Telecare worker if Telecare had a gay worker. He also asked her to 
refer him to a gay organization if any existed in North Bay. The 
worker told him it was none of his business whether Telecare had a 
Gay worker or not and refused to refer him to the gay “oreup thar 
was on her referral list. 


I tried two courses of friendly action before submitting a 
letter of complaint to the Telecare board of directors. Both 
attempts were ignored. At no time was my complaint ever dealt with. 


While I knew the Telecare board of directors would not like 
ay. complaint,’ 1 "was. Nor prepared for their. -reaetron. -«L,., was 
abruptly dismissed from my services to Telecare. While they said 
they had no complaint with my work, I was fired because I was 
"personally and emotionally immature." To top off this outrage, Il 
was threatened with legal action should I pursue my complaint. 


If the Telecare board of directors supported this worker's 
personal prejudice towards homosexuals, why not someone else's 
prejudice towards blacks, alcoholics, single mothers or anyone 
else who would call? 


4 malls 


With my brief I am including a copy of the exchange of 
communications between Telecare and myself, Telecare and Ramada 
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Inn. These two examples clearly indicate the feeling of society 
towards homosexuals. I firmly believe that this attitude would 
change if you took the first step and included homosexuals in the 


Human Rights Code. 


Finaliy,- I'm eat’ my = thied veason =foOreseing Were today. I 
would like you to explain something to me. I live in a community 
where homosexuals are very definitely visible. We are barred from 
the Ramada Inn for dancing together; we are beaten up on dark 
streets; we are callea "fagqots" and “cikes* by people cin cane 
passing by; we are fired for being gay; people who think they can 
see uS do crude imitations of us, like the weak wrist; we are 
denied housing for being gay, et cetera, et cetera. It goes on. 


In short, when it comes to being discriminated against’ I “am 
Clearly avery “Visible target; Yet when.) ask sor  poorec 1am 
against discrimination I am called an invisible minority and 
den 
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ied protection. 

I beg you to tell me: At what point do I become invisible? 
What happens between the street where I live and the room where 
laws are made? I don't understand. 


I also would answer any questions that any of you would have. 


Mr. Chairman: Thank you very much, Are there any 
questions anyone has? If not, thank you very much, 





Ms. Copps: I have just one. How long did you work for 
Telecare? 


MS. Lazarov: About six months. 


Ms. Copps: Were you there as a volunteer or as a paid 
employee? . 


Ms. Lazarov: I was there as a volunteér;, and If tdey enad 


Known I was a homosexual they; would, “of course, (inaudible) hired 
me. 


Ms. Copps: How did they threaten you with legal action? 


Ms. Lazarov: In writing. It's in the Very lastigpade. (as 
(inaudible). 


Ms. Copps: Okay. I see it there. 


. Ms, Lazarov: At no point did they ever “tatk™ tos me. “rrrs 
1S a Christian, loving, Caring organization which tola@ us in our 
training to leave our personal prejudices behind. Here was the 
board of directors made up of priests, ministers, Very 


well-respected people, Supporting the actions eye a Very 
agiscriminating person. 


There are several On-théir board who are like ‘that thts 


man--I have met with him Since, and he was Just “horrified sat rte 
way he was treated. ; 


Sh 


Ms. Copps: Thank you. 


Mr. Sheppard: I think you made a comment or two there 
when you first started to speak in regard to your parents. Do your 
parents know you are a homosexual now? 


Ms ..cLazarov: :My own~parents?» Yes. 


Me meneppard: sYou. said “that. if. this. law..wene». passed» they 
would accept you. Is this what you-- 


Ms. Lazarov: My own parents and family accept me now. 
foey, aresaiom comfortable; with at;) theys-are.ashamed\)of it. ‘They 
Will not tell their neighbours or any relatives, because it is not 
socially acceptable. 


If I were given some kind of protection in writing and the 
educating began--it would all happen,. and I know that. very 
@learly--they would very. definitely feel better. about. at. 1 am 
also the founder of the Caring Homosexual Association (inaudible) 
in North Bay. The reason I got involved was that I. got. tired of 
seeing young kids 14 and up turning to drugs, turning to alcohol, 
turning to suicide because those were the only choices they had 
just to be able to exist. 


Mr. Sheppard: Could I ask you one more question? A while 
ago you Said there were eight. What about the other seven people? 
How do their parents receive them? Much the same? 


Meus Lazarov: There .are. only three. -of: the, eight ,whose 
families even know that they are homosexuals--to their knowledge. 


Mr. Sheppard: TO their knowledge. The other five 
parents-- 


Ms. Lazarov: The other five are very--the word the gay 
people have is "discreet," which means very afraid, very much 
afraid. But when they saw that things were getting ougly, uthat.ait 
looked as if we were going to be barred, they got up and danced 
also just to show support: "I am one Of “VOU. "TO me, Char Wasmic 
very large step. They were very afraid and they did it. 


Mr .arsheppand:i dn -your /briefiyou said thattatefyou had any 
literature or Mail it should be sent to the Ramada Inn. DO you 
send it there? 


Ms. Lazarov: I have a copy with my brief df. ta wierver 
that I did send them. I told them I was going to be speaking here 
today and that I would very definitely mention their name and 
their treatment of us. 


I really wish you would take the time to read the reply, 
because it's out-and-out silly. You couldn't possibly read it and 
think it made sense. We were very definitely discriminated against 
because we were homosexuals. You know, and we all know here, that 
BEEP i owerestol gostosthem and say, "TI am very upset as a homosexual 
person that all these heterosexuals are dancing," those 
heterosexuals would not be asked to leave. We were. 
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I might also point out that four out of the eight were not 
drinking at ali. The other four had only had one or two, because 
we had just gotten there. So we weren't-- 


Mr... Sheppard: ‘they wereynot on e€rugs*or™any thing, 


MS." bazarov: "No, I. GOmet “take ‘drugs; 1” don. Clscdr ree 
don't smoke. I'm as old-fashioned and square as you are ever going 
to find, and my (inaudible) is the same and several of the others 
are, too. That's obviously the choice of people we have as friends. 


+ 


Mr. Sheppard: Okay.;Thanks, Mr. Chairman, 


MS. Fournver's = T wonder =1f° PF “Could “ask hes elerk wiet eee 
should do with these things that we have gotten Signed? We have 
some cards. We have sent some already to Mr. Harris's office. 


They say: "I believe that lesbians and gay men ought to have 
the same protection against discrimination as is provided to their 
fellow citizens and to members of other minority groups. I Support 
the specific inclusion of sexual orientation in the Ontario Human 
Rights Code as a ground on which discrimination is prohibited by 
the code." We also have letters that say a similar thing. These 
all come from Mr. Harris's constituency because that's where we 
live. 


I would just like to point out to Mr? Harris that we didn't 
seek these out, even though they are all form letters and this and 
that. These are all people who Said, > "Wirat can -T ac (inaudible): 
Sign a letter or what?" I think if we actually had an active drive 
for people who would support us we would have quite a few, and not 
just homosexual people but many heterosexual people who simply 
pelieve win Human rreht] ian che (inaudible). So what do we do with 
these? 


Mr. Chairman: EY You" Pwaeh COo Sscdivece them to the 
committee you can leave them here. Tf any are addressed to me 
personally as Mike Harris, MPP, then I accept them personally. If 
they are addressed to me as chairman of the resources development 
committee I turn them over to the clerk and they are entered on 
the record as having been received. 


Now, I don't-- 


Me. Prournier? TT” cee, Well, we “have already given you 
some personal ones as our MPP, and we have some 26 here, 


Mr. Chairman: Leave then here with, the ~ceterk= «and they 


pa be put on the record as having been received. Thank you very 
much, 


Archibald Jamieson. 


The Acting Chairman (Mr. Lane): Good @LLernoon, - cir en 


think everyone has a Copy Of “your “brief now. woud you like to 
proceed? 


Mr. Jamieson: My name is Archie Jamieson, and I would 


a3 


like to tell you one or two little things about my background, 


because they are relevant to the points I would like to raise this 
afternoon. 


I came to Canada in 1952 and have been a resident of Ontario 
Seance. that. time. I came from Scotland, as you can probably tell 
fron, Myaaccentyor lh. was ian metallergist..<in’ industry and’ later .a 
manager in the foundry industry, an industry employing about 100 
people. nucle o;.. Iatdgave. upsdon,cindustry, and became, a: teacher “at 


Niagara College of Applied Arts and Technology, and I have been 
teaching since then. 


Because of my background in management and industry I teach 
in the division of applied management. It's because of this that I 
have. this interest. in the changes that are taking place in the 
legislation. 


4;10.p.™. 


Dolce toe: of inet | speakerogh. accept, the,fact- of sbife) that 
legislation is going to continue to change and probably enlarge 
Lo theaciimes,2Nen.See eaaistitfiening) up efi the: safety Legisiation 
with the Occupational Health and Safety Act, and we see the 
likelihood that the Ontario Human Rights Code will be beefed up as 
well. 


La Woul Cee bike tourread, tedgoucsfinom, .myocbmie i! which Wis, not 
terribly lengthy, and to make some comments as well , tdi skhink. thee 
after you write a thing like this down you realize that there are 
some things you have missed out. 


The Ontario Human Rights Code has offered assurances against 
Giscrimination on the basis of certain specified attributes in the 
areas of employment and access to accommodation or public places. 
Bill 7 is now about to expand on these rights, and before Leas 
Pe b+ sad. ed .Euoulder lakes youeato,. sadonsiders, the, sadditiom -iofima 
restriction to conduct that so far has been condoned and on which 
the legislation has been silent. I refer to publicemidiicule -f0r 
commercial purposes. 


Any person who puts himself in the public eye leaves himself 
open to being caricatured in the press or on the stage and screen. 
This is as it should be in a country that boasts of freedom of 
speech. We must always guard against those people who are our 
leaders or potential leaders taking themselves too seriously, and 
it's important that we draw attention to the silly statements they 
make from time to time and bring them down to size. I think this 
is what we do. 


However, it's a totally different matter with regard to 
groups of people. Public ridicule, if it persists, perpetuates 
stereotyping of groups and reinforces prejudice, and the 
individual members of the group cannot fight back. sEeqa vam 
migicwLediun sbowany .foface korre MY Scottish accent or imagined 
characteristics I can respond in kind. But HEU IS fey WEaicwbecsecr 
caricatured in a newspaper advertisement there is nothing I can do 
about it. In recent years there has been an increase in this type 
of advertising, both in television and in newspapers. 
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I have attached on the back page of this brief a copy of an 
advertisement that appeared in the St. Catharines tandard on 
January 30, iS8sl. Incidentatiy I cone from ti Cothe This 
ad appeared not only Ginotthe est. «Catharines estandearc-—bute ap) aoe 
Globe and Mail and other places as well. 


I regret that I only have one example to show you, but there 
have been many others, and I should have cut them out and kept 
them. However, there are two other examples that I would like to 
mention to you verbally. The Kellogg cereal company have a 
commercial on television which caricatures. themScotst;im aeniluttepe 
boat, “and “the” Thrifty -conpany ran commercials on television 
caricaturing, the Scots). “When iydriveuthrough Hami Neon and see the 
THeELCY 2 caktoOne? Gthered. Ys F's earicattine fron the outside of two 
Supposedly, Scottish faces *iwearing “their “hioghtBancd ““bonnets = ae 
suggest to you, ladies and gentlemen, that had these faces with 
the headgear been, for .¢xample, a Sikh wearing’ a turnbam orioe 
Jewish gentleman with a skullcap it would have been only a matter 
of days before there would have been at outcry about it. 


i tespectfully suggest “that. ‘such ridicule. for Seomieres cm 
purposes be prohibited before the situation becomes any worse. It 
seems’ to me.that i1tvas only ta matter of times before wt) werk oecue 
to some advertiser that if he can hold the Scots up to ridicule 
with impunity then why not some other group? 


What would happen, for example, if East or West Indians were 
made fools of in commercial advertising? How long would dt .take 
L0G pressurentoachange the Para. Suggest to you no disrespect of 
any of these groups I have mentioned. I think that they would 
probebly be xight.. Can’ we expect that salt Groups will have the 
Same forbearance the Scots have had in the past? 


It seems to me that your committee should be Giving serious 
consideration to questions such as these. Given the immunity that 
advertisers seem to have at the present time it would be extremely 
naive to imagine that the ridiculing Gf) raciealocor G2thmic groups 
will not expand or that some advertiser will NOt “Step. .3USt Tar 
enough over the line to cause a backlash evi2n .among the 
long-suffering Scots. 


The existing Human Rights Code has a section at the very 
beginning which says, in essence, that no person shall publish or 
display any sign or Symbol indicating discrimination for any 
purpose. At the back of this, it is not picture, that is a symbol 
of the disrespect that some businessman has for the self-respect 
of the Scottish people. Obviously this first Sectton “hae been 
inagequate to deal with this kind of Situation. 


I fully tendotse the Pdea’ of free enterprise and the making 
6P~ ei pHChit, whut SEAlao inot think? -theat it “should? *he @made’ at the 
expense of someone else's self-respect. ISwould Mike Ho Wek you, 
how Goes a hew immigrant: “from” Scotlang explaii retour haclerreeie 
Children that it is ail right: for’ other racial groups to make a 


fool of then, but they must not do it to anyone else? That is my 
first point, ladies and gentlemen. 


My second one is, again, in a somewhat personal vein. I was 
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disappointed to note that although the definition of age had been 
expanucd==sr the “few bild;°*in- Sther- “words “toe get “rid * of *the 
discrimination at the low end of the age scale, it still included 
the right to discriminate against someone over 65, which is what 
the inclusion of 65 allows this. 


I am sure you have been told many times how we arrived at 
65, but I am going to repeat it anyway. This age was arrived at by 
tae’ -German “chancellor, Otto von Bismarck, in 1884--at’ “a time, 
incidentally, ‘when the life expectancy at birth was 37 years. 5o, 
this was not very much of a gift that was given. Everyone seems to 
have latched on to this idea that somehow or other, 65 is a magic 
age atter which people “deteriorate. 


Ladies and gentlemen, I would like to tell you about myself. 
Peamvas very active: person. I sam\58 right now. Last year® and the 
year before, I ran over 25,000: Sriles’-in eachcwof .thosessyearsy, “as 
part of my personal fitness campaign. wi.have.wr¥ttenxthis boiel. ri 
have written a textbook, recently, which is going to be published 
at the end of this year. So, physically and mentally, I am fit. Am 
I to think that in two years' time, some serious decay is going to 
take place, and that in another five years' time I wills be sit for 
nothing but being kicked out on to the scrap heap? 


I think if I am willing and able to work productively for 
Society, f''srould®*'be free’ to do so. Putting a restrictiom of (65, 
allowing it to stay in the Human Rights Code, means that an 
employer may say to me when I reach 65y)0'"Sorry ,Arenie bub you 
are too old": and there would be nothing that I could do about it, 
whether I was still perfectly fit and capable or not. 


If they wanted to hire somebody at the low end of the salary 
SGale to teach instead of me, being at the top, they would be 
perfectly free to do so; and as long as less than 65 years remains 
in the definition of age, competent people will be forced out of 
their occupations for purely arbitrary reasons, and many will then 
cease to contribute to society and the economy, and will instead 
become a drain on society. 


I suggest that we try to be leaders in this regard and 
eliminate the discrimination at the top end of the definition of 
age. I suggest that we should allow people to contribute for as 
long as they are mentally and physically able. 


Incidentally, it is interesting that in today's Globe and 
Mail there “is “an article about a United Kingdom doctor who has 
done some research into ageing and into faculties such aS memory. 
He ~finds that» the continuing of activities which keep the 
cardiovascular system fit also help a person to retain mental 
faculties. 


I am doing all these things, ana there are many many others 
like me. What is going to happen to us? Is this going to be for 
nothing? Are we just going to be kicked out on to the scrap heap 
when Tt Mcomes to that magic’ age of 75? I ask you to consider 
taking that top age out of the definition. 


Mr Mage A PETAylor®* Sorry, “you said "75." The reason I am 
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correcting you is that some people have suggested that it be 
raised to 70. Professor Triantis-- 


2s Zhai 


Mr. sJamieson:, Frankly “am you, raise Te co, 70; all you are 
doing..1s .taking another arbitrary decision. «<2 dqoynotsehinnyouucen 
arrive at an age. 


We have two kinds. of .ageing. We haves, chronologicalmeage, 
which is the number of years we have been alive; we have 
biological ageing, which is, the state of our. physical body. The 
two do not necessarily go together. We have premature ageing in 
young people, and we have longevity. Many of our best politicians 
have lived for a long time. 


Mr. J.-A. Taylors.7J willsgust let the datter- remarkigos 


Mrs Jamieson: iL mean TG BeSpect foie People like 
Diefenbaker were productive people for a very long time beyond 65. 


Mra Jie A.> Taylor) dey appreciate: ~what Syous fame Sayrng<. 2°72 
WaS..goings to say athat! E suggested to Professor Triantis that what 
he was doing was substituting discrimination at 70 for 
discrimination at 65. 





Mr. Jamieson: Yes, that is what it is. 


Mr. Jd. A. Taylor: His response was a Steph at 'eeitine. gin 
eLrece> thee yousehave, tombe practical. What you have already said 
is you are not suggesting any ege limit. 


Mr. Jamieson: I do not think there Should be any age 
limit. There is a question of abilitys That..2s. the swords desnoule 
Kes COMED haSi gece ert 6s Persons r iS Sith | Sabien andy ares willing to 
continue, why deprive him of the Opportunity to be a gainfully 
employed member of society? 


Nie. Ae. Payor s. Thatctwould he Something between the 
employee and the employer. < 


Mr. Jamieson: Yes, I would Say SO. TO putty inv kthisitagessaL 
65.years is just giving someone an excuse for poor management and 
getting rid of someone where they have not really quite evaluated 
this person in a proper manner. 


BY ethe <way ,.-I) mentioned wan article in ime magazine. Around 
1977 I was doing some research into the literature on this. This 
is the article from Time. Obviously it is rather lengthy and that 
1S why I did not include it in my brief. There are guite a number 


ae pages. There are quite a number cf very pertinent POSneSteh 
ere, 


Shali I continue with my last point? 


The Acting Chairman: Sure, please do, 


Mr. Jamieson: Maybe I am rushing a little. When I said 
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SF Sylar k may have slipped there because I was looking at the clock; 
I was listening to the comment about stopping at 4:15. I really 


appreciate the opportunity to continue today because it is a 
ieabrretbateotaa aGaive: fromeSticGatharines: 


My last point has to do with nondiscrimination against 
handicapped people. I agree with the general principle that it 
would be deSirable to have handicapped people employed in as 
gainful® a®* way as'>possible,* whichever way we define this word 
"handicapped." However, an incident occurred at a place where I 
worked a number of years ago, which I have never forgotten and 
which has always been in the back of my mind whenever this subject 
comes up. 


I waS a metallurgist in a foundry where we had a labourer 
who was an epileptic. He did work as everyone else did. Among the 
jobs he had to do was to climb a vertical ladder to a sand hopper 
and take a bar and poke the sand down. Foundry sand is not like 
eand-onr: thesbeach Saolt Sis moistMand there is clay in ity It*hangs 
up sometimes and bridges over, so someone has to free it and let 
it fall down. 


While he was up on the top of that bin one day, he had a 
seizure and fell. Fortunately he did not fall backwards. If he 
had, he would almost certainly have been killed. He fell into the 
bin. Fortunately again, there was enough sand to cushion his Eally 
Fortunately again, there was not so much sand as to suffocate him. 
And fortunately again, someone saw it happen, so he was able to be 
rescued and brought back down. 


we have to be careful when we are trying to be kind that we 
do not finish up being cruel. The first speaker said something 
about the road to hell being paved with good intentions. This Bree 
gives a blanket prohibition, without any exemptions, against 
Gecornmination on the basis of a handicap in the area of 
employment, providing--here is what the bill says--"the person can 
perform the essential duties." 


This does not appear to me to be satisfactory. I have 
extensive experience in heavy industry. It is not so:rsmuch the 
essential duties that are important as the ability to react in the 
event of an emergency. 


when we @rive our cars, some people have accidents and we 
have statistics about them. What we do not have statistics about 
are the near accidents that were prevented because ob thes sraet 
reaction on the part of the driver. Just being able to turn the 
key, turn the wheel, put your foot on the accelerator and the 
brake are not sufficient. 


In heavy industry things can go wrong, and prompt action, 4 
shouted command, a run to get out of the road of something, 
happens quite often. Cables can break, ladles carrying metals can 
leak and spill on the floor, many things can happen, and because 
they do not result in personal injury, the occupational health and 
safety inspectors never hear about them. But they do happen. 


I am concerned about the ability of a disabled person with 
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disability -that.samaght<preventiigast reaction, such as 
eee ee deaf i: someone who has difficulty walking, being 
able to move fast enough. They may be able to perform all the 
essential duties of the job but not be able to respond in the 
event of an emergency. Reaction time is an important thing when it 
comes to the avoidance of a personal injury. 


Another .aspect of this. qis. that. there is a possibility we 
might be getting inte conflict with another. piece of degislation. 
The, .Oé€cupational, Health and @ieatety Act says that the employer 
shall take every precaution reasonable in the Circumstances for 
the protection of all employees. Someone being injured as the 
result of a handicapped person not being able to\ respond 1 think 
might, in some future time, charge that the employer by hiring 
someone who could not respond in an emergency had not taken every 
precaution reasonable in the circumstances. 


I think we are putting the industrial manager. in a position 
of being damned if he does and damned if he does not. If he does 
not hire a handicapped person he is in trouble, and if he does and 
it results in an accident he is going to be in trouble too. a, Oo 
not think that is a situation we should put people in. 


I suggest that either the phrase "performing the essential 
Cuties attending the exercise of the right" be qualified, or that 
provision be made for the exemption of certain industries.? i mam 
particularly thinking of heavy industry where emergencies are 
quite dramatic and the action time has to be eXCEemelyabaste 


Physically fit people are injured jand killed ain industry 
today. This is the reason we have the Occupational Health and 
BaGecVeAGt al ite ens necessity, and it has been beefed up over the 
Old Industrial Safety Act because Society does not accept any 
longer the amount of pain and suffering that has gone on in the 
past. 


I pose the question to you, ladies and gentlemen, are we 
going to wait until we kill someone before we realize? thatatias 
new legislation/jis not being kind to them at all? 


I, Want .tow thank vou very much for sche Opportunity of 
presenting my brief and for your patience. 


The Acting Chairman: Thank YOUy + ¢S Doe sa iat he aohamr mey be 
allowed..to comment, would Like “toy point -ouwethas: smi aa reach 
that magic age of 65 this Summer and I do not feel any different 
than I did 15 years ago, but I do not advise that you rush toward 


that Particular magic figure. Take yours times. Are?. there any 
questions? 


| Mr. Brandt: Mr. Chairman, I wonder UD seo by way of 
clarification, Just comment that section 21(6) (a) specifically 
points out that where there is a bona fide qualification because 
of the nature of employment the employer can be excluded from the 
Provisions of the bill. It is really an extension to the essential 
duties part of the bill that you were reading earlier. 


I think our interpretation of that would cover in a somewhat 
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complete way the kind of concerns that you have indicated. 


It is difficult from the drafting standpoint, members of the 
committee would agree, that when you attempt to define essential 
duties for every kind of job that may exist in society in Ontario 
it would be virtually impossible. But it was the intent of the 
mractsman OL the bill to cover in that particular section of: the 
bill the very concerns that you outlined in your last point. 


That is my interpretation, unless another committee member 
Beecls’aifferently“about it and wants to bring it. to my attention. 
We felt that we had adequately covered your point. 


we Mraaevamiesons ofYour- féel“rthat —point’ allows: a ~ particular 
industry to be excluded for specific reasons of hazards? 


Mree pranac: ~Yes;, “where, there “are bona. fide. reasons... in 
fact, a specific industry could make application to a commission 
Periclariricatronm on,.that point. 


Vouumare »sbranging “Sip “‘the--sirtuation -“where’--a~ potential 
emergency may arise, where perhaps a quick reaction woulda be 
necessary, where a handicapped person would not be able to respond 
as guickly, because of the nature of the handicap, as someone who 
was not handicapped. I am suggesting to you that "essential 
duties" is also covered under that subsection, which I think very 
clearly states that where there is a bona fide reason then that 
handicap would render the person outside of the confines of this 
Bil. 


4:30 p.m. 


Mr. Jamieson: Have you provided in the regulations for a 
means for applying for that exemption? Have you stated ® 1ti im ‘here 
somewhere? 


Mr. Brandt: We could perhaps clarify that even more 
directly. 


Mr. Jamieson: That went past me, perhaps because Il did 
not find any regulation describing how to go about applying for 
that exemption. 


Mr. Brandt: There are a number of groups that ~ have 
appeared before us. Perhaps this is not a relevant example of the 
same sort of thing, but the police chiefs association, aS an 
example, indicated that they only wanted to hire people from the 
age of 21 and up who also were Canadian citizens. It would have to 
be determined by the commission, I would suppose, that that 1S 4 
bona fide reguirement because of the nature of the work OL ia 
police officer. That has not been determined yet and is still an 
open question. But that is one example where an exemption could 
perhaps be given if it was deemed to be appropriate. 


Mr. Jamieson: I see. 


Ms. Copps: I happen to agree with you on your position 
regarding 65, 70, 7/5, any age limit, but I guess it is sort of 
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like goings into; ‘the water; wegigay be able Gao convince some people 
to get their feet wet and get in half way. That is the point I 
think the professor was trying to make yesterday, that he woulda 
igke, tO «see, at. IN Eteds torelig® but he fe hi metiat ¢ logically and 
legislatively p,iwe,may bel eblemto ,convincém thei eotsia amnesic aac 
along with 70 as opposed to-- 


Mra. Jamieson:, It, would) sertainly-;be @); sterd i ninthegar iene 
direction. 


Ms. Copps: I am interested in what ~you say sabout="the 
experience that you have, had Secua, .Seottish) perser, because often 
you will see on television car ads about so and so being cheap and 
that kind of thing. Do you ever write to them or attempt to use 
moral suasion? 


Mr. Jamieson: No. I saw the ad about this change in the 
Human Rights Code and I thought this was a far better forum. 


Ms. Copps: It is funny that in some cases, advertising 
that was socially acceptable let us Say. «20. or. 430 Yearamnago wis 
totally unacceptable now and, yet others, for exanple »«;Scobtish .or 
that commercial that was on for a while with the Chinese and the 
(inaudible) somehow were allowed to be gotten away with. 


Mr. Jamieson: I would like to comment on your comment 
about 30-odd years ago; 30-o0d4d years ago we did not get ‘this It 
is only in recent times-- 





Ms. Copps: I was thinking more along the lines of maybe 
20 or 30 years ago you would see a lot more of what we would call 
Uncle Tom advertising with respect to the blacks: (Thatieast no 
longer acceptable Or accepted, and yet you can see Lt 
institutionalized in the Scottish or other groups, 


I just wondered if you ever considered ‘going antopmic, 
because in the present code theoretically one should not 
discriminate against people on the basis of Origin presently. 


Mrs Jamieson: Yes, but apparently it is ineffective 
because they ane, Going Ate So apparently the present code is not 
being administered correctly if that was the intention of thac; 


but it does not seem to me to be inclusive enough to stop this 
practice, 


MS. Copps: But you _ have heveri,laid..a complaint stor 


anything like that? 





ew ia) Mess damieson: hs SET PE tn dae PRStty 9) fut ile, tmfomehone 
individual to write to a big. corponation = dike KeEMmOogG af0n 
Thrifty's--what was the »other -one 7 mentioned? Oh yes, the 
Ponderosa. I do not think that would have much effect. I would 
nave to try and get a bunch of Signatures before it was likely to 
have any effect, whereas I can speak to this Group here and, 
hopefully, it might have some effect. 


. Mr. Brandt: Yes, I have been enlightened by that matter 
in the Field of advertising. I personally do not happen te be of 
Scottish origin but 1 always looked upon that as being somewhat of 
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a compliment towards the Scottish people. I am not in your shoes 
Bee ie Se ett er Wneatakhis.bill.is all about, but the thrifty 
Scotsman who knows the value of what a product is worth and that 
sort of thing, I always look at that as being complimentary. 


Mr. Jamieson: I do not think that is complimentary. 


Mr. Brandt: But you have enlightened me. I am agreeing 
with ,-you.. J..am. Saying .you%opened my,eyes towards.-the situation 
from a different perspective and I appreciate your comments in 
that regard. I had never taken it the same way as you did; because 
I am not walking in your shoes quite obviously and I do not have 
Tours oooue .. sQaqwe 4.come/from,.diafferent.« directions <s soBut iid 
appreciated your comments and I just wanted to say that. 


Ms. Copps: 1 weave Ome. other ‘question alec. Do y the 
engineers--because we have had a number of engineers suprisingly 
who have come and spoken. JI think there have been two other 
engineers and it seems like you have been coming before the 
committee more than-- 


Mr. Jamieson: I have not had discussions with anyone 
else. . 


Ms. Copps: So they haven't had any lobbying within the 
engineering field? 


Meee anieson: NO, this is. strictly la, .pessonaky matter .cok 
have not had discussions with anyone else. Perhaps we are just 
active people. 


The Acting Chairman: Mr. Renwick. 


Mr peRenwick: + Mr. Jamieson, -just..on. the» first, point, othe 
guestion of what I call group sSiander or group libel, whether it 
is to hold people up to hatred or contempt or ridicule is a.matter 
that I have worried about for a long time. I just don't think this 
is the appropriate route to follow through here. I think it would 
be extremely ill advised to have a commission in some kind of a 
Vole that “appeared to even be verging on something called 
censorship or making judgements with respect to that. 


The route I have been thinking about, not in relation to the 
particular example you raised, but in relation to distributions 
that have occurred in my riding, holding various ethnic groups up 
eo “hatred, -“contempt - and ridicule--sometimes hate literature, 
sometimes just straight stereotyping and so on--I have discussed 
with a couple of libel and slander lawyers in trying to figure out 
whether there is not some way of putting in the Libel and Slander 
Act something which I conveniently call group slander or group 
libel, so if no person is named, it is just the group which is 
slandered. 


If I am a member of that group, I could come forward in a 
court on an action for libel or slander and simply say that I was 
a member of that group. If it was a slander of a black group and Il 
was black, then I could say I was slandered and therefore I have 


access to the courts under the Libel and Slander Act. 
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ido not pretend to haveethought itsout very clearly sini 





certainly believe it is a route that shoula be explored, ag BY 
judgement, as a better way within our jurispruaence Or methoa OL 
Gealing with these questions of dealing with that type of 
question: Soe 2f, ‘you Teel" “you ware “heia ap tc hatred, contempt Or 
ridicule you would) have, eccess to the accepted Festriction on 
freedom of speech, which is tnat you cannot Sianaer or libel a 
person. I thought you just might be interested in a comment on it. 

Mr. Jamieson: I am not @ lawyer, so I make no pretences, 
I read the law because I am involved in teaching to students what 
I-call the rules of the: game they have te be “invelved in ‘wher they 
go out into industry. It would seem to me, though, that most of 
this legislation is about discrimination for these Various things 
listed and that is why I thought the Human Rights Code might be 
the place to put it. But could not comment.on it from a legal 
point of view. 


Mr. Renwick: I. just wanted you to Know what’ my thinking 
is on it. This is the first time that particular question has been 


> 


raised with us and I am most interested in your comment on it. 





Mr. Jamieson: I guite believe in it. 
The Acting Chairman: Any further questions? 


Chawe, vou | Very, MUCH wy oor. tor coming» = down from se> 
Catharines to be with us and make your point of view known, which 
you have done very well. 


Mr. Jamieson: Thank you very much for the Opportunity. 


The Acting Chairman: Is Mr. James Puddy here? It seems 
he is not here, and Mr. Mawani already indicated he could not be 
here because of family reasons, so that will be all for this 
afternoons Ladies. and gentlemen, we will adjourn until Tuesday at 
Chevteall of the clerk, 


The committee adjourned at 4:49 Dp. it. 
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| THE HUMAN RIGHTS CODE 
(continued) 


| Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


| Mr. Chairman: We are very pleased that Mr. Roy was able 
to get here today. I know some of the members--I have heard from a 
couple already-~are having difficulty flying in today. They have 
all indicated they are coming if they can fly in, but we must 
start. 
| We have two witnesses pefore us who are appearing today at 
our request as opposed to their request, SO we may ask them 
guestions. Mr. Laskin cannot be here until 3:30, so I would 
propose tnat, if we have time between Mr. Roy being here and 3:30, 


‘we would recess until 3:30. 


| Mr. Bertrand Roy is the director of investigations and legal 
representative for tne Québec Human Rights. Commission. We are very 
pleased tnat you came today, sir. Basically, we would like to ask 
you guestions and hope you can give us some of your insight into 
your experience with the Québec human rights code. 1 think that is 
‘tne gist of it. Mr. Lane has his hand up but Ms Copps, I think, 
did take tne initiative in having Mr. Roy come here. I suggest 


maybe she ougnt to lead oft. 





| Ms. Copps: Mr. Roy, are there any remarks you wanted to 
make in opening or would you rather pe subject to questions? 


| Mure ROY's would like to say that I brought with me some 
copies of the Charter of Human Rights and Freedoms, whienttus “the 
anti-discrimination piece of legislation on rights in Québec. It 
is in Englisn. If you wish to have a copy of it, it is right here. 


| I may also tell you that the anti-discrimination provisions 
of our act come under section 10 and the supsequent sections ll to 
20. Our legislation is somewhat different from that existing in 
Ontario, in the sense that it covers a great many fundamental 
freedoms and rights. Po isenot: just fan anti-discrimination piece 
of legislation put, on tne other hand, the anti-discrimination 
aspects of our act do nave a lot of similarity to the one that has 
-peen adopted for, Il pelieve, 20 years in Ontario. Ours has been 1n 
force for six years so you have a lot more experience. We have had 
a limited amount of experience with respect to the implementation 
of anti-discrimination provisions. 


| To come back tO our legislation as it eft VandPMiits 
differences from the ways that it operates in Ontario, the grounds 


| 
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tor discrimination are perhaps more involved in Quépec than they 
are in the Ontario legislation. When you look at section 10, you 
will pe able to see tne extent of these grounds. I think there are 
13 grounds. I stopped counting at one point. One of them is a 
ratner general ground referring to social conditions. 


Another difference from the Ontario legislation is that we 
in Quépec address ourselves to the ordinary courts when we want to 
have redress for a complainant. In Ontario, as you know, the 
recourse is to a board of inquiry, which is certainly an adequate 
recourse. As a matter of fact, our own commission is pressuring 
the government to look at all questions of foreign recourses. This 
is peing reviewed in Québec and perhaps we will end up with a 
situation similar to the one in Ontario. 
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So these are two great differences, put the similarities are 
quite evident also, if you look through the act. Our act gives a 
lot of importance to conciliation and mediation between parties in 
dispute witn respect to discrimination. Our commission also gives 
a lot of importance to investigation. Investigations can be made; 
tnere is nothing in the act that prevents them from being made 
along tne model followed in Ontario, although we do it a little 
bit diftrerently. 


Generally speaking, the investigative enactments are 
pasically the same. Tnerefore, we are very close cousins and I am 
very nappy to pe here to answer questions. I would like to say 
also one tning, that as a citizen of Québec it is always a 
pleasure to come to Ontario. In my own particular case, I would 
like you to Know I lived in Ontario for many years. As a matter of 
tact, I married a lady from Ottawa, and my daughter was born in 
Ontario. So I feel towards Ontario as a very close parent feels. 


MS. Copps: Unfortunately, we haven't had a chance to 
read some of the material that is being put before us at present, 
but I guess there are a’‘couple of reasons why I specially wanted 
you to come. One is because of your experience with the inclusion 
of sexual orientation as a prohibited ground of discrimination. 
That happens to pe one of the more controversial areas of our 
discussion. It is not a proposal in the proposed code. There will 
be some limits. I wonder if you could tell us a little bit apout 
the political experience with respect to the introduction of 
Ppronipited grounds of discrimination and also the subsequent 
ertrect it nas nad on the Québec Human Rights Commission. 


Mr. Roy: I am not sure I understood the first part of 
your question, the implications-- 


Ms. Copps: One of the problems we as legislators ha 

= . . MAS 
been facing is that some people fear there may be a terrific 
groundswell of public opinion against inclusion. I want to find 
Out what kind of background you had that led to the inclusion 


politically and then the supseque ieee 
: nt experience of 
witn the inclusion. P the commission 


- 
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Mee Rove 1t lis ditticult ‘for a public %Servant': like © me: to 
-alk about political implications, put I can say though that the 
act was amended at Christmas time in 1976, or just about Christmas 
cime, at the time when pernaps not too many media people were on 
tne lookout for changes such as these. As a matter of fact, our 
sommission had been pushing for such changes. Wwe nad also peen 
dushing for an accompanying change to deal with age discrimination. 









| I pelieve our commission strategy was to make it more 
galataple to introduce two changes: one, apsolutely acceptable to 
everyone, was regarding age, and the other, which may be more 
sontroversial, was regarding sexual orientation. It turned out 
that tne government found our proposal for the inclusion of set 
age grounds in the act was radically controversial from the 
economic point of view and they wanted to study the whole thing 
furtner, so they didn't go ahead with it. All they went ahead with 
was tne sexual orientation, and it passed without any problem at 
all. I don't think anybody complained that I know of: 


| There was little effect that was noticeable by anybody, I'm 
really convinced. That was perhaps a guestion of circumstances, 
but also I pelieve the whole idea was finally for the government 
to take a position whereby it would say everyone has to be treated 
in tne same way in this land of opportunity--equal opportunity has 
to pe given to everyone. Sexual orientation should not come into 
question wnen it comes to exercising this equal opportunity right 
we all have. The issue was not a very strong one basically and, 
theretore, did not attract too much attention. If it had attracted 
attention, I'm sure the debate would have been rather short 
pecause, as I just said, it's a question of fundamental right and 
‘freedom. Tnis is a question of justice, not a guestion of morals. 
It is not a question of anything else. 

| _Ms.- Copps: Since it was introduced at Christmas 1976, 
presumably Since that time you have had investigations and 
complaints. what would you say is the level of complaint or the 
percentage of complaints the human rights commission feels on the 
issue of sexual orientation? 





| Mr. Roy: The level of-- 


Ms. Copps: The percentage of complaints that your 


commission teels--what level would be based on sexual orientation? 


i 


' orientation, there was a small TLiCkLe of complaints that came to 
‘/us--as I said, two per cent; something like 29 or 30 a year out of 


| Mr. Roy: We have received very few complaints based on 


sexual orientation. They account for about two per cent of the 
complaints we have received, which is very few. Two yearS ago, WE 


‘had included in our act the handicapped grounds, that is, the 


/pronibition to discriminate on the basis of a handicap, and that 
prougnt uS a tremendous workload. But in the case of sexual 


a much larger group, of course. SO it is very negligible. But, on 


|| e ° ° 
“the other nand, some of them were interesting cases that sometimes 
Made an impact on tne puplic scene. 


Ms. Copps: What would the response of the commission be 
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to criticism that when homosexuals, for example, are dealing in 
tne teacning field, or in other fields where they could have 
contact with children, there are questions? Have you had 
complaints in that sector and how have you dealt with them? 


Mr. Roy: we haven't had a complaint that our commission 
has had to resolve specifically in the field of education Or 
teacning, like professors. We have never had a complaint where we 
nave actually had to make a real decision. We had complaints that 
were settled during the course of an investigation, because the 
autnorities got round to a settlement. But our commission never 
nad to take a real position on it. 


I understand from talks that our commission has had, there 
would pe little likelihood that our commission would consider that 
a homosexual--eitner male or female--would pe in an inappropriate 
or wrong place if they were to teacn children of either sex. I 
don't think our commission would take a position where they would 
exclude nomosexuals from teaching. I can say our commission would 
not go along tnat way unless, of course, there was a presence of 
sickness--and that applies to anybody or any Kind of sickness. 


In otner words, if a person has a difficulty with his or her 
sex life and is very sick and may present an actual danger for 
Cnildren, that person should be taken away from children, of 
course. But our commission's position is that you must not say 
tnat homosexuals, as a rule or generally speaking, will be sick 
persons. They are not any more or any less mentally sick than 
otner people. That is a result of a lot of research our commission 
has done. We would be happy to give you a copy of the research we 
nave made on tnat, if you want. 


Ms. Copps: So, from my understanding, you have nad ~9no 
complaints that have been pursued py school boards, school 
administrations or administrator associations on the issue of 
nomosexuals teaching in schools? 


Mr. Roy: No, we have never had that issue clearly put 
before us, as I have said. I can give you an example of two cases 
where we had two complainants. They were ladies who were perceived 
by the nuns who were administering the school where they were 
teaching as being too outgoing in their sexual lives--that is, 
they Projected the idea of being very sexually active. The nuns 
didn't like it and they fired the two ladies. But it was not a 
question of homosexuality or anything like that, it was JuSsty as 
question of sexual orientation--that is, an orientation that was 
unacceptable to the nuns. That was settled out of COURG. 


MS. Copps: Were they heterosexual? 
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ee eS There are some other areas that I'm 
tamara in asking about, but maybe you would rather resolve 
one issue of sexual orientation. But if you've got questions-- 
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Mia, atone Lt mecouLa sust’ ftollow*wp fone thathenDidsthey 
et to keep their jobs? 


Mr. Roy: No. Tney settled out of court. They got their 
10,000 as a settlement, which was very generous. 


Mr. Eaton: They lost their jobs. 


Mr. Roy: Yes. Just for them to go away. Actually, the 
suns tnought they should not nave looked as promiscuous as they 
jooked and set a bad example or whatever. It was very debatable, 
nd we weren't able to conclude anything. But these people, should 
ney really have peen aggrieved, had recourse where they wouldn't 
lave nad any if there had not peen this particular piece of 


egislation. 


| Mr. Sheppard: Did those nuns find another teaching job 
ater on, or do you Know? 


Mr. Roy: Did those nuns what? 
Ms. Copps: They weren't nuns. 


Mr. Sheppard: I thought you said-- 


| Mr. Roy: There were two nuns who were doctors and who 
vere administering the school. The two teachers were lay teachers. 


Mr. Sheppard: Did they find teaching positions or jobs 
.n other places, or do you know? 


| MupeweROy:, tei don’ tt. know. 1 don't Know what happened to 
shem after that. They might have ended up in another type of 
school wnere their lifestyle mattered less than at that particular 
school. Even then it was not proved that their lifestyle mattered 
30 mucn; I mean, it was not proved tnat they nad done anything 
yrong. There was a lot of hearsay, and, as happens in a lot of 
‘sases, parents reported things that they had heard other people 
say. You Know, hearsay can kill people. 

Mr. Sheppard: was this in a city or in a town or a small 
community? 


| Mr. Roy: It was in a very large suburb of Montréal, and 
it was a very large group. Il think these people were really 
victims. From what we've had in our investigation we felt there 
was a good chance that they were actual victims, and it was, lI 
think, appropriate tnat they should be reimbursed. But we were not 
aple to conclude our investigation, so it remains that we are not 


totally sure. 


As I said, it's important that these people have recourse 
somewnere, and they had betore us. 


Mr. Havrot: With regard to the bill becoming law in 
Decemper 1976, aS you mentioned: Was there a great mounting by the 
nomosexual community to nave sexual or ientation included in the 


act? 
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Mr. Roy:,<7There  was,.a rather substantial campaign, yes. 
Tney were active and they succeeded within two years, from 1976 to 
1977. AS a matter of fact, I will give you an example of the WOLKK 
tnat tne gay community does. We nave here a COpy of a brief that 
is peing presented this week to our own parliamentary committee in 
Québec city, and it deals with furtner cnanges they would like to 
have implemented in our charter. 


Mr. Havrot: To your recollection, was there a lot of 
discrimination against the homosexual community pefore the 
implementation of the act? And is there still ediscriminatlonyysco 
your Knowledge, since the bill has become law? 


Mr. Roy: We have made a difference. I'm sure the fact 
that there is recourse for people makes a difference; it is at 
least preventive in its effect. But I believe that there remains a 
lot of discrimination. I'm sure a lot of people do not accept 
homosexuals, and they will get rid of them for all kinds of 
reasons. Most of them are not good; usually they are based on 
scientific knowledge that dates back to the last century. 


I would say that the impact of our charter is difficult to 
determine. I would like to hope that we have done something, that 
we nave made a difference and that these people feel more at ease 
and petter at nome. But in their prief, wnichn I just mentioned to 
you a minute earlier, they do say that not too many people 
complained to our commission. Tney referred to the fact that there 
are only very few complaints. Last year there were 26. They say 
tnat it must pe because of a lack of information and fear on the 
part of tnose wno can or should complain. Tnat's very likely, and 
that's tne case for most people who are victims of discrimination 
nere. 


Mig. Havrot: Were there, to your cecollection, any 
Situations that involved the police in Québec, for example, like 
tne Toronto raid in February of this year? Were there any such 
Situations in Québec relating to the police zeroing in on the 
nomosexual community to harass them, as they claim? 


Mr. Roy: we've had just one ongoing incident for a 
while. It was in a park in Montréal, a special park, La Fontaine 
Park. It's a large park right in the centre of town. The police 
maintained tnat male prostitution was going on in that park, and 
they frequently raided that park and arrested anybody who was 
there. We received a variety of complaints from innocent 
people--or those who claimed to be innocent--wno were harassed by 
police. But that was the only thing we had. It was nothing 
compared to what you lived through in Ontario. 


Mr. Havrot: As a result of these park incidents did the 


homosexual community actually raise a prot ; 
; est against 
actions? I) g the police 


Mr. Roy: Yes. They complained to us. and they raised a 
protest. we talked to the police, and as far as we are concerned 
tnis haS apparently stopped now. Tnat is, the police are not 
arresting people as they used to. The proplem was that the 
policemen would too readily accost anybody. It could very well 
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nave peen myself walking down the street, and if I happened to be 
close to that park I would be pulled in for questioning very 
easily. Dressed as I am and aS heterosexual as I may be I could 
very well pe prougnt into the police station. As a matter of z£act, 
we received some complaints that led us to talkoStoe then police: 
And, as I said, it just about closed the matter at that time. 


] 





| Mr. Havrot: What is the attitude of the church in Québec 
lin relation to this? 

| Mr. Roy: It's quite open-minded. I'm talking about the 
official cnurcn. There are all kinds of people in the churches. 
Some people are more fundamentalist than others. But I'm talking 
apout the official church, which says that it has something 
against nomosexuality but nothing against homosexuals. The church 
does not like homosexuality. The Pope has said it recently. I 
pelieve you were talking about tne Catholic church when you were 
talking about Quepec. 


Mr. Havrot: Rignt. 


Mr. Roy: Tne Pope said last year or two years ago that 
homosexuality is not the way tO gO, but the church does say that 
it does not cast out sinners. You see? In other words, snould the 
‘momosexuals be Sinners or whatever thney should still be accepted 
in tne cnurch. My commission feels that if the church can accept 
‘sinners an employer should also, shouldn't he? Somebody who rents 
apartments, pernaps, should also accept such a sinner. 


Mr. Eaton: Is there a difference between apartment 
renting and someone renting, say, a room in a private house? 
| 


Mr. Roy: There's no problem there. 
| Mr. Eaton: You're allowed to make that judgement 
yourself? 


| Mr. Roy: On, I'm sorry. I didn't get your question 
-rignt, tnen. What is your guestion? 


Mr. Baton: In our proposals ifn syoul re renting an 


apartment pbuilding, for instance, in large buildings you Gangst 


discriminate in any way; put if I'm renting a room out in my house 


and I am going to share a bedroom, 4 bathroom or a kitchen then I 


Pan in tact discriminate-- 


Mr. Roy: Right. 


Mr. Baton: --pecause of marital status ana that kind of 
tning. 


Mr. Roy: We nave the same provision in our territory. Oh 
yes, of course. If you rent just one or two rooms you are allowed 


to cnoose the person you are going to live witn, of course. That 


Seems reasonable to anybody. lI think so. It's up to your 


Mr. Eaton: I agree with you. 
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Mr AeeeA eTaylobs. YOuUuRsdO. noe distinguish in your code 
wnether you are renting one room Or 10 rooms, do you? 


Mr. Roy: We do in section--I forget which section. If 
you nand me the act, section 14 says that sections PZaranceen. do 
not apply--tnat is, tne prohibition to discriminate on the basis 
of lodging. I nave the French text; I'm trying .cO (transcvace mec 
you have an English text? Could you read «section 23) forsuss 
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Ms. Copps: "The pronipitions contemplated in sections 12 
and 13 do not apply to the person who leases a room situated ina 
dwelling if tne lessor or his family resides in such a dwelling, 
leases only one room and does not advertise the room foe lease by 
a notice or py any other public means of solicitation." 


Mr oJ. @eA. Stay lon: SOum theres “are” (Chree things there: He 
has to reside there himself, it can only pe one room and he does 
not advertise. 


Mr. Roy: So it's a circumscribed type of situation. 


MrT ay eA’. Taylor: The definition of discrimination in 
your code is narrower than ours. Are you familiar with our draft 
code? 


Mr. Roy: Yes, somewhat. Not as much as I would like to 
pe. 


Mr stdin As Taylor: Could. you compare these grounds s70f 
discrimination in Bill 7 with your code in terms of the extension 
or tnat definition? I don't see it applying to such things as 
record of offences, for example. And then there's the question of 
economic discrimination if a person is receiving public assistance 
in regard to housing. And then there's family status in ours as 
well, whicn I don't tnink is in yours. Could you give us sort of a 
comparison of the breadth of discrimination-- 


Mr. Roy: You say that under your proposed amendment you 


are going to cover the guestion of criminal records--is that what 
you said? 


Mri J. A. Taylor: Yes. Well, it's provincial offences, 
and it deals only with federal offences if tnere is a pardon, as I 


understand it, because we only have jurisdiction in connection 
witn provincial offences. 


Mr. Roy: Okay. Under the Québec act there is a ground 
tnat's called B0Cial “conditron. That's the last Or the 
second-to-last ground enumerated under section LO? Social 
condition has been interpreted py our commission to cover criminal 
records of all kinds, including federal or provincial offences. 


: Now, the courts have not agreed with us. We have had a 
serleS or judgements recently, although we're going to appeal 
tnese judgements. But recently the courts--the Superior court, the 
provincial courts in Québec--have said that social eoneiuenuaoes 
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jot cover a person wno has a criminal record. So therefore it's 
jJuite likely, if these judgements were to be upheld on appeal, 
“hat we do not have any provisions with respect to criminal 
records as you intend to nave. 





| Mr. J. A. Taylor: I have picked up your code, your 
snarter or human rights and freedoms, while I have been sitting 
nere and I nave been perusing it, so I haven't had an opportunity 
to study it. But it strikes me that it is broad in scope, and 
there seems to be a great deal of potential for flexibility of 


interpretation. Is my perception correct? 
Mr. Roy: You're guite right. Very much so. 


| Mr. J. A. Taylor: What you have indicated to me so far 
is that you have interpreted this to include discrimination on 
otfences, whether they're criminal, federal or provincial 
ottences, and that now is being guestioned by your own courts as 
to whether you can go that far. 


| Mr. Roy: Rignt. 


Mc. J. A. Taylor: Has any other dispute in regard to 
your interpretation gone to the courts? I'm interested in the role 
or the judiciary in reining in your interpretation or your code. 








| Mr. Roy: Well, we nave had a series of judgements on tne 
guestion or social condition, whicn I started to mention a minute 
ago. I said criminal offences are ruled out right now; maybe on 
appeal it will be Changed. But also we thought that social 
condition should include the fact that one is on welfare. Many 
people are refused apartments because they are on welfare. 
Although they could afford to pay rent they are just refused 
‘pecause tne owner sayS, "You're on welfare." Now, we thought that 
was covered by our act, but the courts have said that ite rsenoe 
covered. We do not know wnat's covered now if that is not covered, 
put the courts have said no. 













| On the guestion of sex, we thought that sex covered the fact 
that a pregnant woman was covered. A pregnant woman that is 
‘discriminated against because she is pregnant is not covered 
according to our courts at the present time; she is not covered 
under sex. She would be covered, perhaps, under a proposed 
amendment that we are asking the government to push through put 


‘tne courts have cut down on that. 


The courts have cut down, also, on the handicapped, the 


physically and mentally disabled. They went so far as to consider 
-tmat some one wno is extremely or moderately obese would be 


covered py pnysical disaovility, out the court said no, that eet 
Wey eppre age net y= 


Nene case. That is a rather technical type of interpretati 
refers to another piece of legislation, but it remains that the 
courts nave peen extremely conservative when it came time to give 
an interpretation to various nebulous grounds that have been 


included in section 10. Maybe it would be better for you to go the 
‘route of more explicit type of enactments as opposed to our 


general ones. 


SS 


Mr. J. A. Taylor: You mentioned that sexual orientation, 
while being included in your charter, 1S at present “the subject 


matter of supmissions from the gay community for further change in 
tne legislation. Could you indicate what prompted that): .or is it, 
again, as a result of a narrower interpretation than you might 
have suspected your section snould be given? 


Mr. Roy: The gay community got a real good scare at one 
point. Tney came to our commission to complain that they had been 
refused py the Montreal Catnolic School Commission--remembper in 
Quépec tne scnool poards are confessional, that is, Protestant or 
Catnolic--the Catholic school commission refused to rent a hall in 
a school for a convention or homosexuals. 


Tney came to our commission and they said they had been 
discriminated against pecause of their sexual orientation and our 
commission looked at the matter. The commissioners who were on our 
commission at tnat time felt that the Catholic school commission, 
because of section 20 of our act, could validly refuse, because it 
was Catholic, the rental of a nall to persons or a group that was 
not behaving itself, or belonged to a group that was against the 
Catholic religion--the whole thing tnat we talked about earlier, 
tnat the Catholic religion forbids homosexuality; therefore the 
Catnolic scnool commission nas the rignt not to rent to somebody 
wno actually promotes the idea of homosexuality. 


Our commission agreed with tnat, but complainants have the 
rignt under our legislation to go directly to the courts if they 
nave come to Our commission and have had no success. Tney went to 
the court and the Superior Court decided in their favour. It 
became more liberal than our commission had been. 


However, tne gay community got scared that there would be 
widespread use of section 20, which is a commonsense type of thing 
(Inaudible) professional qualification is covered, for instance, 
Dy section 20. Tne gay community was afraid that our commission 
would apply tnat section 20 too liberally and therefore defeat the 
purpose of the act even though the courts had vindicated the gay 
community by giving them a favourable judgement. 


1:50 p.m. 


So tne gay community is out on tne warpath, so to speak, to 
get section 20 Out of the act, and nave no provisions which would 
permit discrimination at all, because section 20 says in certain 
cases you can discriminate. For instance, if you are a political 
Party, you might want to nire as your Organizer a member of your 
party. That would pe perfectly legitimate. It would not be 
discrimination on the pasis of political convictions. Things like 
tnat are permitted under section 20. The gay community would now 
like section 20 to be abolished, and I must Say not only the gay 
community, but other groups too. I don't Mhappen to agree with 


tnat. I think section 20 nas its place. It is a commonsense type 
Of section in an act like ours. 


: ines A. Taylor: That | is a fairly broad request, 
nougn, because 1t would then eliminate, as I understand section 
20, any exemptions in terms of discrimination. 


} Mr. Roy: It would, and “®r > think “it?"isi* obviousSo%that i 
yill not be acceptaple to government; but you never Know. 



















MS. Copps: The way I read it, the exemption would only 
ipply if the organization were serving exclusively their clientele. 


Mr. Roy: That's right. 


| Ms. COpps: In the case of the school commission, did 
sney rent this facility out to other groups? 


| Mr. Roy: That is not where the-- 


| Ms. Copps: Therefore tney disentitled themselves from 
section 20. 


| Mr. Roy: They actually went into an abortion group. They 
actually went into extreme left-wing groups until ultimately only 
homosexuals are against religion. They made a choice that was not 
acceptable. 


| Mee Jot A. “Taylor: ;( Because Ofwethe + very generalized 
wording of many of these Sections in your code, do you find there 
are complaints made that have to be addressed but aren't 
contravening the spirit and intention of the code, as you 


interpret it? 





| Mr. Roy: When you look at section 10 there is just about 
mothing that escapes except age discrimination, if you give a 
proad interpretation to all the grounds that are there. Ana=that 
is what our commission did. We have given as broad = an 
interpretation as possiple to all of the grounds, including 
molitical conviction and whatever. Therefore, when we receive 
complaints we tend to take most of them pecause most of them are 
acceptaple trom a legal point of view, acceptable in the sense 
tnat we nave cnosen to open the doors as wide as we can. 


—— 


| Mon. Jeon. Taylors tave you indicated the volume of work 
tnat you do as a result of that? How many complaints would you 
Nnandle a year in your commission? 


| Mr. Roy: Last year, we received about 1,300 totally new 
complaints that have to be added to the ones from the preceding 
year whicn were still outstanding. That is a quite significant 
TRumper for a commission that has been in operation for four years 
and does not nave regional offices like you have in Ontario. 
Tnerefore we have few complaints from outside Montreal and Quebec 
meity. 





Mr. J. A. Taylor: How many complaints would have on tne 
go at any one time? 

Mr. Roy: At this particular time we are handling maybe 
800 cases at one time. 


We ee Une fm avons DOM YOU provide for any financial 


assistance to persons based on means or other tests so that they 
Can pursue their complaints? 
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Mr. sRoyse Wes think 9.0Ur duty is to represent before the 
courts ourselves. That 1S what my office does, represent before 
tne courts the complainants for whom we have found discrimination 
and for wnom there has been no settlement. 


Mroe. Jee wae ‘Taylors “Doge you fund, separately from the 
commission starit, Outside legal nelp or other type of help? 


Misi ROY -mmveLy occasionally; not very much. We have a 
Sizeable researcn staff that does a lot Of the, (WOrks=ronotus. an 


terms of legal research. 


Me. J. A. Taylor: I was going tO ask you the size of 


your start and wnat you budget was. 


Mr. Roy: We have 67 people on our staff sout? sof; whicihiges 
may say less tnan 20 who are actually involved in investigation 
and legal representation. The rest are involved in education, 
inrormation, co-operation--that is, liaison WwOrk with the 
communities--and researcn. 


we nave a statf of about 10 people, including support staff, 
wno do researcn; quite a sizeable staff. They have a duty to 
examine all legislation in Québec, all previous legislation, to 
determine whetner that legislation is discriminatory or not. That 
is a lot of work. They have to go back for many years in the 
Statutes. And every time a piece of legislation comes before the 
National Assemply, our commission usually takes a look at it and 
Says whether we feel it is discriminatory. 


Mr. J. A. Taylor: Could you indicate what your budget is? 


Mr. Roy: The budget would be maybe $2 million, but that 
is not a very reasonable tigure to give you pecause I don't know 
wnat the rent is. It is paid directly by Public Works. If here in 
Ontar1lo you were to try to find yourselves in the same situation, 
you would nave to consider tne rent, I suppose. I don't know 
exactly wnat the rent would be. Tnerefore the budget, except for 
tne rent, would pe in excess or $2 million. I am not sure what the 
latest rfigure was because it was prought down last week. I am not 
Sure exactly wnat tne numper is put it is in excess of $2 million, 
maybe $2.2 million. 


si nave not nad a single additional employee since 1976, and 
I don't know if we will ever nave any more because of the economic 
problems everyone has, including government. There is a great 


errort at compressing government expenses in Quépec, as I guess 
everywnere else. 


. Mr. J. Ae Taylor: Could you indicate tne typical time 
Crame tor processing a complaint? 


Mc. Roy: Right now we have a very scandalous situation. 
One has to wait for one full year before an investigation of one's 
complaint is started; except in very urgent cases where we deal 
witn sexual harassment or with other types of human problems. That 
1S about 100 cases a year and those are the cases which we start 





———— 


mmediately. In the cases that are not urgent, there is a year's 
jalt. 





We are looking at tne possibility of speeding up our work in 
jarious ways. we have Changed our procedures considerably in the 
last six months and we are noping to catch up. I don't know if we 
will ever be able to. I may tell you that in the United States 
cney nave the same problem. They nave 100,000 cases backlogged in 
tne States. 


| Mr. J. A. Taylor: How do you deal with frivolous 
somplaints? Are you effective in eliminating those at an early 
stage? 


| MGs nekOyYs aqinat Misr Very difficult. We have an intake 
orocedure that does not look so much at the frivolity of 
somplainants or complaints. It is only during the process of 


investigations that we find the frivolous nature of a complaint. 


Mr. J. A. Taylor: Is there any remedy for a person who 
is accused of discrimination if the complaint is frivolous orf 


vexatious? 
| 
} 


| Mr. Roy: LE a complainant has made a frivolous 
complaint, ne may have made other people suffer because we have 
made an investigation, or he may feel he suffers because he feels 
ne is aggrieved; put there is no remedy there for anybody. 













| Ms. Copps: On that point, since the complainant has 
recourse to the courts in any case, would the alleged infringer 
also nave recourse to the courts in terms of malicious prosecution? 
| Mr. Roys I do not understand your question at all. would 


you repeat it? 


2 p.m. 


Ms. Copps: In Ontario, unless a person goes to a board 
of inguiry, he cannot go to the courts. In Quépec, you said that 
you nave the right to take a complaint to the court regardless. I 
wonder if tnat rignt would also extend to the person against whom 
a complaint has been Vatdabkltn there: Werena frivolous complaint 
laid, would he pe able to seek recourse in the courts like you 
could if there were malicious prosecution or that kind of thing? 


| Mr. Roy: I do not think so, unless we can establish that 
damage nas been caused. It is a question of civil responsibility; 
I guess in Ontario you ealimeat ar tort... 1s. 1c .4 tort. —toveco 
-sometning like making a frivolous complaint? 


Tne only recourse I could imagine would be for a respondent 
to apply to the courts for an order stopping any investigation 
‘made py us that is frivolous. That would be the only recourse. we 
have never nad tnat, although a lot of people have said to us that 
complaints pefore us are too often frivolous. But there has never 


‘peen any action taken against our commission. 
| 


| 
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Clerk of the Committee: Do you have any English copies 
6 SS 
OfDsthe acc: 


Mr. Roy: All I have are French Copies. sipadid not snave 
enough room to pring any English copies of the act, put I have 
some French copies; perhaps they could pe useful. 


MreooSheppard: s-Mr9e Roy, swe nad a presentation here on 
Thursday tnat said approximately 10 per cent of the population of 
Ontario was nomosexual. Do you have any idea what percentage of 
the population in tne province of Québec is homosexual? 


Mr. Roy: No, we do not have = any studies on the 
percentage of nomosexuals. I believe tnere were some scientific 
Studies made. I don't recall. If I were to quote from those 
studies, I probably would be wrong. But do I not remember some 
place that at least 24 per cent or 25 per cent of the population 
is likely to be at least part homosexual? 


Mrwsd. UA. Lay lor: Half and half, eh? 


Interjection. 


Mr. J. A. Taylor: We had a lesson in demographics. It 
was also indicated that 10 per cent of the population was left- 
handed and 10 per cent nad blue eyes; so we can store those-- 


Ms. Copps: I think that 10 per cent was not drawn from 
the population of Ontario; it was drawn from scientific research 
which shows tnat a conservative estimate of the population at 
large was 10 per cent. Tnere is no study in Ontario to show that 
10 per cent are left-nanded either. 


Mr. J. AwlTaylors I donut think 1) is ganmrssue, 
Mr. Sheppard: I don't think that was made clear. 


Ms. Copps: I think that was the intent, tnough. Studies 
on people with blue eyes and people who are left-nanded have not 
been restricted to the province of Ontario; they have just been 
done-- 


Mr. J. A. Taylor: I am sure. Mr. Roy, getting back from 
the lett-nanded remarks to your (inaudible), I understand that you 
nave some economic sanctions provided in your legislation in 
regard to clauses and legal documentation that might be 
discriminatory in nature. Is that correct? 


Mr. Roy: Rignt. Section 13 of the act says specifically-- 


Mr. J. A. Taylor: Could you indicate the range of 
complaints you have entertained arising out of that particular 


provision, first of all in government contracts and then in 
Private contracts? 


Mr. Roy: We have not done anything with respect to 
government contracts, but it is not unlikely that we would get 
some. Nopody thought of pringing any complaints to us, but we have 


| 
| 


nad collective agreements to a great extent; they are contracts. 
section 13 applies very specifically to collective agreements. We 
nave had a series of collective agreements that have 
ee ee provisions with respect to sex and sometimes to 
| 





political convictions. 


| I do not really mean not political convictions; that would 
pe something else. When I talk about politicial convictions and 
convictions and proplems of juridical acts, I am talking about 
trade union constitutions. Some trade unions would forpid from 
mempersnip persons who belong to the Communist Party, for 
instance. Tnat is against our legislation. Section 13 forbids 
anytning like that. 


| We nave had to intervene in the case of the Québec amateur 
hockey association--you have nad a similar case in Ontario--where 
girls were not aple to play hockey with boys. That was based on 
tne fact that the rules of the Québec amateur hockey association 
torpid play by girls. We were able to get the courts to declare 
that any rules such as that, based on sex, were against our 
legislation. 


Me. J. A Taylor: You do not feel the Montreal Canadiens 
are tnreatened in any way, do you? 


} 


| 


Mr. Roy: I tnink the Montreal Canadiens are probably 
above the law in Québec. 


Mr. J. A. Taylor: What about the private contractual 
‘arrangements? Have you had many complaints in regard to contract 
‘Matters? 


| Mr, Roy: No, not that I can recall offhand. But it is 
‘guite likely, tor instance, that one day we could get a contract 
wnerepy gifts are excnanged. If I give a gift to you--I do not 
‘know the English terminology enough or tne legal layman's 
terminology, but ir I make donations--do you say that in English? 







Mc. J. A. Taylor: Yes. 


Mr. Roy: Donations (inaudiple) of the contract. Tite 
give something to you so that you will not ever give it to a black 
person, for instance, that would be against our act. On Lied make 
a pegquest to you and I say you should never marry a Jewish person, 
‘that would pe against our act. That is guite appropriate, because 
instances such as that nave been found, and it is disgraceful that 
-tney should. be tolerated. It is a good idea that legislation 


-forpids that specifically. 


| Unfortunately, tne civil code was not able to protect people 
-against tnat type Ofertneng: in gthe past. Our act was brought in to 
-re-establisn the new public order with respect to that. 


Mr. Lane: A good numper of the concerns I had have been 
answered, Mr. Roy. I would just Jikes toa;pcomment. Coie yPUs Binst 
remarks, where you indicated that you lived in Ontario at one 
point in time. I assume you always welcome an opportunity to get 


back to Ontario. 
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Mr. Roy: I always like to come back, to Toronto 
particularly and Ottawa; they are certainly the two most beautiful 
cities you can find anywhere. 


Mr. Lane: And you mentioned your daughter was born here. 


Mr. Roy: She was born in Ottawa, yes. Whenever a applied 
for a birth certificate for ner, I called upon the Ministry Otast 
torget tne name, put the the ministry responsiple for social 
registration or whatever. 


Mr. Lane: when you get back home, I hope you will give 
ner greetings and pest wishes from the committee. 


There are a couple of things that were not touched on but 
that I am interested in. I think you said that, when you were 
depating tnis code, you found difficulty with the age thing and 
you left it in abeyance; you did not deal witn dete 


Mr. Roy: Age discrimination is not covered by our act. 
Section 10 does not cover any discrimination based on age. We are 
asking tor it, thougn. 


Mr. Lane: Do you mention age anywhere in the act? 


Mr. Roy: Yes, -*we- do; put not for the purposes of 
discrimination. Under section 48, which is a very unique section, 
we nave the rignt to investigate cases of exploitation based on 
the age of a person or on a physical-or mental disability. That 
is, somepody can complain to us tnat, because of one's age or 
one's disability, one is being exploited. 


For instance, a person going on in age--let us say, 75 or 80 
years old--pecomes less able to withstand pressure from family or 
whatever and sometimes will be forced to give things like money, 
pernaps just a pension cheque, in return for lodging and meals. We 
nave nad complaints trom Social Affairs and social workers who 
nave told us, "Tnis lady is giving all her money to this other 
lady, put she is not getting anything in return." We handle those 
complaints too, put that is tne only place we talk about age. 


| Mr. “Cane: “Do youvsthink [theyyrare «likely. to .talk "about, (nt 
in tne near future? 


Mr. Roy: We are asking the government to include age as 
a ground for discrimination. 


| Mr. Eaton: Right now you are saying I could refuse to 
hire you because I thought you were too old or too young? 


Mr. Roy: Precisely. 
Mr. Lane: That is one quite important matter that nas 


been bothering me, because we have a number of people with 


ditterent ideas apout age; is it less than 18, more than 65, or 
wnatever? 


The other tning Mr. Taylor brought up, and I just wonder if 





[ could question you further apout it. Have you had a chance to 
read Bill 7? : 


Mr. Roy: I went tnrough it this morning very quickly. 
Mr. Lane: These trivolous complaints botner me somewhat. 


From what you see of Bill 7, do you think we are inviting 
frivolous complaints in what we are suggesting? 


} 


Mr. Roy: It would be unjust to express myself very 
decisively on tne question of frivolous complaints that might 
arise out of some of your feguslatiron.: “I= think there “ist.a very 
serious effort made on the part of those who have drafted this 
piece of proposed legislation to be very specific and very 
extensive. I sometimes wish our own drafters nad done the same 
itching. 





| Sometimes, of course, to be very specific will eliminate the 
possipility that one would like to see. For instance, in our act, 
instead of saying generally that social condition is a pronibited 
ground, if we nad said specifically that criminal records and the 
(inaudible) a social welfare recipient are prohibited grounds, ut 
might have been more useful than a very wide ground. 


| I would say that by peing specific, aS you are, you will 
propably accomplisn specifically what you want. T don ttathinks Ene 
speciricity of the various proposed enactments will give rise to 
frivolous complaints. Tnere also has to be a discretion on the 
‘commission to deal with these things. 


| Mr. Lane: One concern we nave had expressed is the right 
‘to develop a short list in tne case wnere I am advertising for an 
assistant in my store, or whatever, and I get 200 applications, 
and I just don't have time to interview 200 people. In your code 
could you prepare a snort list without discriminating? 


| Mr. Roy: Your question is, if you get a situation where 
you have to make a decision tnat is really a random type of 
decision or not a very~~ 


Mr. Lane: To pring it down from 200 to TO}. esayfel beforent 
start interviews. 


Mr. Roy: We would request that you explain to us how you 
came to eliminate those 180 applicants. You must have some kind of 


)Criteria. If you tell me you went by alphabetical order, I am 
going to say, "Okay, fine." 


Mr. Lane: As long as we have reasons? 
Mr. Roy: Tnat are not discriminatory, yes- 


| Mr. Lane: Otherwise, it could cause me to interview ail 
of tnem? 


Mr. Roy: Rignt. 
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Mr. Lane: Which would pe a long process. 


Mr. Roy: Nopody wants an employer to do that. Even the 
numan rignts commission at its worst would not expect an employer 
to go out and interview an undue number of people. 


Mr. Lane: So there has to be some way to prepare a short 
list, so*co speak. 


Mr. Roy: Yes. But I think your aCtR Our .act, everybody's 
act in tnis tield permits an employer to use nis managerial rignts 
to the utmost as long as he does not use them witn an intent to 
discriminate or his practices do not produce a discriminatory 
etfect. 


Mr. Lane: Approximately what percentage of your 
complaints actually go to a board of inquiry? Can you tell me? 


Mr. Roy: In our case they go pefore the ordinary courts. 
Tnere is only about three per cent of our cases that actually go 
petore tne ordinary courts. All the rest are either out of our 
jJurisdiction--tney are not so much frivolous; we haven't found 
that many trivolous--or perhaps have been settled. So we have only 
apout three to four per cent tnat go to court. 


Mr. Lane: I just have one more question, Mr. Chairman. 
Does tne human rights commission tell the minister that he shall 
order a poard of inquiry or ask them to do it? How is that decided 
upon aS to whether it can be ordered or not? 


Mc. Roy:..No.. Whens we finish .,our investigation our 
commission issues a recommendation to the parties. The 
recommendation is for the parties to do something specific, like 
let's say, reinstate someone and pay damages. When that is not 
accepted py the respondent the recourse for the commission is to 
go before the ordinary courts and the commission therefore takes 
one of its lawyers and assigns him to prepare the case for the 


provincial or superior court. They then seek an injunction or 
whatever. 


Mr. Lane: You really do not deal with the minister at 
all regarding the involvement. 


Mr. Roy: No, the minister is never involved and there is 
never Ba spoardeoLr singuiry.. 


Mr. Lane: Okay. Tnank you very mucn, Mr. Chairman. 


‘ Mr. Sheppard: Mr. Roy, have you had all your sittings in 
Quepec City? I see on page 65, "Tne commission may hold its 


Sittings anywhere in Québec." Have you always h 
: ad them 
Betonns a , y y in Quebec 


Mr. Roy: No, actually tnat refers to where he 
commission will be situated pnysically, its main offices. Its main 
ofrices are in Montreal, as a matter of fact. we sit mostly in 
Montreal. Tne commission, nine times out of LO) walt = Deane Ln 
Montreal. It will seldom pe outside. Once of twice a Veanolcwiull 
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jo to Québec City wnere a meeting will be held but we never go 
yutside. 


j Mr. Sneppard: So actually you meet in Montreal and in 
Juépec City tne odd time? 


| Mr. Roy: Just tne very odd time, yes. 


| Mr. Havrot: Mr. Roy, would you have a breakdown of the 
L,300 complaints, for example, as to the type of complaint that 
you nave had over the last year so as to give us some idea as to 
whether the complaints were relating to discrimination? 

| Mc. Roy: Tne greatest bulk of our complaints is in 
cespect to complaints with regard to employment. We have very few 
witn respect to education, or access to public places. 


Mr. Havrot: What about racial discrimination? 


Mie ROys “27 am trying to put my hand on that. In respect 
Ito racial discrimination, only 11 per cent of our complaints deal 
witn eh aes ; 


Mr. Havrot: In other words it issapout. 100: 





comes on top of the list. There are three times as much as 
anytning else. Sexual orientation, as I said, is supersensitive. 
Pnysical nandicap now is getting to be of greater proportion. It 
was at 10 per cent but it is climping all tne time. We even have 
‘some on the pasis OL religion, put it is about one per cent. 


} 
j 
} 
i 


Me. Roy: Yes, maybe a little pit more than that. Sex 










| Mr. Eaton: would tne sexual ones be because they failed 
to hire somebody, either male or female? 





Mr. Roy: Sex, yes. That would be a guestion of-- 
Mr. Eaton: Mainly hiring? 


MI. Roy: Yes. Or seniority lists in collective 
agreements tnat are discriminatory; seniority lists for men and 
seniority lists ror women, wages for women and wages for men. 


There is a joke in Montreal about the fact tnat we now have 


a lady president of our commission. Some people have said it is 
fine, tne government will save money and will only have to pay 


-nalt of the wages of a male. 


Ms. Coppss IS your section 19 an attempt to establish 
equal pay for work of egual value? 

Mr. Roy: Section 19 deals with equal pay for egual 
value. It is very unique. 


Mr. Eaton: Equal pay for egual work, OF work of equal 


value? 








Mr. Roy: work of equal value. 
2220 20 sali. 
Mr. Eaton: How do you judge that? 


Mc. Roy: It is not so difficult. We nave not had a great 
deal of complaints, for one thing. We nave not been swamped py 
complaints, although everybody thougnt we would be. It nas not 
made such a great impact from the point of view of complaints. 


Mr. Eaton: How do you decide whether a janitor's job is 
or equal value to a manager's job? 


Mr. Roy: There are wayS tO measure these things. We have 
developed jop evaluation systems that can nelp in measuring these 
things. It is quite surprising what you can do. We have had cases 
in tne North Snore of Québec where we compared a wood measurer 
witn an IBM operator. I must tell you, it is actually the company 
thateard.sver 


Tne company set up a jop evaluation system that covered 
everypody, but tnen tney said tne women would get 15 per cent less 
tnan tne men just because they were women. But they were able to 
compare. They had a jopd evaluation system that did the job except 
tnat they did not apply it as it should have been applied. When we 
Came there, we said, “Listen, what you have to do is raise the 
wages 15 per cent." It can be done. It looks strange to a lot of 
people that you would compare a wood measurer with an IBM 
Operator, put the company did it long before we got there. 


Mr. Eaton: But you said they did it and then took any 
women's jobs and classified tnem 15 per cent lower. 


Mr. Roy: They gave wages to the women, in the jobs that 
tney held, that were 15 per cent lower than men's. 


Mr. Eaton: What happened if you had two wood measurers, 


one a man and one a woman? Tney surely didn't say the woman got 15 
per cent less? 


Mr. Roy: You will find that in most of these cases there 
are no women working in that type of job. There are job ghettos 
and tnese job ghettos operate very, effectively. Its jisjjust 
recently that women have spread out into the nontraditional joos. 
You will almost always find that you have wage discrimination that 
goes along with discrimination pased on equal access to jobs. But 
these tnings are changing. 


Mr. Eaton: Do you nave any discrimination pecause of 
language? . 


Mr. Roy: We do. One per cent of our cases last year. 
Mr. Eaton: What kind of discrimination does that cover? 


Mr. Roy: If I don't hire someone because he speaks only 
nglisn or some other language. If somebody presents himself and 








ie speaks only Englisn, put 1 need someone who speaks English and 
‘rench and if it is true tnat I really need that, of course tnat 
$ not grounds for discrimination then. But if I just choose my 
mployees according to their linguistic background or the fact 
‘hat tney speak Spanish on top of the other language, the French 
yx tne English they already nave, that is (inaudible). As I nave 
sald, we nave had about 26 cases, about one per cent. 


| MS. COpps: I have just a couple of questions. One 
relates to tne issue of the hnandicapped. That has only been in 
»>ffect since 1979, put you do not define handicap, you leave it 
7yery general. 


Mr. Roy: Right. 


Ms. Copps: One of tne concerns that the disabled 
sommunity in Ontario has, as it is listed in your amendment, they 
are granted full and equal rights and liberties, et cetera. They 
iave some concern that the wording of equal rights without any 
gjualiriers or any guarantee of access to either physical or job 
jJescription, that it would tie their hands in applying the law. I 
wonder wnat your experience has been in this general area? 


Mr. Roy: The government decided to amend section 10 to 
sover disabled persons. At the same time, it enacted legislation 
tnat obligated owners of buildings to provide access, such as 
puilding ramps and things like that, over a period of time. It 
also opligated employers to set up employment programs whereby the 
disabled would eventually be nired. That other legislation, which 
we do not see here, provided for a lot of things that would not 
Mave peen possiple otherwise. 


; 
| 
| 














| Tnere is also the possipility for an employer to obtain 
government supsidies to make certain cnanges to accommodate the 
physical disapility.of a person. That is the result of another 
piece ot legislation. They also set up at tne same time an 
organization called the Commission for the Disabled Person in 
Quépec. Tnat deals specifically with the problems of the disabled, 
except for discrimination which we deal with. 


| 












Ms. Copps: Tne budget for that particular commission, 
would tnat pe reflected in-- 


Mr. Roy: Not at al 


Ms. Copps: It seems to me, with the number OL “starr “you 
talked apout and tne extent of your work, that a $2 million budget 
‘seems guite low for so many people. 


| Mr. Roy: Yes, as tT .gaid, cent is not covered by that. 
Possibly telephone pills and electricity pills would not be 
‘covered. But I did not prepare myself to talk to you about the 


‘pudget. I nave no figures at this point. 


| Ms. Copps: Have you had cases of disabled persons going 
into tne courts and not peing protected under this amendment? 


Mr. Roy: As I said a little earlier, we attempted to 








nave tne courts rule on our definition of what is a handicapped 
person. That is, we brought in a case of a (inaudible) person. 
Tnat waS judged to be unacceptable. Also, we prougnt the case of a 
policeman wno nad suffered an ankle fracture when he was younger. 
Wnen he applied to become a policeman, they said, "Your fracture 
on your ankle will make you more susceptible to eventual 
disapility in 10, 20 or 30 years and, therefore, because our 
sickness penerit plans are too generous, we do not want to take 
you on because eventually we will have to pay you too much money." 


We went to court and said: “Listen, “this man “is =not 
disabled. we agree with everybody he is not disabled today, but he 
is peing told that in 20 years he will be disabled. Because of 
that he is retused a job today. we are not even sure of the 
propapility. It is only a question of an extreme eventuality." The 
courts did not agree with us on that, but it is on appeal also. We 
are counting a great deal on the Court of Appeal, as you can see. 


Ms. Copps: You mentioned that you are suggesting 
amendments to the government to tighten up certain areas of 
interpretation. Do you have those amendments in proposed 
legislative form? 


Mr. Roy: we do not have specific sections as such. We 
drew pack from putting the words into the Legislature's mouth. 


Ms. Copps: Regarding language, to what section does that 
apply? 


Mr. Roy: Section 10. One of the pronibited grounds is 
language. 


Mr. Eaton: Under that language section, you cannot 
discriminate in employment pecause of language. How does that 
relate to Bill 101 where they will not let a storekeeper put up a 
Dilingual sign in the province? You haven't tested that in the 
courts yet? 


Mr. Roy: That's a very good question. Your guestion is 
extremely interesting because another specific thing about our 
legislation is that it has some constitutional flavour in the 
sense that section 52 says that any act that is enacted by the 
Legislature after the enactment of this charter, if tnat act is 
discriminatory in one of its provisions, the provision is invalid. 
That means it is a bar on discriminatory provisions by the 
Legislature. Bill 101 was passed after this piece of legislation. 


This was passed py the Liberal government and, of course, that was 
berore the present government. 


We nad a complaint not too long ago, about a year ago, 
because one person of Chinese origin said, "I am refused the rignt 
to choose my own schools or the language of instruction for my 
Cnildren. (That is discriminatory, pecause if I were from England 
Or tne United States, I would nave tne freedom of choice, because 
under Bill Lol you have the right to choose wnether you want to 
send your cnildren to Englisn or French school, if yourself you 
went to an English scnool when you were young. That is one of the 
provisions." Tnat Cninese couple was porn in China. "We did not go 





o English schools, there were no English schools in Cnina and 
neretore we are treated in effect in a discriminatory manner." 
‘ney also said, "Not only are we peing discriminated against but 


t is on the pasis of an act whicn goes against tnis charter of 
luman rights and freedom." 


The commission looked at the whole thing and said that the 


‘somplaint could not be accepted. It was not discriminatory to 
mrovide ror tne language of instruction through Bill 1017 ,thatcthe 
tay it was proposed and the way fre WAS WoittemOut) AneccnemactesLe 
jas pertectly acceptable. Tnat took about a year and a half of 


| 


study py our commission. If I were that couple I would go to court. 


| Ms. Copps: On the issue of political rights, one of the 
suggested areas of inclusion nas been political affiliation in our 
sode. I note that in your code you include two rights: one is the 
tignt of a person to petition the assemply and the second is the 
tignt to be a candidate or to vote. If I am to understand it 
sorrectly, if you are a provincial civil servant tnen you can run 
for office in Québec with no impediments. 
Mr. Roy: No, there is legislation that prohibits you 
from running if--I'm sorry, I don't really know what the 
orovisions are; 1 don't really know. The problem was never prought 
so my attention very specifically. But there have been elections 
and reterendums and it has not caused any problem, because there 
are ways of doing it that are provided for by legislation or in 
some other way, but I had better not answer that because I am 


joing on grounds that I don't know of. 



















ms. Copps: One of the suggestions made to uS was that we 
include it as a grounds ot nondiscrimination in employment. It was 
Brougnt to our attention that in Nova Scotia there waS a case 
wnere, in a government changeover, people who were involved in all 
levels of government, including nonplanning stages, were 
arbitrarily tired without recourse. But in Québec you don't have 
any protection in employment eitner; it is specifically the right 
to petition and tne right to vote and to hold office. Anyway, that 
issue nas not peen addressed in your code then? 


Mc. Roy: I am not sure I understand your question. If 


you are asking ’me if we can protect someone who has mad «pobtticas 


activities at one point or other and is being punished for it-- 





Moun CODDSiatLtat LSawODLy «in discrimination in employment. 
In government, tor example, it ASevery 101 Cen=— 


| 

| Mr. aROYic,..But, 16 you work for the government, that is an 
employment. Ir you lose your job because you are a Liberal and it 
is now a Parti Quépecois government, you are protected. AS a 
matter of fact we are in court today on a case against the 
government whereby a Liperal gamekeeper--aS a matter of fact ut 
was a couple; a lady. and her husband--were dismissed or not hired 
‘as seasonal workers when the Parti Québecois came into power. we 
‘tried to settle tnat. we were not able to and we are now 1n Coun. 


we are going to be heard one day. 








Ms. Copps: So the couple is taking the government to 
court? : 


Mr. Roy: No, we are. 
Ms. Copps: You are taking the government tovcour tr 


Mr. Roy: We are taking the government to court. 


Ms. Copps: Is the protection per se supposed to be 
growing trom sections 21 and 22 because I don ti-reaadw1ru inv thac 
particular section and I just wonder where it draws from? 


Mr. Roy: Section 10 says you have the right to exercise 
your fundamental freedoms and rights equally and your fundamental 
rignts and freedoms are covered py this charter. Any right that is 
covered here, and even some that are not here, may be exercised by 
you on an egual pasis with anybody else without regard to the 
grounds given in section 10. Tnat means the right to political 
convictions and whatever. 


Ms. Copps: The reason that question arises is--you must 
nave otner conditions, qualifiers or regulations that we do not 
see here. 


Mr. Roy: No, there are no regulations under our act. 


MS. Copps: You mentioned that provincial government 
employees would not necessarily nave the right to run for office, 
and yet py this section they do. 


Mr. Roy:. It's possiple for the Public Service Act, =.for 
instance, to have provided for the right to run under certain 
Circumstances or never to run under any circumstances. I really 
can't recall exactly what the provisions are, put it's quite 
possible that another piece of legislation provides for the 
matter, wnich it does aS a matter of fact. 


. MS. Copps: The question is raised that if we were to 
include political affiliation as a prohibited ground for 
discrimination, then there may be some cutoff point where in a 


Change of government you would have senior policy people subject 
to dismissal. 


Mr. Roy: Deputy ministers in our case would pe replaced. 
AS a matter of fact we were fully operational in 1976 when the 
government changed and tne wholesale change of deputy ministers 
occurred. There were no complaints. I don't think we would have 
entertained any complaints pecause, as you say, it mignt be a bona 


ride occupational qualification, if I am going to use American 
terminology. 


ee MS. Copps: Then you would just cover it under the bonne 


Mr. Roy: We would use section 20 as a »pona fide 
occupational qualification. In other words-- 


Zo 


Mr. J. A. Taylor: Or an occupational hazard. 


Ms. Copps: So your interpretation of the bonne roi is 
mona fide. 


Mr. Roy: Yes. 


| Mo nn Dawei GlaylOLrs g APE. jy.0U suggesting that the intent and 
spirit of your legislated Charter of Human Rights and Freedoms 
woulda eliminate political patronage in terms of hiring practices 
ind contracts? 





| 
| Mrone ROY?) . Lt would certainly. As I said earlier, our 
sommission is in court against the government in the case of an 
alleged pias, a alleged discriminatory patronage system in the 
yamekeeping department of Quépec. We claim that it goes against 
yur legislation and I think we have a good case in law. Maybe on 
-ne facts it will pe a different matter. I think anypody working 
for tne government who is bypassed pecause of a problem of 
political affiliation is protected, except perhaps the very 
special senior civil servants who have a very close tie with their 
ninisters and tne legislation. 


| 
| 


| with respect to granting of contracts, if a contractor comes 
to us and says, "I have not had the opportunity to receive a 
sontract pecause I am labelled a Liperal and I am starving. I used 
to pe aple to get contracts in the past." If ne alleges that and 
if we can determine tnat there is proof benind that, he has a good 


| 


case. 
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| Me. J. A. Taylor: How much clout do you hnave--py "clout" 
I mean authority--in terms of pursuing or investigating that type 
of complaint? Are all the documents open to you within government? 
Can you guestion everyone involved in regard to that and then make 
your determination based on the facts you seek out? 





| Mr. Roy: Yes, we have the opportunity of looking at all 
matters. As a matter of fact, right now we are involved very 
directly in a case that involves the Minister of Justice of 
Quépec--not nimself; I am talking about tne Department of Justice. 
Ee nave investigated a case that apparently caused some in juserce 
to some Indians. Eventually there was even a coroner's inquest and 
tne coroner's inguest was alleged to nave been biased and all 
that. Tne investigation by the provincial police was alleged to 
nave peen piased py a complaintant. 


' 





We have investigated and have asked the Attorney General, 


wno cepresentsS us pefore the Legisature when it comes time to 
debate our pudget or wnatever, to send us documents. At first he 
palked. He said, "No, we don't have the right. There 1S no 
jurisdiction," this and that. He nandled himself like a good 
lawyer. But we stuck to our guns and still expect to receive the 
Mocuments. we .have asked for. Although he. nas said they are 
privileged intormation, we have said there is nothing privileged 


Under this act. 








Me. J. A. Taylor: In that case, dado you merely request 
tne information or do you have the authority to attend — pefore 
those persons and to personally seek out and optain the 


inrtrormation? 


Mr. Roy: We have the authority to send subpoenas, which 
we send rreguently. We send subpoenas to all witnesses and, should 
they not respond, under tne act that covers commissions of inquiry 
like the McDonald commission--commissions like that have special 
powers; we have tne same powers--if somebody refuses to obey an 
order of subpoena, we have tne right to charge them with outrage 
au tripunal, contempt of court, which means $50,000 or six months 
in jail. we nave never done that, of course; we don't think we 
will ever do that, but it is a possibility--a “theoretical 
possipility, but a possibility. 


Our other powers are the powers to interrogate someone, to 
ask guestions and obtain information under oath, and also to make 
reports to the Attorney General on infractions--that is statutory 
infractions committed under the act. If someone has committed 
perjury in testimony before us, we make a report to the Attorney 
General and he can deal with it, or if someone has done something 
else tnat is derogatory to the act, he will be denounced by us to 
the Attorney General and he will take legal action. He will go 
pefore the courts on the basis of a statutory criminal type of 
otfence. 


Mr. J. A. Taylor: You mentioned earlier this afternoon 
tnat representations had been made to your commission, and I 
presume to government, to change the act to clarify the 
discrimination provisions applying to homosexuals. Are there any 
Other items tor clarification currently being dealt with by your 
commission or by government in regard to your legislation? 


Mr. Roy: Our commission has prepared a brief. Would you 
like to read it this afternoon? 


Mo. J. A. Taylor: I would: Like: to. but Io am aerardmer 
won't be able to. 


Mr. Roy: I don't think you will either because this is 
it. This is the brief that we submitted to the government with 
respect to changes that we would like to see in our act. 


Mr. J. A. Taylor: It weighs several pounds and is 
several inches thick, 


Mr. Roy: I can leave you a copy. But the things we want 
to add as grounds of discrimination are age, nationality, which is 
not covered, or the fact that a lady is pregnant. We want the 
words "disabled person" very clearly defined because they are not 
now. We have had problems with the courts. We also want 


discriminatory guestions that are formulated in job applications 
to pe rorpidden. 


we nave also asked for clarification with respect to sexual 
harassment. Sexual harassment is a real problem, and it is’ not 
being addressed py our legislation in a very direct sense. It is 


ddressed in an indirect way. That is, section 10 refers to sex as 

pronibited ground, and we nave extended that to cover the 
roblem of sexual narassment. That is our position, but I am not 
ite sure about the courts. 


Mr. Eaton: How do you interpret harassment? 
| Mr. Roy: we have a very wide definition, but it goes all 
sne way to the possipility of words being exchanged that are not 
1ecessarily extremely offensive but tend to be disrespectful in a 
sexual sense or, sometimes, gestures that may not pe acceptable in 
| civilized society. We go all that way, but we also cover very 
‘un of tne mill sexual harassment, which is physical contact or 
proposals of a very specific nature and eventual retaliation. 


| Mr. Eaton: If you ask a fellow employee to lunch more 
‘nan once, are you harassing him? 








Mr. Roy: There isa debate as to whether one fellow has 
“ne rignt to ask at least once. The debate has not been 
sonclusive. No, I do not think we go overboard. If someone, a man 
or woman, makes a proposition to another person it is not the end 
y£ tne world. Tnat is the way the world turns, as a matter of 
Fact. Propositions are made and are- refused. It.  visse when 
retaliation occurs tnat it becomes serious. 

















| Mr. Jd. A. Taylor: Could you leave with the committee a 
70PY of those two volumes you nave there? Is that possible? 
Mr. Roy: I have difficulty understanding you. 


Mr. J. A. Taylor: You indicated you have two volumes on 


the subject matter of the supmission. 
| Mr. Eaton: I have already asked him and he said he can 
leave it. 


| Mie ier Bes Taylor syyot gather you can leave a copy of that 
with our committee. 





! Mr. Roy: Tt want to check pefore I leave it that In save 
mot made any caustic remarks. Sometimes we do not agree with 


everyone. It is here for your perusal. 


| Could I just ask, if nopody objects, you 


Chairman: ' 
indicated you go to court, that the action would be handled in the 
courts as opposed to a tribunal. Can I assume from that ,esthen, 


‘tnat costs can be awarded for or against the commission? 


x4 
rm 


Mr. Roy: Right. 


Mr. Chairman: So if you take a case to the courts and 


lose, costs can pe awarded against you. 


Mr. Roy: Rignt. We nave had many cases like that. 


Mr. Chairman: Yes. Okay- 








Ms. Copps: Is that included in the budget? 


Mr. Roy: Yes, that is included in the budget. 
Interjection. / 


Mr. Roy:It could easily go up, as some of the lawyers 
around tne table here Know. 


Hone |) Mrz@eblgie: s-Theremnrs: One guestion I wanted you to 
clarify. As I understand your act, the commission investigates and 
makes a decision itself about a reasonable settlement. If it is 
rejected py tne respondent, then either you take the action to a 
court or the complainant may take the action to the court. 


Mri ROY. RLgnt. 


{ 
Hon. Mr. Elgie: I just did not want anybody under the 
misunderstanding that if you reject a complaint that complainant 
Cannot take tne action to a court. 


Mr. Roy: When we reject a complaint the option is still 
open for the complainant. 


HON. Mi ELLE: Oye lL caelsc 
Mr. Roy: Yes, it is still open. 


Hon. Me. Elgies” On, eit iS;; it “tsestill, open... [nate cmnog 
wnat I interpreted from here. 


Mra ROY: .YeS;,.,it iis) still .open. As va. matter, Of. Lact ama 
person does not even have to come to us. He or she can go 
completely outside of our circuit to the court. -As a mactermos 
fact, I explained earlier before you arrived, sir, that we 
rejected a complaint from a group of homosexuals concerning access 
to a hall in a Catholic school commission. Even though we had 


rejected it, they went to court and obtained a _ favourable 
judgement. 


2250 p.m. 


Hon. Mr. Elgie: Likewise, if -=they decided to, do. it 
themselves, they could face the cost if they lost. 


} ‘Me. Roy: Right, but that is a very good thing. I think 
1t gives people the freedom to express themselves before the 


courts, and not be at the mercy of a commission like ours. It's a 
good idea, as far as I am concerned. 


Mr. Chairman: Just one other question: I have only just 
read tnrough this priefly. I did not see anything in there with 


respect to Special programs or atfirmative action. Is there 
anytning in your-- 


Mr. Roy: In our act? 


Mr. Chairman:--that permits that? 


Z0 _ a 


Mr. Roy: We don't have anything specific with respect to 
Irirmative action. We nave always thought until recently it was 
liegal to undertake affirmative action programs, but we are 
etninking the whole tning and we think perhaps there is ?%a 
iosSipility. My personal idea is that it is a long shot, and it 
mould pe petter if tne Legislature speak out specifically and very 
‘orcetully on the matter. You will find in our brief that we are 
isking for the specific possipility of implementing atfirmative 
iction programs in Québec based on all grounds--not only sex, OF 
:ne handicapped, the disabled grounds, but all grounds, including 
sexual orientation. 





| Mr. Eaton: Just to come back to the procedure again, 
somebody has complained to you, and you think they nave a case. 
fou have no power at that point to order, or to punish, anyone LOL 
ynat they have done. In other words, you know that employer has 
jiscriminated, put you have no power; you would have to take him 


jo court. 
| Mr. Roy: Rignt, we don't do anything. 
| Mr. Eaton: You cannot fine him or anything. 


Mr. Roy: The process of an investigation, as your own 
agency will be aple to tell you, is in itself sometimes a little 
>it of a punishment, sometimes a little bit of an education 


orocess, sometimes a little bit of everything. 


| 


| Mr. Eaton: You can get him to negotiate a settlement. 


Mr. Roy: Sometimes — settlements occur but an 
investigation, when it is well made, and I am sure that tis. cue 
case in Ontario with the experience you have had and the fine 
people you nave here--I am sure the process is a very positive 
one. Eventually, going to court is just because sometimes you have 
to put your foot down. 


| Mr. Eaton: Any information you have gathered as far as 
an investigation then would be available to both sides of wcne 
argument? ; 


| Mr. Roy: That 1S a nice question, pecause tnere is a 
proplem. When you investigate as you do in Ontario, and as we have 
done until very recently in Quéepec, in an inguisitorial manner, 
‘that is, seeing one person, one witness at a time, not with 
anybody else around, although sometimes a lawyer is present, you 
‘tend to accumulate proof, evidence that pelongs only to you as an 
‘investigator or as a commission. When you go to court you have 
your pockets full of information the other side does not have. 
That is not necessarily a very good way to nandle it. I think that 
~snould be discussed and the merit Should be appreciated eventually. 
| 
Wnat we are trying to do right now is to hold hearings where 
| =e are in the presence of everybody else. When witnesses come 
and give tneir evidence they are heard by the other party, and the 
other party may cross-examine and may interfere in whatever way he 
or She wants. Eventually, wnen we go to court, the other party, 


the respondent, Knows what we nave. That may be disadvantageous in 


| 


a ne eS eam aaa a eo a 


a certain way to us, but we are government, a public body, an 
agency that works for everybody, not just for one section of the 
population. Actually we work for everyone. These are public funds 
we use and, therefore, I do not think we should restrict ourselves 


to one type of group. 


Ms. Copps: On the issue of your findings, the anecdote 
you spoke of in the beginning about the two women teachers and the 
two men wnen they arranged a settlement of $10,000, did the 
commission suggest that settlement or was that strictly between 
the two parties? 


Mr. Roy: Frankly, I hnandled that case myself, because it 
was only at the very preliminary level. Through my uSual process, 
I sent out letters saying we nad complaints and this and that. We 
Started an exchange witn the respondents’ lawyer through letters 
wnere he gave us a little information and we kept asking for 
further information. At one point, we received a phone call from 
tne lawyer saying, "Well, we want to settle this and that's it." 
They just said, "Will $10,000 satisfy the complainants?" and we 
Said it waS up to them, not up to us: 


Mr. iJ. As Taylor: I was just wondering the extentesore the 
dollar value put on the infringement of human rights. Are there a 
lot of those Kinds of cases where you can buy your way out of an 
infringement? Do you see a lot ot .that? 


Mr. Roy: Yes, I am sure. People will sometimes be aple 
to buy themselves out of a lawsuit by simply dishing out what they 
would nave paid for their lawyer. With the cost of lawyers today, 
sometimes it iS very expensive. 


Miro wi Aen Taylor: 1. wasn't. asking “whether part -ewas ara 
Dargaln or not, I was trying to determine the freguency of cash 
Settlements in terms of your work. 


Mr. Eaton: Getting along without the lawyer is a good 
puy. 


Mr. Roy: I believe in Ontario you have some very strict 
regulations witn respect to how settlements come about. I believe 
your commission is very active with respect to what is acceptable 
and wnat is not acceptable in terms of a settlement. I don't want 
cto interpret the commission, they can speak for themselves, put I 
believe, if I understand correctly, that they consider they 
represent public interest in an issue and they want to make sure 
one does not buy peace by paying a certain amount of money put 
Still go on after that to discriminate. That is, the commission 
would go out and make sure there is a commitment not to 
discriminate furtner and there is a new policy established py the 


come a that will forbid discrimination. That is well, that is 
ine. 


In our cases in Québec, we are very sensitive to that kind 
of approach too, but sometimes, when you have the case loads we 
have and the Americans have, for instance, they take the attitude 
tnat it 1S better to settle on terms the parties are willing to 
accept and get on witn something else. 


cue 
| 
Mr. J. A, Taylor: Is it frequent then in your case? Are 
here Erequent cash settlements in Québec? 


| Mre® Roys'> Yes, they are freguent in that they occur at 
feast a guarter of tne time we nave complaints. 


| 


| Me. Chairman: Tnank you very much, Mr. Roy. = We 
ippreciate your coming today at our request and taking the time. 


Mr. Laskin is here. we indicated 3:30. I Know of one member 
mo indicated ne wanted to be back at 3:30 and that was Mr. 


Riddell. He was going to be doing something with the CBC. Can we 
tarry cignt on? 


Mrs Jse Ae Taylor: «I would think so, Mr. Chairman. At the 
tisk of repetition, when he comes in possibly we could pursue at 
least part of the area we are interested in. 


| Mr. Chairman: Okay. I know Mr. Renwick is interested as 
well. There is no objection then? I would just aS soon carry on 
and work right tnrougn. The second person whom we specif ica Lby 
asked if the would come pefore us to answer our guestions is 
zounsel for the human rights commission, Mr. Laskin, who I know 


qas a tignt schedule today pecause we were jockeying for a while, 
time-wise. Jonn, we very much appreciate your being here. 


Mr. Laskin: Thank you for jockeying the time for me, Mr. 
Cnairman. 


Mr. Chairman: Mr. Johnston could not get in pecause 
could not get out of Sudbury airport, and Mr. Renwick, who is not 
‘ere at the moment, had given me a few concerns. Did you get a 
copy ot those? 


Me. LaSkin: I do have a copy of those, Mr. Chairman. 


i Mr. Chairman: Maybe we could perhaps hold those until 
Mr. Renwick comes. 

i The committee wished to nave you here so that we could ask 
you guestions, Mr. Laskin, primarily concerning procedures that 
‘the human rignts commission currently uses, and perhaps for an 
opinion of how the new Bill 7 might change, if 7 ath al, vyche 
procedures that the human rights commission follows. 

| Having said that, I will leave it open to questions. Perhaps 
we can wait tor Mr. Renwick. I know ne had some written concerns 


so Mr. Johnston did as well. 


| 


| Mr. Laskin: Perhaps while we are waiting I can 
introduce, with your permission, Jim Stratton, who is the director 
of compliance and conciliation. Jim is here because if there 15 
any particular factual administrative guestions come UP, he is in 
‘a mucn petter position to answer it than I am. 


I mignt clarify for the committee just exactly wnat my 
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position is. It is true tnat I am counsel to the commission, but 
the committee may pe aware that as ot apout two or three months 
ago, the commission nas on its staff a full-time legal counsel. 
Presumably my role will be that much diminished if indeed it 
continues to exist at all. 


I am also counsel only in a limited sense, because as the 
committee is, probably also aware, in respect of boards of inquiry, 
to which the commission is a party, generally those boards are 
carried py counsel from the Attorney General's department and on 
occasion py outside counsel in private practice. Since I have been 
counsel to the commission I have not personally done any boards of 
inguiry on pehalr of tne commission, although I have done some 
petore. I am counsel in that sense. 


Mr. Cnairman: The two suspects we were referring to 
earlier nave arrived . ; 


Mr. R. F. Johnston: I apologize, Mr. Chairman. We were 
in Sudbury and driving back. Unfortunately we were fogged in. Mr. 
Cnairman, I also have with me, on my right, Mr. George Brown, who 
you no doupt Know is the executive director of the commission and 
nas nad a long association with the commission. 


MC. Chairman: Mr. Laskin has received the written 
comments tnat Mr. Renwick gave me. I suggested he hold those until 
you arrived. I will open up to guestions then. If you wish to 
pursue tnose now, or if anypody else wants to start off, fine. 


Mr. R. F. Johnston: I would be happy to start. You know 
what my guestions were. I wonder if you could give us a systematic | 
Kind of outline of what the present investigative procedures are > 
and then talk a bit apout wnat is involved in training your people. 


Mr. Laskin: ‘By ‘all “means. Let ‘me,*if “1 ican; itake® 1ce. im 
two stages because the procedures tor investigating a complaint 
have been changed somewhat in the last two months, internally, in 
an ettort to speed up the process and to promote earlier 
settlements of complaints. So, if I can step back a bit and tell 
you what the procedure has been, then I will tell you what tne 
present dirferences are, which, in my judgement and I think that 


of tne statr at 400 University, have Significantly improved the 
process. 


A potential complainant comes to tne commission and has a 
personal interview. He cannot file a complaint or write out a 
complaint without a personal interview from the intake officer. 
Once that is done, and assuming the commission has JULCLsdzction, 
tnen tne commission nas no discretion; it must accept the 
complaint, and the complaint is filed. That is what the statute 
Says, and that is what the Supreme Court of Canada told us about 
10 years ago. Unless it is absolutely clear that the complaint is 
one that 1S completely outside the commission's jurisdiction, the 


complaint is filed and accepted. It is given a file 
ae 3 ° num 
administrative purposes. e ber for 


cc is then served On a respondent. It is served in one of 
two wayS; it is eitner served py mail or it is served personally. 


If it is served personally, it 1s always done by appointment. We 
do not send an officer out to catch a poor employer by surprise, 
Or anything. Tne officer in charge of the investigation phones up 
and makes an appointment. He says, "A complaint has been filed." 
He comes down and says, “Here is the complaint." 

| An officer is tnen put in cnarge of the investigation. That 
oftticer pasically goes out to find out all that he can about the 
complaint; not only trom the respondent put from the complainant, 
from tne complainant's family if that is celevant, trom witnesses 
supporting tne complainant if that is relevant, and also from the 
respondent. 


If tne officer goes out there, he will only go out there by 
appointment. He will want usually to do two things; to interview 
tne respondent and any employees of the respondent or persons 
associated with tne respondent who may have relevant information; 
and to look at and, if necessary, take copies of any documents. 


| Most of the time, and that is about 99 per cent of the time, 
we never nave any difficulty with tnis. Respondents, by and large, 
are co-operative. We have never found, aS a rule, tnat the 
‘respondents are there to obstruct our investigations. In the six 
or seven years that I have been associated with the commission, I 
cannot think of more than half a dozen cases where that nas 
nappened. Usually it is pecause a point of principle is 
‘involved--whnich we can deal with later if you wish. 


We investigate. We interview people. The only rule we follow 
is tnat we don't like to have a respondent or his representatives 
‘tnere when we interview a witness, usually an employee. The 
‘reasons for that will be self-evident to you; we are concerned 
apout reprisal, we are concerned about intimidation. That is 
really the only restriction. Tnere is no question that employees 
‘nave always had the right to have a representative or counsel 
tnere. It is usually not counsel so much as ic fs. 2. .untou 
representative; some member of the family, a legal adviser or 
whatever it is. Tnat happens aS a Matter of course. 


Mr. R. F. Jonnston: Often? 


| Mr. Laskin: Yes, often. Of course the commission has no 
objection to that. I think the officers nave been very careful to 
make sure tneir inquiries and their interviews of witnesses do not 
interfere with the respondent's ordinary work day. Eooran employer, 
for example, tells us, "It you are going to sit here and interview 
my employees for tnree hours, I am not going to get any work done, 
I am not going to get any business done," we Say, "That's fine; we 
would pe nappy to interview them after hours or on weekends-~just 
tell us when we can do it and we will set up an appointment." we 


don't try to disrupt the business day. 


With respect to documents, we ask for tnem; and glad we don't 
get them, we politely withdraw. I think that is about the simplest 
way I can put it. There has never been a resort to a warrant by 
commission officers--not since I have been associated with the 
Commission, wnicn goes pack to about 1975. We have never demanded 
documents; we nave never said, "We can go in and open your files 





and seize your records," and so on. AS a lawyer I don't pelieve 
tnat power exists. 


Mr. Eaton: Have you been refused? 


3:10 p.m. 


Mr. Laskin: Rarely, but there have peen occasions when 
we have been refused. We have taken certain complaints against 
educational institutions, as an example, wnere promotion, hiring 
and tenure have pecome issues with respect to certain 
complainants. 


Some of you may know that universities take a particular 
position on tenure files, that they are confidential files of the 
university. Our position has peen that there iS no_- such 
confidentiality. But in that case, we simply say, "That's fine." 
We witndraw. we try to negotiate some resolution with the 
solicitors for the respondent, and if we cannot do it, then we 
simply say, “Well, you will have to deal with it at a board of 
inguiry." Tnat issue has not come before a board yet, but it is on 
its way right now. 


Mr. R. F. Jonnston:;: Is there ever any indication that 
the fact tnat the intormation is being withneld will be held 
against them by the poard of inquiry? 


Mr. Laskin: Never. Tne only sense, of course, in which 
it is neld against them, is in the sense that it leaves the 
commission powerless to do anything other than to recommend the 
appointment of a poard of inquiry. 


-If we do not get the documentation that we think we need to 
investigate a complaint, and make some decision on the basis of 
all information, then we are left in the position of saying: "We 
don't have any information. The only thing we can do is draw some 
interence that whatever information the respondent -has may be 
nelptul to the complainant"; or at least to say, "This is a matter 
tnat nas to pe aired at a board of inguiry because you put it 


beyond tne power or the commission to make a recommendation on the 
basis of all information." 


We can only recommend a board, summons the documents to a 
board, and if they opject to producing them at a board of inquiry, 
we tell them: "You will nave your remedies under the Statutory 


Powers Procedure Act. You will be apnle to move to quash the 
summons." 


| Tnat will pe dealt with in the ordinary course py a poard 
Cnalrman, and ultimately by divisional court if necessary--as 


indeed has nappened in one or two cases; we nave gone to the 
divisional court on precisely that issue. 


i Shall come back tO your question about training in a 
moment. First, let me just finish the process. 


. we investigate. As you know, there is a statutory sauty sco 
investigate. Througnout the course of it, it is all being 








cecorded, so if tne officer takes notes, tne officer will be 
oreparing tne case file; there will be case reports on all 
investigations. If we take a statement from a witnes, the witness 
jets a copy of that statement. 





Mc. Re F. Jonnston: when? 


Mr. Laskin: AS soon as the witness nas signed it. Other 
than that, we take the position that our file is contidential, 


contidential to tne commission and exempt from inspection by both 
parties. 


| Once the investigation stage is completed, we embark on the 
conciliation stage, whicn is also mandatory. In that stage tne 
ofticer and nis or ner supervisor will have met beforehand and 
will nave discussed and presumably developed some conciliation 
strategy. Tnat strategy may suggest meeting the parties 
separately, or it may suggest meeting them together. Whatever 
happens, that strategy is proceeded with and the findings of the 


investigation are reviewed with both parties. 


A process is- then commenced whereby the officer--and 
isupervisor, if necessary--and the parties try to effect a 
settlement of the complaint, as the Statute requires. Two things 
are made quite clear to the parties at this stage. First, they can 
opviously nave tneir legal advisers or representatives present 
during the conciliation process; and secondly, it is made 
pertectly clear to them that the discussions are entirely without 
prejudice. 


So, if the matter is not resolved and must go to a board of 
inguiry, whatever took place during the conciliation process is in 
‘tne same position as what takes place during a settlement 
discussion between lawyers, that is, it is completely privileged. 
It is not admissiple at a board. A poard chairman will never hear 
evidence of tnat discussion; and the rationale is exactly the same 
as in lawyers' discussions, to promote settlement. 


If tne conciliation effects a settlement, we draw up 4 
memorandum of agreement to be signed by both parties. It is made 
‘clear to them that it is supject to ratification by the 
commission, pecause the commission takes that view that it has got 
to pe satisfied that the settlement also promotes the objectives 
of the commission. Having said that, in practice I can thinkreot 
only one case where the commission did not approve a settlement 
that had apparently been arrived at by both parties. 


If it is settled, it is dealt with initially by a subset of 
the commission wnich we call the case review panel, which is three 
commissioners sitting weekly who deal with settled or withdrawn, 
dismissed complaints, not for the purpose of finally disposing of 
Bnem but for tne purpose of going through them so that they can 
pring tnem to the full -commission and dispose of them. fairly 
guickly. That happens in a large number of cases. 


If tne complaint is not settled and the parties are apart, 
then tne otficer will prepare a formal, written case analysis on 
tne complaint whicn will Summarize generally his Or ner 


investigation, the position of tne parties, the issues which are 
in dispute and so on, and generally will send that case analysis 
along with copies of the investigation reports to me as legal 


counsel. 


Since I have peen associated with the commission my job has 
peen in large part rendering legal opinions to the commission on 
cases which nave not been settled and which are in dispute. I get 
tne rile and I prepare a legal opinion and if there happens to be 
a legal issue involved, I try to give some judgement Or assistance 
to the commission on wnat tne legal issues are. If it is a factual 
matter I try to assess tne evidence and we can discuss later, or 
now if you wish, the Kinds of criteria which tne commission 


generally follows. 


In a nutshell, in most cases we are looking to see whether 
there 1S a prime facie case of discrimination, whether there is 
enougn evidence to call upon the respondent to answer without 
making any prejudgement otf credibility or the merits of all of the 
evidence pro and con, put is there enough evidence, nas _ the 
complainant prought forward enougn evidence to call upon the 
respondent to answer. If the answer to that question is yes, then 
my general practice would be to say there is a prima facie case of 
discrimination and in my judgement it is a matter that should pe 
Gealtswithratyapoard.of, inguircry. 


My legal opinion, along with the case file, then goes to the 
full commission. The full commission reviews tne file, discusses 
it, they may call upon me for some additional information or an 
elaboration of my views. There are times when it has disagreed 
witn me, and indeed I would hope so. That is healthy, but 
certainly there are many times they will disagree with me. They 
will cast a vote and make some recommendation to the minister. 


AS you know, under the present code the minister, in my 
Opinion, nas an independent discretion of his own to exercise as 
fo whetner or not to appoint a board of inquiry. Under the 
proposed Bill 7, presumably that would be taken away from him. 
Certainly the present minister has exercised his independent 
discretion on occasion and, indeed, commands the entire file 
betore nim and has the entire file, as the commission has, 
including tne legal opinion. 


It tne matter goes to a poard of inguiry, then a pboard 
Cnalrman is appointed who is generally a law professor, someone 
independent. He conducts a hearing. when I first did poards of 
inguiry in tne early 1970s tnere were one or two cases where 
respondents were appearing without counsel. In the last seven or 
elght years I can hardly tnink of a case where respondents were 
betore boards w:itnout counsel. 


In my opinion respondents have become very sophisticated 
about the operation of tne Human Rignts Code and fairly 
knowledgeaple about its operation and so on. Tnere has been a 
prolireration of seminars on human rignts legislation. Most of the 
large law firms in Toronto now have at least one lawyer who 
devotes nimself to human rignts and lapour related Matters. My 


iy J/ 


xperience is they are pretty well aware of wnat is happening. 
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| Tnat is the overview as to now it was up until two months 
igo. I do know whetner you want to stop here or you would like me 
:0 complete tne picture by telling you of the new procedures which 
‘ne staff have implemented in the last two months. 


| Mr. Renwick: I have no knowledge of this at.,all,., never 
waving dealt with a case as a lawyer on behalf of a complainant or 
respondant, but am I correct that the commission itself does very 
little other than to review papers and to listen to supmissions 
from either its own staff or from you as counsel? 

| 


| Me. Dbaskins If we are talking about the day-by-day case 


\ 
| 


work of tne commission, which I think you must appreciate, Mr. 
Renwick, is only one small part of the commission's function, I 
suppose the answer to that guestion fairly is yes. It only rarely, 
in my experience, has heard oral submissions from the parties. It 
aas only rarely nad the parties there in person before it arguing 


ineir position. 

















So in terms of its dealing with cases, it is dealing largely 
on the basis of my legal opinion, the case analysis and the case 
Eiled py the officer and whatever its experience in human rignts 
matters. That is tne information it has upon which to make its 
cecommendation. Having made its recommendation, if there is a 
noard of inquiry it is a party to tne poard. It is not in the 
position of deciding, it is a party to the poard and will be 
represented tnere by counsel. 

| 





Mr. Renwick: I am speaking of the pointiirim qtame's Upeike 
wnen tne commission, wnatever that is, has eftected a settlement 


or has failed to effect a settlement. 
e this is ratner a strident or a harsh way to put 
Isc, but for illustration, is it fair to say the commission has 
pecome very much the slave of tne staff, tnat apart from your 
intervention as outside counsel the so-called filing of tne 


complaint is the process of the starf, the investigation is a 


process of the staff, the report and recommendation is a process 
mm. tne. statr,, but the commission at some DOLL, asee read tne 
statute, nas to deal with every complaint. Do they deal with every 
complaint or nas it become a paper ritual that they go througn and 
accept pasically tne recommendations of tne staff? 


| Mcu” Laskin: It} is quite’ the ‘contrary actually. Let me 
Make a couple of points. You are certainly right that the staff 
does tne investigation. I guess zdministratively tnat is now it 
would have to be. Tnere is only one full-time commissioner, being 
the cnairman. Tnere are certain part-time commissioners but the 
rest of the commissioners will gather together perhaps no more 
‘than tive or six days of the month at MOSt 


I suppos 





there are many officers 


| Certainly in tne past, numper one, 
the other. They 


| 
-wno would not make any recommendation one way OF 
| 


ae eT eT a a a ee Oe Oe ee; 


~w~Vv 


simply saw tneir function as an inrormation gatnering function so 
tne tile would come to the commission. ‘ 


Mr. Renwick: When you say "tne commission," to whom 
wouldwicegos 





Mr. Laskin: I mean -the commissioners. 





Mr. Renwick: Does it come to tnem assembled in a room in 





Mr. Laskin: No, tney meet montnly for at least two days 
a month. 1 would say one of those days is generally taken up with 
wnat I will call general policy matters. The second of those days, 
and obviously there are differences in time, put the second day 
will pe taken up with actual cases. 





Mr. Renwick: But the volume must be such that the amount 
of time the commission addresses to each particular complaint must 
pe significantly limited. 


Mr. Laskin: Not really, for this reason: over 80 per 
cent of the complaints are settled. That is tne first thing I 
tnink you have to appreciate. 


Mr. Renwick: wno settles them? 


Mr. Laskin: Initially the officer and supervisor, with 
tne parties and their representatives, but always supject to 
ratification py the commission. So the officer and his or her 
supervisor will go in tnere, will hold a. conciliation meeting; 
will, let us say, settle the complaint; will draw up, as 7 «said 
perore, a memorandum of agreement which will be signed by the 
parties and will pe subject to ratification by the commission. 


That settlement then comes before three of the commissioners 
wno sit weekly in a panel called the case review panel, precisely 
ror tne purpose ot reviewing in-depth settlements that have been 
arrived at. Having reviewed it, they are then in a position to 
tell the full commmission at its monthly meeting that they have 


gone over tnose settlements and in their judgement they think they 
are appropriate. 


Tne rtull commission will have had the file and will have an 
Opportunity to say to the case review panel that they do not think 
tnat is rignt. Indeed that nas happened on occasion. They might 
tell tnem thney are a little concerned about the settlement, why 
wasn't $1,000 received in general damages instead of $500, that 
sort of thing. That takes place at a full commission meeting. 


| Mr. Renwick: But) Ile am .very, .much: .concerned. “that. the 
commission, wnich under tne statute is charged with affecting the 
settlement and recognizing that tney cannot do the investigation, 


must eftect the settlement. "lgitake: it, sthey do not’ ever; enave 
something called a hearing? 


Mr. _Laskin: On verarerm OCCaSl ONS. amis tawletmume mlO Enc amour 
that section 14 as it now stands says, "A commission or an 


— 


officer." It is generally an officer who does tne actual 
investigation. 


we nave on rare occasions held a formal oral hearing and let 
the parties come and make their submissions. I suppose the reason 
we ago not do it more often is purely an administrative one. 
Because of the time factor you nave mentioned, if we were to offer 
an oral nearing to near every complaint tnat is not settled, then 
really you would have to have 10 full-time commissioners, I think 
it is Padres coctsay,> Lolly” appointed’ *with™® “no other outside 
employment Or WOrK. They would have to be working five days a 
week. Tnat is the only way you could do it. We have not gone to 
that system. What we have gone to is a de facto system that really 


anticipates tne provisions of Bill 7. 





| 


| To come pack to your earlier point, my experience has been a 
far cry from the commission rubber-stamping either the officer's 
report, if indeed he makes a recommendation, or my legal opinion, 
Ma far cry from it. As I said before, and I meant it seriously, 
‘there nave peen many occasions on which they have disagreed with 


I 


me. There have. peen just as many occasions when they have 
disagreed witn the staff. 


i 


| 

| My experience has been that those commissioners take that 
‘jop very seriously. I can tell you they are invariably prepared, 
nave read the file, are fully conversant with it. We sometimes 
have some awtully heated discussions about case files, very neated 


i 
discussions. 


i Mr. Renwick: I do not want to pursue this too long, but 
do each of the commissioners have a COpy of the file available to 
them wnen they meet once a month? 





| Mr. Laskin: Yes. 


Mr. Renwick: They nave a complete file on’ ‘every 
‘complaint they must deal with once a month? 


Mr. Laskin: That is right. Includiungr the legal opinion 
and tne case analysis. Tney get that about a week in advance, SO 


tney will nave reviewed it py tne time they meet. 


Mr. Renwick: What would be the work load on that 


particular day? 


jos 30 p.m. © 


Mr. LaSkin: In terms of cases, Mr. Brown says about 30 
or 40 and 1 think that is feir. But recognizing there are a number 
or them in whnicn we found that the complaint is totally witnout 
merit. Going pack to wnat I indicated pefore--and indeed I think 
“it is one of the salutary recommendations in Bill 7--the 
Commission has not at the present time any power to deal with 
frivolous complaints. It must investigate them in the same way it 
investigates any otner complaint, so invariably you will find that 
of the 30 or 40 a good numper of them really are totally without 
“merit on the face of Lens and: they don't take very long to dispose 


mot. 
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Let me tell you quickly what the new system is and what tne 
Cnanges are. The first change occurs at circ initial stage before a 
complainant even has a personal interview with an intake officer. 
The staff now sends out a questionnaire--I have got a copy here 
that I will be happy to leave with the committee--to the 
complainant, wnicn it asks that the complainant > fill out and 
wnicn, it is hoped, will provide the commission with much more 
detail apout the alleged complaint than it has now. Part of the 
purpose of that questionnaire is to put more Of at) onus on the 
complainant if tne complainant is serious about coming forward 
witn tne matter--to get the complainant to sit down and specify 
wnat it is he or she is really concerned about. SO we get that 
questionnaire. 


In turn we send the respondent a questionnaire. We ask for 
tne respondent's position on the complaint. We ask the respondent 
to produce any documentation that may be relevant to the complaint 
and also to answer any specific questions we have that may arise 
rrom tne complaint. Tne respondent is under no obligation to 
answer tnat questionnaire, no obligation whatsoever. But in 
practice I am advised that in the two months since it has been 
Operating, respondents nave almost always answered it. We have 
round that it nas helped tne process immeasurably. 


Mr. Van Horne: It's made very clear in tnat form that 
tney are not obliged to respond to the questions. 


Mr. Laskin: Mr. Stratton will look at it. 


Mr. Stratton: It's in the covering letter. We ask them 
if they would appreciate filling out the questionnaire. we don't 
tell them tnat they don't have to. 


Mr. Van Horne: But it's not made clear to them that they 
don Cave tosdos it. 


Mire ocraccons: No; 


Mr. _J. A. Taylors Is that simultaneously with the 
questionnaire that the complainant fills out? What I'm getting at 
1S whether the person accused is in the position of knowing the 


nature and tne particulars of tne complaint pefore he is asked to 
respond. 


| Mr. LaSkin: Yes. He will actually get three things: He 
will get a copy of the complaint that has peen filed py the 
complainant. 


Mr. J. A. Taylor: That nas to be in writing. 
Mc. Laskin: Yes. That has to-- 


Mi. Je A. Taylor: Because you said it has to pe oral as 
well. You said there nad to pe an interview, but you didn't say-- 


Mr. Laskin: But it is reduced to writing. 





Mr. J. A. Taylor: Then ne Signs that. 


| Mr. Laskin: Right. Tne complainant signs it. I nNnave 
grougnt you a COpy, which I can read. But tnere is a complaint 
form. 





Mr. J. A. Taylor: So tne accused gets a copy ofcthats 


| Mr. Laskin: Tne respondent gets a copy of that, and she 
gets tnis questionnaire. The third thing the complainant gets is a 
brochure that tne staff has developed, which sets out the entire 
procedure under tne code, indicates that you are entitled to legal 
counsel--a specific provision~--and tells the whole process all the 
way tnrough. S5o ne will have those things. 


| MYre Uce A. Lay LOL: That's two. Is there a third thing you 
mentioned? 


| Me. LaSkin: Mr. Stratton tells me ne also getS a copy of 
tne human rights code. So he gets four things: a copy of the 
complaint form; tnis questionnaire, which he needn't fill out but 
does pecause it seems to nelp the process; the brochure on the 
procedures; and a copy of tne statute. 


Then what happens is that instead of this prolonged 
investigation rignt away, which went on until two months ago, what 
tne staff has now instituted immediately is something that it 
calls a fact-finding conterence, which takes place in two stages. 


| Tne first stage is a face-to-face meeting by the parties, 
witn their counsel if they wish, with an officer and perhaps a 
‘supervisor. A discussion takes place as to the respective 
positions or tne parties. That discussion is with prejudice, as is 
‘made clear to them, so it is not privileged. It is with prejudice. 
What they try to see is just how far apart they are and whether 
‘tnere is any prospect of a Settlement, and if there isnsty “any 
‘prospect of settlement are there at least any facts or any issues 
we can agree upon--wnat's narrow and what's in dispute. Tt--thnese 
is Some indication that there is a kind of agreement that could 
lead to an immediate settlement then we proceed to stage two? Oe 
this fact-finding conference. 


| 


Stage two is a conciliation meeting witnout prejudice, where 
we attempt to arrive at a settlement at a very early stage. In 
fact, as I understand it, this practice has been very salutary and 
has resulted in a large numper of cases now being settled very 
early on, whereas up. to two montns ago we had to go out - 1 ne.our 
‘normal way and investigate. 


| Mc. TiRee F.erJohnston: “Do you “have any figures on tne 
percentage difference or anything like chav? 


Mr. Laskin: Mr. Stratton tells cmesstiti as much in its 


-intancy, and tney have only done about 20 or 25. But they've had 
-apout an 80 per cent success rate so far on the 20Ou0LricOs 


Mr. J. A. Taylor: what is tne form for recording the 


kitcnen-table type of nearing that is with prejudice? Is there a 


Snortnand reporter present? How is tnat handled? 


Mr. Laskin: We have developed a form, which is called a 
record OL statements and positions of respondents and 
complainants. The officer will simply list the issues that are in 
dispute, sit down with the parties and cneck off whether they 
atfirm or deny each particular point, so at the end there will ‘be 
a complete record of those issues on which the parties have agreed 
and those issues on wnich the parties are apart. This record is in 
written form and is available to both complainant and respondent 
as well as the commission. G 


Mr. J. A. Taylor: Isi@thaty thew totaly of jithe, matter ceichar 
are with prejudice or is tnere something else in terms of, say, an 
investigator being present and then being in a position to use 
Maybe other information gathered at that meeting, if I can call it 
a meeting, in a subsequent nearing? 


Mr. Laskin: It could, and presumably he would be taking 
notes. Tne extent to whicn his evidence would be admissible at a 
Subsequent poard hearing, I guess, would be a matter for the 
cnairman of tne poard. My experience has been that while 
technically, as you may Know, under the Statutory Powers Procedure 
Act so-called nearsay evidence is admissible--that is, statements 
told py a party to an officer, so that the officer can get in the 
witness pox and say, "The complainant told me this and the 
respondent told me tnis"--I find that most board chairmen less and 
less want to hear from officers if the parties are there. The 
usual answer--to me, at least, when I was doing boards for the 
commission--was, "Call your client, Mr. Laskin. Don't put the 
orficer on the stand so that the officer can substitute for the 
complainant." The parties have to get in the box and give the 
evidence. 


Mr. J. A. Taylor: But there are no tapes or other 


recordings. 


Mr. Laskin: There are no transcripts. There are notes. 
Anybody is at liberty to take notes. 


Mr. Van Horne: I would like to go pack to mr. Taylor's 
question. Who is making up tnis point form? It sounds almost like 
a score sneet tnat you nave got going. 


etic. Laskin: it appears to be fairly close to that. The 
orricer 1S making it up, put it isn't in final form until-- 


Mr. Van Horne: So it's his or ner wording as opposed to 
che=- 


Mr. Laskin: Supject to this: that both tne complainant 
and the respondent HAVe: ScOe signe ty aso presumably it is open to 
elther tne complainant or the respondent or his representative to 


change Whatever wording or Suggest whatever wording he or she 
feels appropriate. 


Mr. Van Horne: Does that happen often? Do they get that 





—_- °°” 


soncerned that tney want to change some of the wording perore they 
will agree to it? 


3:40 p.m. 


Mr. Stratton: Yes, indeed. Sometimes they do want to 
snange wording. Quite frankly, what my officer is trying to do is 
to get down in longhand as much information on what they are 
saying as ne possibly can. Sometimes, when you're making an effort 
to do tnat and take part in the conversation, ‘it's difficult=.to 
do, and changes have to be made in the record. 


| Me. Re. Fe. Jonmnstons Wnat are your reasons for having 
this section of tne conference held with prejudice and the second, 
tne conciliation process, neld without? 


| Mr. Laskin: I suppose there are two reasons. We consider 
im part ot the investigation process as opposed to the 
conciliation process. Second, if the settlement is not effective, 
it this discussion breaks down, then at least we would like to be 
iin the position of having narrowed the issues, so if we have got 
to go on in tnis matter and investigate fully, as we would have to 
do, then at least we are investigating far fewer issues. 
Ultimately wnen the matter comes to tne commission it has fewer 
issues to deal witn, and our judgement is that it will reduce the 


time. 





| One of the complaints--and I'm sure you've read about 
it--tnat nas been made apout the commission for a number of years 
was tne packlog and the length of time. So our judgement is that 
jit will likely cut in half the average time it takes to process a 
complaint, and tnat's part of the process. 


Mr. Chairman: Berore you gO On, just so I am clear as 
well, tnere are two things. The parties get copies of the fact 
‘sheet? 


Mr. Stratton: Yes, and any notes that we take. Whenever 
we talk to anypody and we take notes we ask him to do two things: 
to sign a copy, and verity that the notes taken are accurate. And 
‘he certainly can nave a copy of the notes. 


Mr. Chairman: And ne can then have a copy. 


Mr. Stratton: If I talk to one person I don't give his 
notes to somepody else. But if I interview you, you have a right 
to tne notes I nave taken. 


Mr. Chairman: I would just ask one more guestion, Mr. 
Measkin. Tnese “procedures Sheil gate outlining, you feel, are 
acceptable or comply with the intent of poth the old bill and the 
new pill. Am I correct? 


Mr. Laskin: Team, judgement, — yes: thei G efiicacy +s 
something I am far from Skilled to tell you anything about; Dut 
-tney nave been studied, particularly by the staff and also by the 
commission, for a number of months, and I tnink we have looked at 
various systems, even those in the United States and in other 


jurisdictions, and made a judgement that this was the most 


errective system. 


Tnose are really tne changes. If we don't settle then we 
investigate in the normal way; if we do settle it comes up in the 


normal way. 


Tne one thing I should also have told you about the whole 
process is that the commission de facto for at least a year, if 
not more, I think, has peen giving reasons 1n all cases in which 
it recommends eitner against or for a board of INGULE ceo Ce OU 
will know tnat although tnat section is proposed in Bill 7, as a 
matter of practice tne commission nas been doing that for at least 
a year and has been giving reasons. So that's the process. 


Mr. R. F. Johnston: Can I ask you one question about the 
guestionnaires? We haven't seen one. It would be good if we could 
have all tnese forms tabled so we could have a look at them. 


Mr.«e LaSkins.» .Sure.s .why,. don't...1 do that...) Wiate (lawnave 
prougnt is a complaint form and the intake guestionnaire, and then 
there is a separate follow-up questionnaire for each complainant, 
depending on the category of alleged discrimination. So there is a 
separate one for accommodation, services and facilities, one for 
nousing and one tor employment. Then there's a _ respondent's 
guestionnaire, there's tne brochure explaining compliance 
procedures and tnere's the statement of positions. I'm happy to 
leave copies of all of tnose. 


Mr. R. F. Jonnston: Thank you very much. The question I 
nad apout the questionnaire without seeing it is, If you have only 
nad 20 to 25 of tnese that you have been through entirely--pbut 
probably more questionnaires than that have peen filled out--how 
is it tor people with Englisn as a second language to deal with 
these Kinds of questionnaires? As we get more and more into 
Written statements, I would be interested in knowing if that 
causes proplems. 


Mr. Stratton: One of the things we are very much 
concerned apout is that the questionnaire not become a stumbling 
block for complainants, and it is up to the intake officer to cy 
to assess the apility of tne person to fill out the questionnaire. 


Just as a corollary to that, we also thought the people who 
came in personally to the human rights commission and wanted to 
make their complaints that very day would be very offended about 
being nanded a questionnaire. We are finding that the reverse is 
true, tnat people want to take the questionnaires; they want to 
take them nome to fill them in at their leisure and come pack. 
Tnis 1S particularly the case with people who have language 
proplems. In most families wnere English or French is not the 
first language--so we can give them the guestionnaire--there is 
somebody in the hnousenold, the eldest daughter, the son, the 
Drotner-in-law or somebody who helps a family that doesn't speak 
Englisn well in all sorts of things; so they sit down around the 
Kitcnen taple. wWe are getting them filled out in great detail, 
pothn by complainants and respondents. . 
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Me. R. F. Johnston: So you haven't nad any occasion to 
worry about somepody's case being prejudiced essentially because 
me their inability to express tnemselves in English well, where 
you get something that is virtually incomprehensible because of an 
inability to express tnemselves in writing especially but probably 
orally as well? 


Mr. Stratton: Tnen we would simply revert to the normal 
face-to-race oral interview. 


Me. LaSkin; Before I complete that--I am sorry, Mr. 
Jonnston--may I just file two other documents that both relate to 
the fact-finding conference? 


Tne first is tne notice which is sent out to botn parties 
and which advises tnem of the time, date and place of the 
fact-finding conference; it tells them what the purpose is, their 
rignt to legal representation and so on. 


Tne second is a copy of a statement which the officer reads 
out at the peginning of the conference to tell the parties again 
wnat it iS apout. 


Do you wisn me to deal with this point about the training or 
investigators? 


Mr. R. Fe-Johnston: Or you could go on to something 
else. I nave to step out for a couple of minutes, but I would like 
to Know about that. 


Mr. Chairman: We will accommodate you, Mr. Jonnston. 
Mr. Re Fe Johnston: Thank you, Mr. Chairman. 


Ms. Copps: On the point that you have raised about 
frivolous complaints, how do you determine what is frivolous? Do 
you nave any conditions that determine frivolity? 


Mr. Laskin: There are no criteria or conditions other 
tnan that a common-sense assessment of the evidence gathered in 
some cases tells you very clearly there just isn't any substance 
to tne complaint. Indeed, in many of those cases we will go pack 
to the complainant and say: "Took, we have investigated your 
Complaint. Here is wnat we have found, and there just isn't 
anytning tnere." Invariably, the complainants will agree with us 
and instruct us to witndraw tne complaint. 


Ms. Copps: How tnen do you account for the case of 
Bnadauria (inaudible) Seneca College? 


An non. memper: We can't hear you. 


Ms. Copps: How do you account for a person who believed 
her complaint was so just that Shem took. tate ee Nay the 
Supreme Court wnen in your investigation you did not call a poard 
or inquiry? 


Mr. Laskin: I could be wrong, put my understanding of 


erred I 


tnat case is that in respect of tne complaint that formed the 
subject matter or her law suit she did not come to the commission; 
She went to the courts. She had come to the commission on other 
occasions with other complaints, put she did® not “come#*tom the 
commission with the specific complaint that went all the way to 
tne Supreme Court ot Canada; she instituted a law suit. Indeed, 
you will note in the judgement of the Supreme Court of Canada, I 
pelieve, that tne Supreme Court of Canada makes the point that she 
didn't go to the commission. 


MSs. Copps: Perhaps tne scenario was the same, because 
the numper of instances involved applications for employment with 
tne same ‘institution; a numper of applications were made over a 
period of time. 


I just wonder wnat your response would be to Criticisms that 
tne new code snould provide the alternative to the commission 
tnrougn the courts. As has just been stated by Mr. Roy, who 
represents the Quebec Human Rights Commission, tney have the 
option in Quepec either to go through the courts or to go through 
the commission; apparently it works fairly well in _ either 
pre-poard of inquiry or post-poard of inguiry situations. I wonder 
if you have any feeling on that. 


3:50 p.m. 


Me. Laskin: I will give you my own personal feeling on 
it. I don't. Know whetner it's the commission's feeling; I don't 
tnink it is tne commission's reeling. 


Let me say I consider it a very difficult question, and I go 
pack and forth on it; puti-if I had to come: down’ onta-side;elecnink 
I would come down on the side with no recourse to the courts. I 
Suppose I come to that opinion--and I may be completely wrong in 
practice--pecause, if there is another recourse open or available 
to complainants, I nave some concern about the extent to which the 
settlement processes of the commission internally will be impaired. 


On the other side of that, you can say there are lots of 
cases in which parties nave alternative remedies. If you are 
dismissed from your employment and you think it's because of 
discrimination, you don't have to come to the commission; you can 
issue a writ for wrongrtul dismissal. If you are member of the 
union and you have been discriminated against--and most collective 


agreements, aS you know, have nondiscrimination clauses--you can 
tile a grievance. 


MS. Copps: Tnere are also cases of people who do go 
tnrough the courts and wno settle before they actually reach the 
courts. 


Mr. Laskin:: Sure. But. let's “puts 1tt-thisswaycerkturseens ito 
me there are very rare instances in which recourse through the 
courts py civil action is going to have any practical utility. why 
do I say that? Because all your dismissal cases are covered by 
wrongtul dismissal actions. All of your terms and conditions of 
employment cases, if it's a collective agreement and if there is a 
unlon, are covered py the terms ot the collective agreement. So in 
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employment terms you are really only talking about those cases 
wnere you are refused a job in the first instance. If you apply 
for a jop and you are turned down, you don't nave a civil action 


ror tnat. 


| MS. Copps: As a lawyer, T, think that argument is 
somewnat specious. How many people are exactly in that situation? 
‘Tnat was the case orf Bnadauria; she was denied employment. And 
‘tnere are probpaply nundreds of people every day who face that 
situation. To say that because there are only a few cases we 
snouldn't allow it in court is not legally tenable. 


Mr. Laskin: No, I am not saying that is a reason why. I 
am just addressing the guestion as to how practically useful it 
is. But let's deal with Bnadauria. 


| Bnadauria, in my judgement, went to a forum that was going 
to pe tar less sympathetic to her concern than where she could 
nave gone. It seems to me that if you have to choose between the 
‘courts and tne human rights commission to get a sympathetic 
‘nearing for a complaint of discrimination, you are far more likely 
to get it from tne human rights commission, which has nad a long 
experience and basically an innate sympathy for complainants, than 
you are to get it from the courts, which are not used to dealing 
with allegations of discrimination and so on. 


Ms. Copps: I tnink the previous deputation from Quebec 
would also belie tnat argument, because the Quebec Human Rights 
Commission entertained an argument of discrimination on the basis 
of sexual orientation which was not upneld by the commission but 
was subsequently upheld by the courts. 


However, you raised the issue about collective agreements 

and the nondiscrimination clause in collective agreements. A 

-numper of people who have come to the committee have raised the 

concern that you could pe placing employers in a double jeopardy 

situation. How does that apply at present? If a person argues 

tnrougnh a collective agreement, can ne then come to the 
commission; and is it entertained? 


Mr. Laskin: A good question, and it's a problem tnat has 
pedevilled tne commission for some number of years. Tne view I 
nave taken is tnat, since there is notning in the statutory 
language ot tne code to preclude the Rtn Oo a complaint while 
at the same time pursuing anotner remedy, there 15S nothing to 
preclude it. Our judgement nas peen that, if the complaint is 
filed and none the less that complainant is also, for example, 
taking grievance proceedings, we must accept the complaint and 
investigate it. 


Tnere are certain instances where, if the arbitration is 
very tar advanced, we nave deferred our resolution of the matter, 
noping tnat tne arbitration process will resolve the situation. 
But we have always kept to ourselves the residual discretion to 
proceed witn tne matter if we are not happy with the outcome otf 
the arbitration or if we do not reel that the arbitration 


addressed the proplem otf discrimination. 
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Having said tnat, I snould tell you tnat there are some 
lawyer colleagues of mine on tne management side who strongly 
disagree with tnat position and have finally cnallenged that 
position and are taking it to the divisional court. They are 
taking tne position that you cannot put respondents in jeopardy 
twice, tnat you have to elect your remedies and that there ought 
to pe a stay of proceedings of the code if, indeed, you foresee 


arbieratlon:. 


As tar as I Know, the matter has not been decided by our 
courts. There is a decision in tne United States Supreme Court 
dealing witn Title 7 which says you can do both, and we nave 
essentially followed that. 


Ms. Copps: How many (inaudiple) do you have-- 
Mr @-Laskin'’s’ Officers? 


Ms. Copps: I guess officers and--(inaudible), since you 
nave mostly part-time, I guess you cannot divide them into-- 


Mr. Laskin: Jim and George can help you better than I, 
put I think they told me tnat we now have 28 officers. Then we 
nave got supervisors on top of that. How many supervisors would 
there pe? 


Mr. Stratton: We have 28 investigating officers in the 
compliance program, six Supervisors, one person who is called the 
administrator of field services, and myself. 


MS. Copps: How would tnat--opviously ec would not 
compare--tne reason I asked you that is that the Quebec commission 
was also asked about the numbers of staff people, and they nave 
somewhere in the neighpournood of 47 staffers who are involved 
witn wnat would pe called education, researcn and information 
ratner tnan enforcement and investigation. 


Mr. Brown: That is not the rotax staff of the 
commission. We also nave a race relations division. 


MS. Copps: That is wnat I am asking you. What is the 
stafr of the commission? 


Mr. Brown: The total staff is 72, including support. 


Ms. Copps: How would that be oproken down? How’ many 
people are involved with tne race relations division? 


Mc. Brown: Fifteen. 


MS. Copps: And what is your annual budget? 


oo Mne - Brown:.,.I. think it, is now in “the “regqioniucot ean 
million, including the race relations division of the commission. 


MS. Copps: Do you feel that the commission snould have 
more statf resources development in the area of education and 
information, as opposed to entorcement? 


; Mr. Brown: Tne race relations division of the commission 
essentially does not do any case investigation per se. Most of 
tneir work nas to do witn educational work. We do not have a 
separate division in tne commission tnat addresses education in 
tne pure sense. Our people are more multipurpose in the sense that 
tney carry out tne work of investigation, compliance, et cetera, 


put at tne same time they carry a heavy educational responsibility. 





Ms. Copps: Tne reason 1? tasked**thatevis that, salkthough the 
race relations division is opviously an important (inaudible) of 
your work, I was Surprised to near Mr. Roy of Quebec say that a 
major numper of their complaints emanate from the areas of sex 
discrimination on the job and not from other areas. He gave us 
gome statistics as to the breakdown, and racial discrimination 
accounted for apout 11 per cent of complaints. How does that 
compare with your preakdown? 


| MC. Browns: ne is higner in Ontario. Racial 
discrimination has always topped the statistics *inyeOntar to. 1a 
‘tnink 1t is apout one third. 


Ms. Copps: Can we nave those statistics as to the 
‘preakdown ot complaints? 


Mr. Brown: Yes. And I think sex follows ‘hardi& omnm the 
heels of race. Sex is abpout-- 


Ms. Copps: Did you also field complaints on the basis of 
grounds that are not necessarily delineated in the present code; 
for example, minor sports participants? And I understand that we 
also sympatnetically lent an ear to sexual orientation disputes, 


-altnougn you do not pursue them. 


4 p.m. 


Mr. Brown: There are several areas. We deal with a lot 
of complaints that we call informal, wnich do not lend themselves 
to legal enrorcement. For example, a lot of the cases now that 
deal with tne nandicapped we do through informal investigation and 
try moral suasion to get a resolution. We would do the same thing 
if somebody came to us and said he or she was pooted out ofsga 


notel or motel pecause of sexual orientation. If a person came to 


us, we would try some educational mediation. 
Ms. Copps: So you will try to mediate? 
Mr. Brown: Tnat's right. 


| MS. Copps: Also, Tmeayou” are able to provide | those 
statistics, do you nave a breakdown of those informal complaints? 


Mr. Brown: Yes, we have some of tnem. 


Mr. J. A. Taylor: Are those informal because they are 
Outside your jurisdiction? Is that wnat you mean Dy intormal? 


Mr. Brown: Tnat's right. 


ey as ls NR 


Melbod> “SA Tay loricey eBUt Me you, cake them seriously even 
though you do not have ice Sdree Tor: 


Mr. Brown: No. Suppose it is a case of somebody 
surfering from epilepsy, who says he applied for a job and was 
denied a job on tnat ground. we would make a phone Cari — to “cue 
employer and if he says, "Get lost," there is nothing we can do. 
On tne otner nand, it he wishes to Know more about the subject 
matter or wants to discuss that person's options, if he has a 
certain fear about epilepsy, we could arrange for an association 
to talk with him about that particular problem. 


Moved we A. ma lay lon saa ame snot forming a judgement or being 
critical. What I am pointing out is that there are other 
institutions, such as the Ompudsman, for example, where there may 
pe legitimate or illegitimate complaints, but they are outside the 
pounds of tne jurisdiction. In tne case of the Ombudsman, it may 
pe a municipal matter as opposed to something at tne provincial 
level or it may pe federal, and tney may have to deal with that at 
another level. My question is: How far do you go in terms of 
public relations, if I can put it that way, in pursuing a 
complaint of tnat nature? I guess that 1s apout al sees s Frou b iene 
relations, if you don't have jurisdiction to handle it. 


Mr. Brown: Yes. 


Mr. Laskin: As Mr. Brown says, it is no more than moral 
Suasion or a public relations exercise. 


MS. Copps: How does that apply to the judgement that was 
rendered in the case of the minor who wanted to play in a male 
nockey league? 


Mr. Laskin: You are looking at the unsuccessful counsel 
in that case. 


Ms. COpps: Was that because it was a service? 


. Mr. Laskin: we considered that a case where there was an 
issue as to jurisdiction, put our judgement was that there was a 
pretty good argument that we nad jurisdiction. It was not a case 
where we felt we were clearly beyond our jurisdiction. SO we took 
tne complaint and we proceeded with it. We lost ultimately in the 
Ontario Court of Appeal on a very technical ground, which you will 
appreciate as a lawyer. They )saidstoyus jchat. because the Con tarie 
Minor Hockey Association is not an incorporated pody we could not 
sue an unincorporated association. 


That is also a matter that Bill 7 proposes to remedy. On the 
Supstance, on tne merits, pecause there waS a companion rasepall 
case tnat did not have the technical defect, the majority of the 
Court of Appeal, with one judge dissenting--one judge did find in 
Our favour, two against--said yes, it was not a service. It was 


ms Sree: 
not “accommodation services and facilities" as that pnrase has 
peen, USedi ineisection 2. 


Ms. Copps: As the commission lawyer, would you 
personally review every case tnat comes before the commission? 








Mr. Laskin: No. When I say I am the commission lawyer-- 


/ 


Ms. Copps: Do you have a JOD too? 
Mr. Laskine I am in’ private practice. I am not on staff 
at tne commission. I will review and give a legal opinion on or I 
will have an associate helping me give a legal opinion on all 
those cases coming to the commission that have not been settled or 
witndrawn. 





Ms. Copps: The reason I asked that iS pecause you may 
have an understanding of the issue of warrant searcnes. I believe 
tnat most lawyers who have appeared pefore the commission to date 
have stated that tney do not feel the obtaining of a warrant would 
impede tne function of the commission investigators. I just wonder 
wnether in your experience-- 


Mr. Chairman: It is very difficult down here to hear you. 


Ms. Copps: My guestion is whether tne Odtainincemeo.: aaa 
warrant would impede the investigation of complaints, speaking as 
a lawyer wno has reviewed the cases that come pefore the board of 
-inguiry? 


Mr. Laskin: would it impede investigation? Itks nagdy,.to 
say, Dut my sense of it is that a warrant in my mind, as a lawyer, 
conjures up tne whole Criminal law process and power, which is 
‘precisely not the image or the perception we are trying to create. 
‘Because the last tning in tne world we want this process to be 
conceived of as is anytning akin to a criminal process. I mean it 
ias-- 


| Mo, geen Lay Lor: ALtnough = =the results can be worse in 
terms of punishment. 


Mr. Laskin: No, with respect. There is no such thing as 
-punisnment. There is compensation. 


Ms. Copps: The guestion is, tnen, one of image rather 
than legal supstance. 


| 

| Mi ackineuewelll, .1temay pe ae. couple,,of things. But the 
perception may oe very important in getting respondents to 
co-operate. Wnen you come to a respondent with a warrant, in the 
respondent's mind it conjures up the criminal law power and 
process. Wnat we are trying to encourage is conciliation, and we 
are trying to encourage some educative function. So that by going 
in tnere, simply as a human rights otficer, without that, we think 
we would acnieve a petter measure of co-operation. Now you may 


also nave some nice argument, I do not KnOow-" 


Ms. Copps: Tne reason I ask is that there have peen. two 


suggested amendments to the proposal, which we nave actually not 
seen in legalese yet, but they would include one of two options: 
One, that the respondent would go straight to the poard of 


-inguiry; two, that you would return with a warrant. I wonder if 
you, as a lawyer, would pe comtortaple if tne first alternative or 
inguiry, waS be 


| condition, i.e. going straight to 4 poard of 
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removed, and in tne case of objection by the respondent, a warrant 
would pe garnered. 


Mr. Laskin: I would only be comfortable in this process 
witn a warrant as the very last resort, and it would be hard for 
me to conceive of very many instances, if any, where I would want 
to resort to it. It would stand for me in the same kind of 
cateyory as tne prosecution sections under the present code, 
whicn, since I have been associated with the commission, have 
never peen resorted to. It is just not a criminal process, and if 
we are refused something, and we nave on occasion been refused 
something, we try to work out a solution. 


Ms. Copps: I would remind you that the other alternative 
peing proposed is that the respondent go straignt to a poard of 
inguiry. Wnat is your teeling on that? 


Mr. Laskin: My feeling on that is, in a sense, the same 
reeling I nave about the present investigative processes. They are 
tnere for their deterrent effect; they are tnere to give some 
teetn to the officer when he goes. But, as Dean Tarnopolsky said, 
it is the iron nand in the velvet glove. Tne powers are there, but 
you will find that tne officers are very gentle in the exercise of 
their investigative processes. They are armed with the statute, if 
you will) and = simply) pyJevirtues) obsshavingayite there, satneye ace 
enapled, in my judgement, to carry out their investigative powers 
much more gently and politely tnan if tney did not nave it. 


Ms. Copps: Would that same velvet glove not apply in the 
instance where tne ultimate issuance of a warrant would be at 
stake? 


Mr. Laskin: I am not certain I understand what you are 
suggesting. 


MS. COpps: We are peing offered two options: One is to 
go Straignt to a poard of inquiry; the otner is to get a warrant. 
It tne first option were eliminated, would not the eventuality of 
a warrant also pe aple to be applied in the same way, the velvet 
glove in the iron fist or the velvet fist in the iron glove? 


AVOe Dems 


Mr. Laskin: I may have got the phrase wrong myself too 
so don't worry about it. 


| Ms. Copps: I mean you may not run into that many 
circumstances where the respondent demands a warrant (inaudible). 


Mr. Laskin: Sure, put I guess ultimately you have to 
consider wnat is the best way to ensure Co-operation and get the 
Parties together to negotiate and conciliate. Tne judgement of the 
minister, and my own personal judgement, is that the correct 
judgement is to have tne deterrent effect of a board of inguiry 
tnere. AS a matter of practice, we have done that in cases where 
we have been met witn obstruction in the investigation and it has 


been proved very salutary in getting the : ‘ 
most part. g g parties together for the 
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) we can always say to the parties, "Look, if you are not 
orepared to co-operate with us, and sit down and give us what we 
need and let us interview our witnesses, you nave really lett us 
aitn no alternative put to recommend a poard of inquiry." We say, 
"Look, you are throwing away an opportunity to have tne commission 
sit down and give a reasonaple judgement which may inure to your 
penerit, wnich may get rid of this case right away without having 
you go out and nire a legal counsel to spend four days at a board 
of inguiry." You would be amazed how quickly that gets parties to 
the pargaining table and gets them to disclose their information, 
very quickly. 





| Ms. Coppss On the issue of sexual orientation, you do 
entertain some depositions or whatever on a Kind of an informal 
pasis? 


\- Me. Laskin: I think if it is done it is very informally, 
pecause certainly tne commission's view is tnat it's not a variety 
or sex discrimination. Therefore, certainly no formal cases come 


up. 


Ms. Copps: But it was just mentioned that you also cover 


tne area of tne handicapped even though it is not an included area 
under tne present code. 


Mr. Laskin: On a very informal moral suasion basis. 


Ms. Copps: Okay, in your experience, do you’ have cases? 
One orf tne questions that has come up regarding tne inclusion of 
sexual orientation has been whether in fact there are sufficient 
icases tO warrant its inclusion as a specific prohibited ground for 
discrimination. In your experience, would you say there are orn not? 


| Mr. Laskin: That is hard to answer because there may be 
Many prospective complainants who are not going to come forward 
‘pecause they Know the commission is liable to say, "Sorry, no 


jurisdiction." 


| Ms. Copps: iL understand that, but obviously you've 
fielded a numper of informal complaints on tne area Of, the 
‘nandicapped and also on the area of sexual orientation. You must 
‘nave some feel for it. I mean you are working in the field of 
discrimination. 


| Mr. Laskin: There are complaints out there, I am sure. 
If one were nonest apout it, tnere would be as many complaints on 
tne ground of sexual orientation as on some other grounds of 
discrimination. 


| MS. Copps: Are there sutficient £OTS <LGRcO «DE included as 
“a pronibited ground of discrimination? 


Mr. Laskin: I don't know whether that is the test, 
-wnether it is sufficient to be included. I don't know what the 
test is aS to wnat one includes on grounds of discrimination. 
| Ms. Copps: You have stated it is certainly comparaple to 


-otner grounds or discrimination. 


Ee: | 7 ne ee en eS = PS 


Mr. Laskin: If you are talking apout numbers, but 
numpers may not be tne criterion. 


Ms. Copps: Okay. In terms of simple numbers, there would 


Mr. Jv A. Taylor: Mr. Chairman, could I ask a 
supplementary in regard to that: Wwnen you get a complaint about 
sexual orientation, would you consider that a nonjurisdictional 


complaint? 


Mc. Laskin: Yes, if somebody wanted to file a formal 
complaint of sexual orientation, we would not take the complaint. 


Me. J. A. Taylor: Could I ask” ME. “Brown whether that 
type ot complaint would be pursued as other nonjurisdictional 
complaints might be pursued? 


Ms. Copps: Informally. 
Mr. J. A. Taylor: Informally. 


Mr. Brown: Informally, as I mentioned pefore. You may 
just wish to talk to somebody. 


Mc. J. A. Taylor: Do you or does your staff do that? 


Mr. Brown: We do not. If you are talking about the 
allocation otf resources to informal complaints, in comparison to 
tormal complaints, the answer is no. 


Mr. J. A. Taylor: I wasn't talking apout allocation of 
resources. I waS going to get into that though. 


Mr. Brown: I am talking about starf time. 


Mr. J. A. Taylor: Do you open a file on something like 
cthace 


Mr. Brown: NO, we just get a statement from the person, 
just a little note of wnat happened. 


Mr. J. A. Taylor: Is that statement processed like other 
statements so it eventually goes before the commission? 


Mr. Brown: No, tnose cases do not go pbefore_ the 
commission. 


. Mr. J. A. Taylor: Then statistically are they included 
in terms of your total intake, coming up with the number of 
complaints tnat you service during the year? 


Mr. Brown: No, we would have a column pel those 
Statistics wnicn is called informal complaints, so they would be 
buncned together, whether it is a case dealing with the 
handicapped Or whatever, you may have 20 informal complaints put 
1t would not be proken down into sexual orientation. 
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Mr. J. A. Taylor: But you do have a separate column for 
wnat you call informal complaints for statistical purposes? 


) Mr. Brown: That is rignt. 

. 

| Mc. Riddell: Perhaps this question was asked, and ee act 
was then just ignore it, I Wrilvceaad’it’in iHansarcas Lietthisepikl 
pecomes legislation, and I trust it will if it ever gets out of 


tne Tory caucus-- 


Mc. Renwick: Tnat is a switcn. 


Hon. Mr. Elgie: You do not have any proplem here. You 
are in total agreement, is that what you are saying? will the 
record show that? 


Mr. Riddell: --do you foresee the commission being 
swamped witn complaints and test cases, and if so, how many people 
are we looking at in order to nandle all these complaints? Talking 
about the human rights commission, boards of inguiry, and tnings 
tike that, now many people are we looking at, in your view? 


Mr. Laskin: You may nave asked the wrong person--I think 
Jim and George would nave to help me--but in terms of whether we 
are going to be swamped I would have tnought not. I would have 
tnougnt tne one question area obviously is handicapped, because 
that is the one significant additional ground of discrimination. 


| While tnere are specific provisions, for example, for sexual 
narassment, as you all propaply know, we have been accepting 
‘complaints or sexual narassment and processing them for some 
mumper of years on the basis that they constitute discrimination 
witn respect to terms and conditions of employment. So you will 
not get any increase there.. 


Tnere are, opviously, some additional grounds of 
discrimination in Bill 7, but it seems to me they of themselves 
are not going to increase the work load of the commission. mn 
‘reserve on handicapped. I really have no sense of just how many 
complaints we are looking at in that area. Jim and George may be 
able to nelp you out on that. 
| Mr. Brown: We have made projections on what additional 
‘statf mignt pe required and I tnink we came up with about 38 for 
all the grounds, in addition to what we Nave now. Tnat 1S our 
_projection. Given tne newness of the pill, we do not know. Mr. 
Laskin nas indicated that handicapped might be an area wnich will 
'need a lot of resources. When I am talking about resources I am 
talking apout staff time because of the various coverages and the 
-mewness or it in terms of testing tne feasipility. 
| Mr. Havrot: Yes, I tnink that was indicated earlier py 
“Mr. Roy trom Quebec. He mentioned tnat disability complaints are 
on tne increase. Teernink it is 10 pet cent at tne present time, 
‘put they are expecting a dramatic increase tnis year over last 
'year, a significant increase in the number ot complaints. 


| Mc. Brown: Rignt. 
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Mr. Riddell: By reason of your position, how careful do 
you nave to be 1n answering any guestions LL. Mignty ote ver Cur evo 
you nave any reservations at all? 


Mr. Laskin: I have no reservations unless you get me 
into the advice that I may have given to the commission on 
speciric cases, in whicn I would have some problems because of my 
proressional obligations and solicitor-client privilege, and so 
on. Apart from that I can do my best to deal with your guestions. 


Mr. Riddell: Are you concerned with any sections of this 
Digiel 


Hon. Mr. Elgie: What was the first question? 
Mr. J. A. Taylor: That was an easy guestion. 
Mr. LaSkin: Am I concerned? 


ML. Riddell: would you like to see some sections 
deleted? Would you like to see some sections amended? Are you 
nappy witn tne bill as it is presently written or drafted? 


Mr. J. A. Taylor: Let the record snow ecstacy. 


Mr. Laskin: I will tell you quite honestly, in general 
terms, 1 think it is the best piece of human rights legislation I 
have ever seen from any jurisdiction, and I have seen an awful lot 
of them. To answer your other question, yes, I would be less than 
nonest if I did not tell you there are a couple of sections which 
in my judgement I would like to see changed, but not everybody 
would agree with me. 


4:20 p.m. 


Mr. Riddell: Are you free to tell uS what your concerns 
are? 


) Mr. Ju /A. Taylor: He is available” to “tell "you; “putci nemisc 
not rree. 


| Mr. Riddell: Are you satisfied with the search and 
seizure section of tne bill? 


| Mr. LaSkin: I don't believe there is a search and 
seizure section in the pill. There isn't a search and seizure 
Section inj thes.bill, ins my gsopinion.« There 1S a rignt co scncer 
premises and a rignt to demand, and in the minister's revised 
statement request documents, but that is not a search and seizure 
provision. As a lawyer I am familiar with search and seizure 
provisions. One can go to the Combines Act or the Income Tax Act 
and see search and seizure provisions, put that is not there. 


Mr. Riddell: Why is there so mucn concern then with the 
general puplic? why did the police come in here and say, "For 


meres spe you are doing something we haven't even got the power 
Ondors | 





_ ae eee ES Se SS 
) Mr. Laskin: I didn't have the benefit of hearing the 
Miice. wWitn all due respect to the police, the police have 
»mormous powers that the human rights commission doesn't have. we 
ion't nave wiretap provisions here. These are administrative 


procedures and I am sure you nave heard the argument before and 
you nave seen it; you have heard it from the minister and seen it 


in tne papers. These provisions exist in innumerable 
administrative statutes in this country. They have been on the 
s00KS in this legislation for 30 years. It absolutely astounds me, 
quite rrankly, that people, whoever they may be, are upset apout 
-nem. I say that guite trankly and guite honestly to you. I just 
jon't understand it. 





Mr Riddell: Would you nave any objections or concerns Po 
sexual orientation was included in this pill as prohipited grounds 
For discrimination? 


Mr. Laskin: No. You will note that Life Together, which 
was tne commission document some years ago, recommended it. 


Ms. Copps: If that is the case, how can you say that 
this is the best piece of human rignts legislation that has ever 
peen in any jurisdiction when your own report outlines certain 
areas that have not been even considered ane ths: DL EL? 


| Mr. Laskin: well, tnat doesn't equal perfect. No piece 
or legislation may be pertect to the people who perceive it, Dut 
if you are asking me, I have looked at innumerable pieces of human 
fignts legislation, not only the ones in tnis province but many in 
American jurisdictions, and my personal judgement is that this is 
the pest code tnat I nave ever seen. . 


| Mr. Riddell: How do you feel it compares wien Quebec 
legislation? 


Mc. Laskin: I believe it is an improvement on Quebec 
‘legislation. It seems to me there are a number of significant 
provisions in tnis documents whicn just don't pertain elsewhere. 
lIt is not just my view; it is the view of my colleagues ir -the 
‘private par who have been particularly associated with human 
rignts legislation. 1 speak of John Sopinka, who is senior to me 
‘and wno has had a much longer experience with the Human Rights 


Code than I nave. It is certainly his view as well as mine. It is 
a view that is snared amongst a number of people. 


Mr. Riddell: Let me get back to my guestion which is 
Maybe going to present the most difficulty for you. For?scne 
benefit of tne committee, if you were to change this pill, where 
would you change it? You said there were some areas you would like 
Cnanged and this is wnat we are here to find out. 














Mr. Laskin: My personal view and not the commission's 
view? 


Mr. Riddell: Rignt. 


Mr. Laskin: It is only my lawyer's mind put right now au 
nave one proplem with tne sexual narassment provision. Quite 
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frankly, if it were up to me l wouldn't define harassment because 
it seems to me you are defining a word that 15 too well Known to 
take an example, and it seems to me may be imposing a standard 
that is too stringent. Tnat is my own judgement. 


We have got along quite well so far with no specific 
direction to sexual harassment, just dealing with it as an element 
of terms and conditions of employment. Our board chairmen have had 
no difficulty in dealing witn discrimination on the basis of 
sexual narassment within the context of the present code. I nave 
some concern about the way it is at present worded. I have some 
concern about the interrelationship between section 4 and section 
6. Tnat is one example. 


Mr. Riddell: Betore you leave sexual Narassment, we nave 
nad some groups in wno feel that "persistent" should be dropped. 
Would you agree witn tnat? 


Mr. Laskin: "Persistent" is in tne authority provision 
and not in section 4(2). Tne general harassment provision does not 
nave tne word persistent. "Persistent" LS avin, »the, ipsexuaw 


solicitation provision relating to persons in authority. I do not 
Know what the thinking was, put I can speculate that it may have 
come directly from the judgement of the Supreme Court of Canada, 
wnicn used tne word persistent in relation to sexual solicitation. 
It is nard to quarrel with the judgement of the Supreme Court of 
Canada. If the Legislature is just trying to be consistent with 
tnat: kind or «thinking, ;Ltjas-hnard> to (quarrel withmtnace ete is enor 
in section 4(2), which is the general harassment section, whnich 
stays. 


Ir I nad to make an argument on harassment, I would say that 
when you define it as meaning engaging in a course of vexatious 
comment Or conduct, you may be limiting it too much. The other 
Side of the coin would pe that we want to discourage frivolous or 
vexatious complaints of narassment and therefore we defined it in 
tnls way precisely to avoid that. Tnat is certainly a legitimate 


concern. I nave no quarrel with that. One could argue poth sides 
of that case. 


ME . Riddell; I interrupted when you said you nave 


dirriculty witn, I pelieve, the interrelationship petween 2 and 4. 
Would you elaborate on that? 


Mr. Laskins Four and 06. Section 4(2) talks generally 
about freedom from harassment in employment. Then section 6 
Specifically talks about sexual harassment or solicitation. I can 
just envisage some lawyer for a respondent coming forward at a 
board Or inguiry some way down the line and Saying, "The 
Legislature has specifically addressed sexual narassment in 


section 6, so that must mean that in section 4 they are talking 
about narassment otner tnan sexual harassment." 


Lawyers can dream up all kinds of arguments. That clearly is 
not; I do not believe, the intent of the minister in introducing 
tne pill. But that kind of argument is open. One would hope there 
mignt oe some clarification to eliminate that kind Ob etoanki nd. 


a 


Mr. Riddell: A good point. Okay, carry on. What are some 
of the other points? 


Hon. Mr. Elgie: Remember what legal advice is worth when 
you are not paying for it. 


| mr. DLaskin: All rignt. Let me go to section 10. Section 
10 1s tne so-called constructive discrimination section which you 
people have probably heard apout, which in my view is a very 
salutary section that addresses tnis specific problem: An employer 
mas a general employment regulation--let us say his hours of work 
acre nine to seven Mondays to Fridays, and it so nappens that 
certain people, pecause of their religious beliefs, cannot comply. 
Tne employer has no intent to discriminate against Orthodox Jews, 
Seventn Day Adventists, or wnatever it may be, but the effect of 
nis general employment regulation is to discriminate against that 
group. Section 10 addresses that problem. 


| We have nad case law which has said in that circumstance it 
is discrimination. we have nad certain board decisions which have 
gone that far. My own view is that it is guestionaple whether they 
would stand if they were tested pefore the divisional court or a 
court of appeal pecause there is no supporting legislation. Bisbdoeed 
addresses tnat problem. I could make the argument tnat perhaps Lt 
does not go far enough. Mayne it should go as far as tne American 
position and place a positive duty upon an employer to try to 
accommodate to the minority beliefs, for example, of Ortnodox Jews 
or Seventn Day Adventists. 


| This situation, the way it is presently worded says it has 
to pe “reasonable and pona fide." I am sure you will have the 
‘Canadian Jewisn Congress argue that you have got to go farther 
tnan that, you nave to say tne employer nas a positive duty to try 
to accommodate the Ortnodox Jews, or so on. They make that 
argument and I am personally kind of sympathetic to that argument. 
But that is, in a way, a small point. 


6 


4:30 p.m. 


I have always nad problems with the private clubs section, 
section 18, which is a very basic, philisopnical, tough issue in 
the code. I would like a section tnat nas a broader attack on 
private clups. I am not as happy as I might be; I am not happy 
-tmat tne OMHA, for example--leaving aside private clubs--that the 
entire minor hockey association will still pe protected under the 
-umprella ot section 18. Having been the losing counsel in Cummings 
I would like to see a section which would allow me to get at the 
OMHA, because I don't tnink PUPS Tonk. 


Mr. Riddell: I think he is making some good points here, 
Mr. Minister. I hope you are jotting them down. 


Hon. Mr. Elgie: I am taking them down for you so you can 
go nome and preach apout it. I want to hear you selling it, Jack. 


Mr. Laskin: Apart from tnat there is tne issue Ms. Copps 
raised perore, and that is whether there should be some residual 
right in tnis statute to go to the courts in the event that tne 
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commission turns you away- If there is going to pe a prowision for 

access to the courts, it seems to me it should only be arter you 
: - ees 2 _- ae 

nave gone to the commission and the commission has said, ‘we are 


not going to proceed to 4 poard of inguiry."°* 


I am not certain. You can argue both sides of tnat case. 
Right now, I don't nave any strong views about it, although it is 
a very important, significant issue, especially in the light of 
the Supreme Court of Canada's decision. 


In some ways I wouldn't mind seeing tne power of the board 
Chairman to award costs. There is an argument. I near it often as 
a lawyer wnen I go to seminars and talk to commissions. I talk to 
lawyers. One of the constant complaints that lawyers have, and it 
is a legitimate complaint, is tnat the whole administrative 
macninery or tne government is peing put up against respondents. 


Tne complainant nas paid-for legal counsel, he has rights of 
discovery, production of documents; the whole way is paved for 
him. Here is a poor respondent who nas to go out and hire a lawyer 
for nimselrt, ne has to defend nimself; and he may have to Getend 
nimselft in more than one forum. I Nave some sympathy for that 
position of tne respondent. Tnis code, Bill 7, does a lot to 
alleviate it. The fact that section 31 now gives the commission 
the rignt to say, “Loox, if you are going to arbitration, don't 
come to the commission." You cannot put that Kind of burden on 4 
respondent. Tnat is very salutary. A lot of my management lawyer 
friends are very happy apout that provision. But the power to 
award costs would be a very salutary power, I think. 


Hon. Mr. Elgie: Do you think tnere should also be the 
power to award costs against a respondent? 


Mr. Laskin: Yes, I think it has to work both ways. If 
you are going to nave it, you nave to have it both ways. There are 
lots of pros and cons apout it. There are tremendous financial 
implications rampant in that because we are appointing a lot of 
boards or inguiry. I don't what tne figures are put they are 
increasing dramatically. There are serious cost considerations. 
Opviously the complainant cannot pay the costs if they are awarded 
against tne complainant, so the government pays the cost. That is 
a significant financial burden. I am no expert in that area but if 
you aSkK me, just as a legislator and not talking about finances, I 


tnink it is salutary. I think respondents would feel it was & 
tairer provision. 


Hon. Mr. Elgie: Do you not think respondents would be 
concerned about the government amassing tne costs put into cases 
where the tripunal found in favour of the commission? 


Mr. Laskin: Pernaps. I suppose you would have to have 
them taxed. You would have to have taxing officers to tax them in 


tne ordinary way. My complaints with Bill 7 are in general very 
minor. 


ie Mr. Riddell: Do you have any concerns about the section 
holding employers and landlords responsiple for their employees or 
tneir tenants wno may happen to let their emotions run away with 





‘nems? wWnere a landlord or employer can be neld responsible if an 
mployee nappens to take a shine to someone of the opposite sex 
yext tO Nim or her on the assembly line and Kind oL. Lets .n18. or 
jer emotions run away? 


Mr. Laskin: It seems to me he is like the dog used to be 
inder tne Vicious Dogs Act--he still has one free" bite, < as -LG 
vere. But seriously, ne has to nave prior knowledge. Surely if he 
jas prior knowledge and does nothing, I don't see anything the 
natter with that. I think that is pertectly proper. He is 
cesponsible ror his work place and a landlord is responsible for 
4is accommodation place. It seems to me that is perfectly proper. 


Mr. Renwick: I just nave two or three minor matters that 
are or concern to me. We have had some representatives of senior 
sitizens come along and raise tne question about the upper ns Bye 
of 65 in the definition of age. 


| I had thought, and I expressed it in the committee, that 
that was simply a drafting error in certain sections of the pill, 
‘out there is some indication that perhaps petits wet. ulAan> not 
underestimating the proplem in respect of employment, but looking 
at the harassment section in accommodation, section 2(2), it seems 
to say that once you are 65, you can be supject to harassment by 
tne landlord. I am just curious about whether I might nave missed 
something or whether it is a drarting error. 


| Mr. Laskin: I cannot help you as to whether or not. -LuALS 
a drafting error. As I read it, it was applicable to all sections. 
I personally nave had some sympathy, but I do not know what the 
answer to it is. 


It is a very nice question as to what happens if the Prime 
Minister's cnarter is ever brought into law. As you probably Know, 
in tne charter of rights, which is supposed to pind both federal 
and provincial legislation, age is not defined. Tnere is a caveat 
tnat says that the equality Section of the charter would not be 
prougnt in for three years until, I presume, they had worked out 
some accommodation with the provinces on it. None the less, the 
tederal government nas chosen not to derine age. 


Mr. Renwick: My othner guestion--perhaps you answered it 
and I missed it--was a question that Ms. Copps raised with you on 
an action in the courts for unlawful dismissal. Oftnand, *inban 
action for unlawful dismissal, could a person plead a preach of 
nis rignt to a prohibited grounds of discrimination? 
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| Mr. Laskin: Sure. I tnink he would plead that he had 

peen dismissed witnout cause. Let us assume tnat in the ordinary 
Course he is an employee and he is on for an incefinite term, and 
-tne employer fires nim because there is a new manager who does not 
like placks. There is no cause, SO in my judgement that would give 
rise to an action for wrongful dismissal. 


faced with the proposition 


Mr. Renwick: He would not ope 
hich such rights are 


tnat tne Legislature has provided a code by Ww 
pursued? 


ea Ch a a ere hep ely hat i ih tains 


ME. 66Laskine Cle edon" Sbelieverr so, Mr. Renwick, because 
indeed we nave had those cases. They have gone to the courts and 
peen dealt witn. 


Mr. Renwick: So in a sense, on the questions of unlawful 
dismissal, there are two avenues open? 





Mr. Laskin: Grievance, ot you nave a collective 
agreement-- 





Mr. Renwick: Grievance under collective agreements, or a 
complaint under human rignts legislation. 





Mr. Laskin: There is a point I wanted to make to Ms. 
Copps, wnicn I probably did not make very well. It certainly does 
not decide tne thresnnold question wnetner in principle you should 
have recourse to the courts. But the only point I wanted to make 
to ner was that as a practical matter, it seems to me that the 
areas where it would increase coverage are very limited. 


It you are talking about accommodation, the landlord and 
tenant law will deal with that whole area and you have recourse to 
tne courts under that. If you are talking about employment, if you 
do not nave a collective agreement and it is a case of dismissal, 
you will nave an action in court. So, you are really talking about 
limited areas where providing a cause of action would increase 
your access over and above the access you now have. That is not a 
reason, as she quite ‘rigntly’*said, Mot! tolmnavewit,s butt teise a 
practical answer. Tnere may pe a good reason to nave it. 


4:40 p.m. 


Mrw J. "AS TayVor:8/Could 6h askigarrsupplementary son wgenace 
It you supstitute "sexual orientation" for "race," as I understand 
dismissal and tne common law remedy, there. are about four areas 
argued as being areas of cause--insubordination, incompetence, if 
you are continually apsent, and, I think, moral turpitude. As I 
recollect, they are the four basic reasons. 


I naven't heard of sexual orientation as peing one, but 
person arter person has come to tnis committee and said, "LOOK, as 
soon aS you are discovered tO be a homosexual, you are 
automatically ifaredy op )scould# pexsautomaticallysefrred-swirenoucera 
remedy." I am just wondering, that was never my perception of it, 
but that 1S wnat I have heard. I am wondering if Mr. Laskin can 
assist tne committee in his understanding of that. 


Mr. Laskin: My perception would pe about the same as 
yours. while I am not familiar with any Canadian cases, there are 
a wnole host of American cases on precisely that point. Many of 
tnem, aS you might anticipate, come from California. 


As I understand the jurisprudence, it is tnat dismissing an 
employee, and it is often a teacher, because he is a nomosexual or 
she is lesbian, is not justifiable grounds for dismissal unless 
yOu can demonstrate that the sexual orientation somehow interferes 


witn their job pertormance. If you can't relate it to job 
perrormance, it 1s wrongtul dismissal. 
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Hon. Mr. Elgie: Wasn't there one case in Ontario apout 
tnree or rour years? 


wee) shades - Yes;osl . am. sorry, .Mr. Minister, —you--are 
apsolutely rignt. There was Damien and tne Ontario Jockey Clup, 
witn wnicn the commission nad some preliminary involvement. As J 
understand it, that case nas never yet gone pefore the courts put 
is still pogged down in preliminary proceedings. 





Hon. Mr. Elgie: Wasn't there a case of a police orficer, 


Mr. Laskin: Your memory, ofr recollection, is petter than 


Hon. Mr. Elgie: It seems to me I recall tnat case. 


Mr. Renwick: But tne point remains that from the point 
oft view of obtaining employment it is very Significant. 





Mr. Laskin: There is no question, Mr. Renwick. It could 
pe very signitricant. 


Mr. Renwick: I have been, as we all have been, Kicking 
around some easy solution to tne problems raised by section 30, at 
least in tne puplic perception, if not in) thes erudition’ of che 
legal minds of the ministry. A couple of tnings tnat went through 
my mind were tnat if we simply provided in place of subsections 3 
and 4, if we simply deleted tnose sections and left in tne usual 
Statutory provision, wnicn is in supsection 6; that is, that "No 
person snall ninder, opstruct or interfere with a person," and so 
on, that would be consistent with a numper of other statutory 
provisions. I would take from your comments that would meet tne 
Practice or tne commission at the present time with respect to 
investigations. 


Mr. Laskin: In the sense that if the commission's 
investigator is told, “No, you can’t enter," or "No, you can't 
nave a document," and tnen he or she politely withdraws and tries 
to resolve it elsewhere, yes; I suppose you ane) -Gigntien DL © 
suppose my concern would be the concern that I expressed pefore, 
that you don't get that politeness unless you nave some hard 
Dackup. 


Tnat is more in the nature of a deterrent, more in the 
nature of telling people--and we have used tnis on many occasions 
witn great erfect--"Look, this is what the Legislature has said 
tnat we can do. You nave an opligation to co-operate with us." If 
we didn't have that, clearly we would be hampered in getting 1n 
very guickly and finding out what is gcing on and, nopefully, 
conciliating. 


Mr. Renwick: I recognize that problem. Do you not think 
tnat subsection 5 is of assistance? That is tne power of “the 
investigator to call upon the police officer to assist him. 


Mr. Laskin: NO. 


ee ee ee ee i es 


Mr. Renwick: You don't think tnat? 
ints  DoUNe 


Mr. Laskin: Personally, no; the last thing I would want 
to see. Quite frankly, it would have to:*pe aivery unusual 
Situation petore I would want to see the police called in to a 
numan rignts investigation, because we'd lose tne entire 
perception and atmosphere and intent that we're trying to create. 


Believe me, tnese people do not go in in a kind) o£ 
accusatory fasnion. Tney don't go in with the same mind-set as a 
police ofricer, who is there to solve a crime that ne pelieves has 
been committed. These officers genuinely go in there to try to 
resolve the situation, and that's evident from the outset. I think 
tnat's why, in large measure, they get the kind of co-operation 
they do. 


I tnink there has been only one occasion in six years where 
I nave nad a complaint made to me as commission counsel about an 
officer's conduct in investigating a complaint. 


Mr. Renwick: In what instances would he indicate that he 
did nave tne packup power? 


Mee Laskin:  "An> “initial @erefusal, which -may<roe >for) a 
numper of reasons. There may pe a matter of principle. You Know, 
the ten-year confidentiality files are an example, which we never 
did satisfactorily resolve. I got involved in that process, and I 
tried to persuade this particular institute's counsel that tney 
snould divulge tneir files and I couldn't get an agreement. So 
we're going to a poard of inquiry. 


Tney just may pe unco-operative at the beginning; they may 
pe unfamiliar witn the commission's processes; they may simply 
say, “Gee, I don't want anybody coming in and looking at my 
employment records," and so on. So we say, "Look, here's a code 


tnat sets out tne kinds of powers we have got, and here's what our 
duties are." 


} One or the proplems we nave got, in a sense, iS that cases 
or discrimination aren't the Kinds of platant cases of 
discrimination that you may nave seen in this province 20 years 
ago. Cases of discrimination that we get now are, py and large, 
very suptle cases, very difficult to investigate. Tney are cases 
of structural discrimination witnin a place where, for example, 
women will say, "We're not given tne employment opportunities that 
men are. we aren't given an opportunity to advance in tne same way 
men are"; or blacks will say, "Look, over the course of the last 


Six years tne promotional opportunities in this plant have been 
very limited for people of minority groups." 


_ Tnat's very nard to investigate py going in and sort of 
Saying, "Mr. Manager, what's the situation?" You have to look at 
employment records, you have to interview innumerable people, you 
nave to go over past practices. It's time-consuming and it's 


dirricult to detect. Those are tne kinds of cases we're getting 
these days. 


Mr. Renwick: I certainly hear what you're saying about 


Mm, I notice that in the Highway Traffic Act, ror example, they 
osrovide--leaving aside police officers entirely--that any person 


qno is charged with carrying out a duty under the act is included 
my tne derinition of peace officer. 


would it pe a possible solution here, without faving “we 
spell out these particular powers, simply to say that for tne 
ourpose of Garrying out the purposes of the act any investigator 
nas tne powers of a peace officer, which are pretty signiticant in 
tne sense that if there were any apprenension tnat evidence was 
going to be destroyed, for example, he could do exactly what a 
police ofricer can do--ne has to stand on nis own feet, on the 
decision ne makes, but he can go in? 


It seemed to me that that was one possibility. It would 
allay some tears, justified or not, that somehow or other these 
investigators nave some extra police power or something. If you 
simply eyuated them with a peace officer tnose duties and 
opligations are pretty carefully defined in tne eyes of the 
courts, in any event. 


Me. DLaskin: Sure, they are. I certainly respect your 
view or your suggestion in the situation. I guess I can only say 
tnat my own view--and I may be completely wrong; I certainly have 
tar less experience than you have--is that I'd be concerned apout 
tne implication of the criminal law process in this whole 
procedure. It seems to me that that's in a sense what you are 
inviting. 


Mr. Renwick: I didn't want to pursue it, -and-t-<assure 
you I naven't got the experience that you have in this field. I'm 


‘still concerned that tnis provision in this bill now is perceived, 
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and even the provision which the minister is suggesting will be 
perceived, to be granting some extraordinary powers. I had thought 
that pernaps the simplest metnod was to equate them with the same 
powers tnat a peace officer would have and then simply leave 
Subsection 6 in as the general provision that is in most of tne 
statutes tnat we nave. 


4:50 p.m. 


Me. Laskin: I know there is apprehension because I have 
read about it. Look at tne document section, for example, as a 
lawyer who does only civil latigation;;,.It,,seems, to, ,me to be 
extraordinary, pecause, aS you KNOW, in a civil lawsuit all you 
nave got in section 30:3 ehD) yes nothing more than any party to a 
civil action is entitled to: production and copies of all 
documents that are relevant in a lawsuit. It's an ordinary right 
that's accorded to any party in any civil action in this province. 
So to read sometning extraordinary aid sinister, for example, into 
section 30(3) (bp) seems to me to be incredible. 


Me. Renwick: would another alternative to that provision 
witn respect to documents be simply to give the commission power 
to suppoena documents? I don't think there iS a power to subpoena 
documents. 


Honsweewce urigie: 9 -7Mr- Laskin thougnt that might then 
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pring tne commission within the Statutory Powers Procedure Act and 
destroy tne wnole tunction and purpose of the commission. 
Certainly tne poard of inguiry nas the power to subpoena, which 1s 
tne route that I nad suggested we mignt take. 


Mr. Renwick: Tnat's a long way down the road. 


Mr. Laskin: Tnat would concern me. The minister's 
concern would concern me, because guite frankly sl thinkr cChene= cre 
some sections in nere rignt now in which one could make a pretty 
good argument that tne commission's actions are judicially 
reviewable, which may or may not be intended. And I thinkeehac—— 


Mr. Renwick: That was what was worrying me in my earlier 
questions to you. 

Mr. Laskin: To encourage that, to place you squarely in 
tne Statutory Powers Procedure Act, would make it virtually 
impossible for the commission to operate effectively on a 


day-to-day basis. And indeed, I don't think it's really wnat was 
intended. 


Mr. Renwick: I don't have any other guestions. 

Mr. Cnairman: Are there any other guestions? 

Hon. Mr. Elgie: I thank Jonn tor having taken the time. 
Mr. Laskin: You want your (inaudiple) answered? 

Mr. Chairman: Thanks very much. 


Mr. Laskin: You are more tnan welcome. Thank you for 
naving me. 


Hon. Mr. Elgie: I think it has “been a ‘very important 
contripution to dispel some myths that have been abroad. Thank you 
ror taking the time to appear. 


Mr. LaSkKin: You are welcome. Thank you for inviting me. 


Mr. Chalrman: Thank you very much. 


We will shortly “adjourn unfil “tomorrow? morningmivaten 20 
OucCLOCK .1 11 understand we nave seven deputations tomorrow. we may 
nave to see now it goes. It would be my hope that we sit and hear 


tnem all and then preak, tnat we not preak for lunch and tnen come 
Dack. 


Tne committee adjourned at 16:53 p.m. 
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The committee met at 10:13 a.m. i naCOOMLNOtGL oe. 


THE HUMAN RIGHTS CODE 
(continued) 


| Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario: 


| Mr. Chairman: Okay, ladies and gentlemen, we'd like to 
start. I believe we have seven deputations today. We will see how 
lthe time goes. It was my intention to hear them all before we 
break. 


There is a package of materials. The ones with the elastic 
‘around them are from Legislative Services. These are the Renwick 
‘papers I think we mentioned last week. This is some of the 
material Merike Madisso had prepared for Jim and he asked that it 
‘be made available for everybody. 


First this morning is Robert Fitzpatrick. 


Mr. Fitzpatrick: Before I start, I would like to say ng 
want to thank you for this extra day you have put on. I have 
waited a long time to say this and I haven't had many 
opportunities to get around to saying it. Unfortunately something 
‘happened and I thought my last opportunity was going to be taken 
-away from my grasp. You have given me another opportunity, so l 
appreciate it. If we can get right down to it, I would like to 
start reading what I have written to you, after which perhaps you 
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could ask me some questions if there 1s anything you desire to ask. 


| I am just a layman in this presentation. I represent no 
particular group: and yet I am the voice for.a group that has 
neither the ability nor the precociousness to organize. I am here 
solely to represent the children of our society. This matter 
involves me directly on behalf of two of these children, and 


indirectly on behalf of many others. 


I do not know the proper use of protocol in addressing 
myself as a voice for our chilaren, and I will not embarrass 
myself or this committee by attempting to use such feigned 
_ knowledge. I request that this committee not close their minds and 

judge the merit of this report on such ignorance OF semantic 
errors. ; 


Further, I have a limited public school education. Thus, in 
some instances, this will probably result in my presentation being 
made in a left-handed way- But to as great an extent as my 
intelligence will allow, I will attempt to maintain any 

_ redundancies to a minimum. 


| In the light of the above-mentioned, if this committee will 





& 


grant me patience and understanding 1 shall present this entire 
report based only on facts and first-hand knowledge that 1s al] 
relevant to the subject matter of Bill 7. After reading the 
contents of this report l will, further, make myself available t¢ 
answer all questions in the same prescribed manner Tf) Lt bs. oti 
desire of this committee to elicit more information than I have 


provided in this report. 


Having said all this I would now like to address myself tc 
the issues at hand. For this committee to have an absolute 
clearness of the importance and imperative need for Bilal 7 CO be 
made into law aS soon as 1s reasonably possible and how it relate: 
directly to the case I present I must show factually what has gone 
before to this present time, and what will come after this time i: 
Bill 7 is left to stagnate and die in the lost shuffle at th 
bottom of some long-forgotten cabinet file. 


This bill must never die of apathy. It ismiourm DOOr ~anamc 
children who suffer the greatest from the lack of a human right: 
act that in many instances lacks the power to enact human rights 
These people have absolutely no protection from bureaucrati 
political decisions that are arbitrarily made for bureaucrat: 
only. I am now fully prepared to prove the Crircheeor this las’ 
statement, as well as proving that until Bill 7 comes into ‘lega. 
reality this trend, as a fact, will continue until hell freeze: 


over. 


My particular case deals with the Family Benefits Act. I @ 
a single male parent with two dependent children whose ages ar 
eight and 10. I am destitute and a resident of Ontario. I am 
also, an employable person with fair heaith. 


Though I have raised my children pretty well as a singl 
parent since their infancy, I have been and am still considered t 
be ineligible to receive family benefits, which are supposedl 
provided to a person who needs long-term financial assistance. 
Single female parent in the exact circumstances as myself can an 
does receive family benefits even though she is an employabl 
person and is raising school-age dependent children. 


The only onus placed on this female single parent is that o 
the basic requirements for eligibility. She only has to prove tha 
she is not living in a married or common-law situation, that sh 
is destitute, and that she is a resident of Ontario raisin 
dependent children. Nothing more is required. A single male paren 
ees prove much more, which in many circumstances is impossible t 


Let it suffice for me to say at this point that I hav 
absolutely no intentions at any time of proving anything more tha 
what my female counterpart is required to prove for eligibility t 
receive family benefits, whether or not I have other and differen 
avenues I could prove or use to qualify for this benefit. Becaus 
of this adamant demand for equality and citizen recognition, 
have had events occur that will astound this committee and sho 
every reason why Bill 7 must become law. 


In 1973, I left my estranged wife and took the two childre 
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£ our said marriage to Winnipeg, Manitoba. In Winnipeg, I 
ivorced my wife and was awarded full and sole custody of our two 
nfant children. It should be noted that both these court 
ecisions were made by 4a female judge, who with full knowledge of 
he circumstances deemed that I, aS a male, was a fully competent 
ind reliable parent with whom the children would have the best 
ypportunity to realize a proper upbringing. My wife was deemed to 
ve incompetent and voided as a parent in this action... 


| Since I have been doing this job now for the past eight 
rears, it can be seen that this judge made a factually correct 
Yecision, a decision that no person or act has a right to rescind 
without just cause. No such cause has ever been forwarded. 


| 
10:20 a.m. 
| Try asa © applited Ior provincial welfare in Winnipeg, which 
is the equivalent and parallel structure of receiving family 


benefits in Ontario. At this time, and up until as recently as 


1980, I was totally unaware of the proper procedure to use in 
procuring my civil rights. However, I was Still accepted for 
provincial welfare on a variance to the act which meant nothing to 
me at the time, in 1974, as I did not understand the concept of a 
‘variance. Three months later this variance was rescinded. It was 
appealed by my solicitor, and the case was lost in court because 
the judge hearing the matter said that the general wording of the 
‘human rights act had no precedence over the specific wording 
‘contained in the provincial welfare act. Only single female 
‘parents were specifically included as being eligibie to receive 
provincial welfare assistance. 


| 





i After this court decision was rendered, the city of Winnipeg 
‘was willing to recognize my valid need in the home and granted me 
jgeneral welfare assistance. Thus, with my ignorance of law and no 
‘practical guideline on how to pursue my BecntecO equality in this 
matter, I accepted municipal welfare assistance and did not pursue 
ithe issue of provincial welfare assistance. This was a serious 
‘error and later almost cost me the opportunity of raising my two 


children. 





i When my children both came of school age, the attitude of 
ithe city welfare administration in Winnipeg began to change in 
i pelation to my welfare eligibility. Now this department began to 
llmake threats of welfare cancellation unless I actively sought 
‘employment. On one hand, the same department openly admitted to me 
at this time that I was being discriminated, against by the 
specific wording of the provincial welfare act. They even went so 
far as to have the city eouncil write a letter of recommendation 
jeeo «the provincial government for a change in this act to get 
i single male parents equal eligibility to receive provincial 
|| welfare assistance. On the other hand, the city welfare department 
i) was still perfectly willing to enact its own brand of 
| discrimination while making a hypocrisy, as well as rescinding the 
i} meritable validity of their written recommendation, by still 
attempting to make me seek employment outside the home, something 
overlooked ‘if I were to receive provincial welfare assistance. 
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It must be seen that both myself and the city of Winnipeg 
welfare department were placed in a catch-22 position because of 
discrimination contained within the provincial welfare act. The 
city welfare department could only provide welfare assistance on a 
short-term basis to employable people who were seeking 
self-sufficiency, even though for at Least. four «yearns, they had 
provided welfare assistance to myself. I could not see how this 
Same department could shout discrimination, advocate a change in 
the provincial welfare act, and then repudiate themselves by 
demanding that I now seek work and bring in a surrogate parent 
babysitter to care for my children. ; 


For a year and a half this war was waged on three fronts by 
myself, city welfare and the provincial government. Finally, in 
April 1979, this issue came to a nead. I was not receiving city 
welfare assistance, and this department refused to reinstate me 
for assistance. The provincial welfare government refused to alter 
the wording in their act and would not under any circumstances 
make an exception and allow me to get provincial welfare 
assistance. 


The rent went unpaid. We, my children and I, began running 
out of food, but still I adamantly refused to give up my rights 4 
equality when no one had shown me that I was not deserving of such 
rights. On occasion, our neighbours would give us groceries, and 
our landlord let the rent slide for half a month, then for another 
full month. Finally, he could carry me no longer and he asked me 
to leave, but I could not as I had no place to live. The landlord 
got a court order to have me evicted. The judge hearing the matter 
gave me until the end of June to pay all owing back rent or be 
evicted. I had no money and I could not get either city or 
provincial welfare assistance. i 


Within a week of the court decision on the eviction, I had a 
visit from a city of Winnipeg children's aid worker. During this 
visit, she stated she had no reason to doubt my excellence as a 
parent, but if at the end of June the children and I were evicted, 
had no place to live and no money to exist on, the children's aid 
society would apprehend my children. 


The same worker said that it was obvious I was being 
discriminated against in the provincial welfare act, but she could 
do nothing about this. I said: "Why don't you take the provincial 
government to task for causing this situation to come into effect 
instead of acting as a police force for their discriminatory act 
in taking my children from me? I am the victim in this instance, 
and now you are telling me that you are perfectly willing to 
victimize me even further instead of taking the people to task who 
are committing these wrongs." The worker said she sympathized with 
me but could do nothing but take my children. 


I then telephoned the executive director for children's aid, 
a Mrs. Betty Swartz, and cited what was occurring and _ the 
circumstances. involved. She said she could not and would not 
interfere with any of her workers and, since my children were of 
school age, I should perhaps get a job. 
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-_ A few days later on, June 9, 1979, Mrs. Swartz wrote an 
article in the Winnipeg Free Press condemning parents for working 
and abandoning their children. She said such children are 
suffering from the "me generation" where they are neglected by the 
oarents' selfish monetary priorities over their children. Mrs. 
Swartz stated that our society is in an epidemic state of youth 
suicides, drug abuse, alcohol abuse, and emotional problems 
pecause of this neglect. 





| I recontacted Mrs. Swartz and told her I had read this 
article and that I was one parent who did not want to abandon his 
children for the sake of earning a buck. Once again Il asked her to 
intervene on my behalf; once again Mrs. Swartz refused. 


I waited and waited for a change of attitude or situation to 
occur from any department. Nothing happened. Finally, on the day 
jof our eviction, I left Winnipeg and went to my parents' house in 
Niagara Falls. Effectively and efficiently, I had been made 
totally poverty stricken, been starved, been kicked out of my 
home, been threatened with my children being apprehended and 
forced out of the province of Manitoba, just because I dared to 
have the audacity to demand to be treated fairly and equally in 


law. 





| I dared to say my most important responsibility was to 
‘remain at home and raise the children I brought into this world, 
‘and not have some surrogate parent, who would not provide in-depth 
love or guidance but just be doing a 7Our Udcl. something better 
‘came along, to usurp Wy, Goce as a parent. Then another surrogate 
parent would take over and provide her own brand of direction, and 
So on. What sort of stability and guidance is tnis for. children? 
How do they feel love and warmth if every adult abandons them 
after a short period of time and their own father will not love 


them enough to stay home and care for them: 


immediately was asked why I left Winnipeg. After reciting my 
story, I was at first refused welfare assistance. Then I was given 
such assistance. Within three months' time the Niagara Falls 
' regional welfare administrator found a flimsy and illegal excuse 
| for cancelling my welfare assistance, and that I can prove. 


| 
) I arrived in Niagara Falls and applied for city welfare. I 


from welfare assistance for four 
tated on welfare assistance. 
lled from welfare assistance 
which again I can prove, by 


I remained terminated 
| months. In February 1980 I was reins 
| Within three months I was again cance 
|/-on another flimsy and illegal excuse, 
“ the same welfare administrator. 


| In the meantime I had applied for family benefits. I was 
’ turned down. The welfare appeal board upheld this decision. I 
appealed to the Supreme Court of Ontario but had my appeal 
| dismissed on. the basis of the specific wording of the Family 
‘Benefits Act being binding in law, and the courts had no 
' jurisdiction to change any laws but only uphold them as they are 
written. I have not received one cent in welfare assistance from 


any department since the end of April 1980. 
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At this point I would like to go off the track here for a 
second. I am now getting welfare assistance because I had a major 
operation recently and the circumstances have changed. Tr -wilil> ibe 
getting this assistance for six months. After that TL will probably 
be deemed as unemployable aga its ances will be in the exact 
situation as I was before. Therefore, again I will not be getting 
welfare assistance--at least not general welfare assistance. 
Unless this act does something to change the Family Benefits Act, 
I certainly won't be getting any benefit. I just thought I would 


clarify that point. 


This is over 19 months ago. This is totally disgraceful when 
a female in my exact position would long ago have had her 
application for family benefits accepted. For the last 19 months 1 
have had to survive on $47 per month because I demand that my 
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children have the right to be raised by the only natural parent 
available--myself. 


Two months after I moved to Niagara Falls from Winnipeg, my 
father passed away. My mother receives a small insurance policy 
and a widow's allowance as she is almost 60 years of age. This is 
how the children and I have been surviving. My mother is- rapidly 
depleting her insurance policy and paying out far more than her 
widow's allowance provides for our upkeep. She knows I have a lonc¢ 
uphill battle for rights and equality because the salient fact is 
that a poor man fighting a poor man's law gets totally ignored anc 
abused all down the line from these very people we elect to office 
to serve uS.~ 


A classic example is shown when I went--and I'm sorry yor 
don't like that but they are the facts--to see a Mr. Vince Kerrio, 
the Niagara Falls MPP, and requested him to look into the 
discrimination that is inherent in the Family Benefits Act. They 
asked me to leave his office and never come back. Then he 
published an article in the Niagara Falls newspaper saying that he 
would not help me because he could not get “warmed up to me." Tis 
were a woman, he would help me because women need this help, but § 
am an employable person and should get a job. So said Mr. Kerri 
in Niagara Falls. | 


10230 ‘asm. 


What hope do poor people have in retaining their civil. 
rights if our politicians will come right out publicly and sa! 
they are perfectly right to discriminate against a person baset 
solely on that person's sex? What would happen if I had been mad 
totally destitute or was not living at my mother's place, but ol 
my own, aS I was in Winnipeg? It is quite clear I would have bee! 
threatened with child apprehension once again, and once again | 
would have been forced to leave the province or give up M™ 
children. This trend will always continue till hell freezes ove: 
because our politicians cannot get warmed up to a man being | 
Single parent. 


Even though a female judge, with full knowledge of al 
relevant circumstances, awarded me full custody of my children a 
a Single male parent, this act without factual knowledge t 
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dispute the validity of this decision, can with total impunity 
usurp the rendered decision of this honourable judge and damn me 
as not being recognized as a parent, single or Otherwise, and our 
politicians do not only uphold such.a repudiation of our legal 
system, but they will institute their own brand of blatant 
discrimination. If I, as an adult, have absolutely. no volee, oF 
recognition to civil rights and equality, then what do my children 
have when they have no voice or understanding to speak with? 


It is a fact known clear across Canada, in every province, 
that our economy is soaring, on a continued increase far beyond 
our birth rate; that any every one of sOur. children’s, aid centres 
is overcrowded, that every one of our mental hospitals is 
overcrowded; that every one ofour straining. schools, reformatories 
and penitentiaries is overcrowded. We do not have enough 
psychiatrists, psychologists, guards, policemen, judges, probation 
officers and facilities to handle the ever-increasing amount of 


troubled people in our society. 


| It has been reported that we are faced with a society of 
epidemic suicides and alcohol abuse and drug abuse. But what is 
the one most prevalent and obvious underlying cause of all of 
this? All professional social workers agree that the most basic 
-eause is child abuse and neglect. Yet here I stand, attempting to 
be fully responsible in our society and not abuse or neglect my 
children, by staying home to raise them and guard them and love 
them. No surrogate parent--and this been proved and continues to 
be proved every day in every city of Canada--could ever provide 
the same quality of need and responsibility as a loving parent can 
provide. in their natural feelings and expression. 


Yet our politicians, whom we entrust with the oath of office 
to serve us--the people--the government of Ontario, totally abuse 
this trust and act in such a manner that will only enhance and 
propagate the abuse and neglect of our precious children. What 
hope for the future do they have if in the very first instance 
they are denied the very right to be of existence and value to our 
society, simply because they are raised:by a person who is a man 
instead of a woman? 


These children had no say as to what sex gender would raise 
them, but a court judge in her wisdom did, and aqdid say 
' specifically what sex of parent would do this. What say did I have 
‘as to what sex I would be born into? But this government can say, 
' in effect, "Get a sex change operation, or go to hell." 


Committee members, we have a tool at our disposal to use or 
| abuse. We have Bill 7. The Ontario Human Rights Code, as it now 
' stands, has absolutely no voice or credence in any government 
' laws, but by implementing Bill 7, the human rights act will always 
have precedence over these civil statutes. 


Section 1 of part I of Bill 7 will provide alleviation from 
i this biased act being instituted by the provision that every 
| person has a right to services without discrimination. The Family 
Benefits Act is a service provided by the Ontario government. As 


NW 3well, section 7 of this bill provides that every person has a 
right to claim and enforce his rights under the human rights act. 





Section 8 provides that no person shall infringe directly or 


thing included in part I of this bill. As well, 
17 it is stated that "equal" means subject to 
all requirements, qualifications and considerations that are not 4a 
prohibited ground of discrimination. Since ca nae been awarded 
full custody of my children, Teecam oe seen that being a single 
parent is not a prohibited ground of discrimination exclusively 


reserved as a right for a woman only. 


indirectly on any 
ingparc lion bat 


As well, under subsection (£) of section 9, it states that 
"family" means persons in a parent and child relationship. This 
part does not specifically state only female parents, but includes 
parents of both sexes. When a marriage dissolves, the sex that is 
awarded custody of the dependent children in the divorce action 1s 
considered to be the person designated as being "family." Again, 
this does not provide for only one particular sex assuming such a2 


role when the marriage fails. 


In looking at the word "services" in subsection (j), I note 
it states: "'Services' does not include a levy, fee or tax imposec 
or authorized by law." Thus, relying on specific wording, as the 
Family Benefits Act is so reliant, then it is obvious that the 
only law affected from exemption for services is*’rthatiy, ofmmas 
imposed tax which is authorized by law. Therefore, the services of 
family benefits must be seen to fall within specific provisions as 
laid out in Bill 7, and any breach of the Ontario, Human Rights 
Code under the provisions of this bill would be in contraventior 
of law under section 8 and section 10(a) and (b) of Bill 7 in: the 
proposed revised form of the Ontario Human Rights Code. 


By challenging the legal validity of the Family Benefits Act 
under this provision, it can only be seen that constitutionally a: 
well as legally the Family Benefits Act would have to be revise 
in its discriminating sections of the act. Then, finally; allo 
our children will have a right to equal treatment ins laws Onws 
civil level right from infancy. This would be a first major ste] 
to giving our precious people fair voice and recognition: instea 
of making a mockery of instituting all sorts of child laws for thi 
protection of our children, to have only one act and at one fel. 
swoop take away all such protection by refusing to admit th 
existence of children raised by a single parent who is too much o 
a fool to abandon full parenthood and work outside the home, or U 
too much of an ass not to get a sex-change operation. 


; My final comment in regard to the actual wording of «Bali 
is in regard to section’ 8 in: part. I ‘of othis® bili. Though th 
section provides that no person should infringe the rights lai 
out in this section, I think it would be wise to include a sectio 
with a little more binding power by going further and statin 
something avong, “thes sline snot, "No agency, instLeution, we 
collective body of persons, acting for or on behalf of an agency 
institution or collective organization, shall infringe or d 
anything that results directly or indirectly in the infringemen 
of a right under this part." 


This would effectively eliminate the passing of the buc 
down the line, and in a continuous circle, so that no person woul 


assume responsibility in any sort of a group or organization for 
infringing on a person's rights. Then the group or organization as 
a collective body could be made to stand responsible for their 
action. Thus, a lot of red tape and legal circumvention, as well 
as court proceedings, could be eliminated in certain circumstances 
of rights infringement. 


| Whether or not this committee is prepared to include this 
amendment to Bill 7 should not prevent the swift and much-needed 
passing of tote Hille sinto slaw. at) thepyeagiiest possible time. 
Justice delayed is justice denied. The longer this bill remains an 
unresolved issue, the longer justice will be denied. Ii we can 
forestall implementing justice with political Ghietoric | Utes 
finally the bill of rights dies the lingering death of delays and 
forgotten worth, then one day we may just find that the democracy 
we always assumed never was. 


| What do we say when we have only ourselves to look at and 
know that we alone were responsible for screwing ourselves in the 
‘ear? Apathy does not replace responsibility, and an allowance of 
human rights to be usurped is condescending to a dictatorship that 
we, all of us, permitted to happen, when we knew full well that 
this was taking place. Is this how Little our children are worth, 
‘that we, their guardians, can take the future of our children away 
because they are innocent and uncomprehending of what we are doing 
to them. I thank you all for listening to me. If there are any 
questions anyone would like to ask, I will now do my best to give 


a factual response. 
(10:40 a.m. 


' Mr.. Riddell: I guess it is safe to say that you did not 
‘vote Liberal in the last election. 

'- Mr. Fitzpatrick: That is very safe to say, yes- 

i Mr. Riddell: What I get out of your comments is that the 
|place of a mother in a married relationship is at home looking 
‘after her children, and if it is a case of a separation, the place 
of the parent who has the custody of those children is at home. 
‘That is putting is very simply but I suppose that is what you are 
saying. 


‘ Mr. Fitzpatrick: Half of what you say is correct. I do 
not believe that the place of the mother in a marriage situation 
[sis at home. I believe that if the father is the one who can do a 
‘ better job raising children, and both parents agree that it. is 
f going to be the father who remains at home and the mother goes out 
' to work, fine. It does not make any difference. 


All that makes the difference is who is going to be the best 


_ parent to raise the children. If the marriage dissolves, then that 


is all the judge should take into consideration. It should not be 


taken into consideration that, "well, I know a female can get 
provincial welfare and I know the children will always have 
, financial income of some sort because the female can always 
provide some sort of financial aid. I know this man does not want 
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to go out to work. I know he wants to stay home and raise his 
children, but he cannot get provincial welfare. Therefore, I plan 


to give the children to the mother because I have to make sure 


that these children are always going to be protected economically." 


This may never be admitted by any judge openly, but 
certainly it is in the back of their minds. As family judges they 
must know that these circumstances Bx Sta eee Family Benefits 
Act for certainly there has been publication of this. There have 
been things like this brought into, COUr tSHemany times. I have tried 
on many occasions and I am still trying on many occasions to’ bring 
these things forward. Our courts know and our politicians know. 
All I am saying is that our children have no voice and the parent 
who is the best to raise them should be the one to raise them, 
whether the marriage is dissolved or not dissolved. 


Mr. Riddell: Let me reword my question then. In your 
estimation the place of one of the parents, the one who is best 
able to look after those children and give them the attention they 
need and what have you for the sake of the child, is at home. 


Mr. Fitzpatrick: That is my personal belief. 


Mr. Riddell: If we carry that to the extreme, then 
perhaps we should be passing legislation insisting that one of the 
parents remains at home in order to raise those children. 


Mr. Fitzpatrick: I think that would be a very foolish 
mistake because it has been shown that in certain instances 
neither parent is really very good. They may be too emotional; 
they cannot take the frustrations of remaining at home, 4a 
claustrophobic kind of thing or whatever. If they cannot handle 
that kind of responsibility then certainly, even though a 
Surrogate parent is not as good an alternative, that would Demag 
better alternative than a parent abusing that child, and look at 
our society full of abused children. | 


We cannot say that all of these children became abused 
because surrogate parents were raising them or because they were 
abandoned or unloved. Certainly natural parents do abuse their own 
children. Whether it is a circumstance of poverty that brings it 
on or a circumstance of claustrophobia or whatever it is, if that 
parent cannot do a competent job and knows inside themselves that 
they cannot do a competent job, then certainly the children 
deserve the next best alternative. 


Mr. Riddell: But most parents do not abuse thelr 
children. Sure, there are cases where they do, but most parents, I 
would say, do not abuse their children. But they may feel that in 
order to give the children what they feel the children require 
until they reach the stage where they are on their own, maybe both 
parents have to work. There is a lot of that going on right now, 
and I think that with babysitters and day care centres and what 
have you, these children are being raised quite adequately. 


Mr. Fitzpatrick: You would say that? Then can you 
explain to me why our crime rate continues to rise, why our jails 
are always overcrowded, why our children's aid are always 
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vyercrowded, why our mental hospitals are always overcrowded? It 
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every city and every province and it is not decreasing, it 
holding steady and it is always increasing. And there can 
excuse that our children are being treated fairly, being 


-reated properly, being treated in a loving manner, in a generous 


manner 


. 





Bxpert 


, im a proper manner. 


) All psychiatrists, psychologists, other social workers, all 
say that the most basic fact is abuse and neglect. That 
sontradicts what you are saying right there. These people are 


s. You and I are not experts. We may be parents, but we are 


yot psychiatrists or psychologists or social workers. 


| 
| 


crime 
times, 
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Mr. Riddell: When we talk about experts I would like to 


jive you my definition of an expert. An X in algebra is an unknown 
quantity. RoxspuntaLS ff. OL Lp under pressure. I would think these 


rates and what not are more an indication of tough economic 
high unemployment, all the rest of it, and not so much the 


lack of parental care for the children. 


Mr. Fitzpatrick: We had a depression and our crime rate 


was in no way-~- 


Mr. Chairman: Let us get back to the topic. 


Mr. Riddell: I just cannot fathom that society should be 


———— ° e 2 
burdened with the raising of children because the parent does not 


want to work. 


states that if a woman 1 
at home and have society do it for her--in other words, 


I do not know whether indeed the Family Benefits Act 
is left to raise her children she can stay 
provide 


her the money~--or whether that woman is required to work. 


| 


I have all kinds of girls coming in to my office in the same 


‘situation, but I do not think the government simply says to them, 


"Look, you stay home, raise your family, 


and we will provide you 


with the money." I am sure they require that woman to go out and 


i seek 


employment, as I think she should and as I think maybe you 


‘should. I just cannot fathom that society should be burdened with 


ithe r 


aising of somebody else's children because that parent does 


‘not want to go out and work. 


k 
| 


‘of costs for a day-care 
the government to provi 








their 


i 
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more 


it is not feasible. Now the governmen 


; over. 


Be welfare does not even g 
| below that line, they are 
country. Yet you ca 


any sort, whether it is provincial oF whether 
people who have a 
the basic jobs in most cases. 
people. They are going out there; 
homemaker or a day care centre or 


Mr. Fitzpatrick: Have .you ever taken a look at the rate 
centre or for a homemaker to come in, for 


de this? Most people who are on welfare of 
it 1S ,CLoy peak 
limited amount of education, who can only get 
You are looking at these kinds of 
they cannot afford to pay for a 
for other places to take care of 


children for them while they go to work. 


Without rehashing all the economics involved, they would get 


on welfare than they would get by going to work. Therefore, 
t has to step in and take 


The government ends up paying more for homemakers. A person 
et the minimum wage at any time. Far 


the most poverty-stricken people in this 


mnot ask 4 homemaker or a day care centre to 
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take care of these children at the welfare rate you are giving the 
person to stay home and raise their own children. They refuse to 
do it. Why should they do it? They have gone to university or they 
have a full high school education or something. They have gone out 
and done this and done that; they are qualified people and they 


want qualified wages. 


You are going to spend a lot more money in the long run 
paying for qualified people than paying EOLa a natural parent who 
is perfectly content to do this job and love their children. Why 
should the natural parent not do what they are capable of doing? 
My wife and I have split up and there is only one person left at 
home to raise the children now. Why should it have to be that oa 
have to go out and get a job and abandon my children? I broughe 
them into this world. Why the hell should some Surrogate parent 
have to come in to take care of my children, or some day care 
centre have to take care of my children? I am perfectly capable of 
doing that job myself. That is my responsibility. I brought them 
into this world. 


We do not live in a third world country. If we lived in a 
third world country where there was not these kind of resources, I 
could understand it. There would be no choice, we would all be 
poverty-stricken, we would all be in this position. We are not. 
Our children have got a chance, and what we do to our children 
today is what they are going to give us back tomorrow. If you go 
to any penitentiary, reformatory, children's aid society or mental 
hospital, you will see what has been given back, because it 
increases, not decreases. 


Mr. Riddell: If the government went along with your 
suggestions, I simply do not know where they would get the money 
to pay for those parents who want to stay at home and raise a 
family rather than work. I am going to tell you there will be all 
kinds of them-- 


Mr. Fitzpatrick: Good. 


Mr. Riddell: --who will say, "If I can get money from 
the government, there is nothing I would like better to do than to 
stay at home and be able to play with my kids and know that I am 
getting--" 


Mr. J. A. Taylor: Yes, but they are at school. 
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Mr. Chairman: I ask that we go on, because really what 
we are talking about is the Family Benefits Act, and I think we 


are here today to make sure it is applied fairly between men and 
women, and that is the point. 


Mra Aso Taylors, You are right, MrsChairmans 


Mr. Riddell: I am just properly putting up the argument 
that my colleague probably should have made in his office. 


Mr. Kennedy: Maybe he did. 





Mr. Riddell: There is no excuse for kicking anybody out 
£ one's office, but I just have to let this gentleman know that 
‘here is another side to his argument. 


Mr. Fitzpatrick: I understand both sides. That is it. I 
lave been playing this now for over six years. I have got to know 
noth sides after this length of time or I am pretty damned stupid. 


| Mr. Sheppard: Mr. Chairman, I have a few questions. If 
se is Living with his mother and his children are in school, why 
sould he not have a part-time job? I do not think that is 
jiscrimination. 

| Regarding your opening remarks--I presume you have very 
little money--1 would like to know who prepared this report for 
you and where you got the money to prepare this report? 





| Mr. Fitzpatrick: First of all, this preliminary report 
was prepared by me. I went into the St. Michael's Hospital ‘for a 
coronary bypass operation, and I had been in touch with Parkdale 
Community Legal Services here in Toronto. We had a joint venture, 
and that is something else I do not want to get into, because it 
would usurp what is happening there; it is a legal matter. 





| Out of the goodness of their hearts, they typed this up and 
photocopied it for me to pass on to your committee. It did not 
cost me a cent. As a matter of fact, a person came from Toronto to 
Niagara Falls to pick up my brief so that she could do Cee a 
really given this brief to this committee here in a written form, 
and the secretary for the committee here nad to photocopy 51 epi 8 
me, but being typed it is much easier to read than being 


handwritten. 





| You asked me also about why I could not get a part-time job, 
I believe. 


Mr. Sheppard: yes, because I understand you are living 


with your mother at the present time. 


| Mr. Chairman: In fairness, Mr. Sheppard, I do not think 
that is the issue here. I do not think we want to get into a 
debate on whether he should have a. part-time job. The debate is 
whether he should be treated differently from a woman, and that is 
what he is bringing to us. Mr. Riddell has been through that line 
of questioning. Unless it pertains to the presentation and what 
really is relevant with Bill 7, I would just as soon we stuck to 
that. 





Mr. Je... Taylor: Mr. Chairman, on this point, has 
representation been made by the Ministry of Community and Social 
Services in regard to this issue, maybe in the past? I know pi ae a 

an issue that has been around for many years, and I think there 
was some concern that there could be abuse of the system if there 
were families consciously separating, each parent taking a child 
and then qualifying doubly for public assistance. I was just 
wondering if, as a committee, there was any expression by the 
| Ministry in terms of the impact of en.s legislation on the current 
| legislation under which Community and Social Services operates? 
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Mr. Chairman: Not that I am aware of, unless there has 
TT = 5 2 ° a 
been some directive to the ministry that the minister is aware of. 


Mro 0) Juma ee nay. Loran lemGanapesce where there could be an 
Fitzpatrick's interpretation of Bill 7 1s correct? 


impact si fwMr. | . 
; current policy and legislation or 


It could impact on the 
regulation. | 


Mr. Fitzpatrick: I agree with you. Any system in any 
guise can be abused or misappropriated. There are always going to 
be people who are going to take advantage. There are people who 
are in office close to the Conservatives taking advantage of the 


Re-Mor persons. (inaudible) 


We could go on and on into all different sectors and ali 
different walks of life. Certainly you cannot perpetuate 
discrimination and say that we are afraid that it is going to be 
abused if we put it in. We can say then you have to have absolute 
dictatorial authoritarian rule because no matter what we do, if we 
change it, it is going to be abused or could be abused. 


You have got to take your chances. That's what life is 
about. We're either going to work toward something progressive and 
worth while or we're not going to do it. If we're not going to do 
it, then we're going to abuse the people who are supposedly the 
government of this country. 

Mr. Riddell: Mr. Chairman, Jim might have raised a goo 
point. And, according to my colleague Sheila, I am of the wrong 
understanding in connection with the Family Benefits Act. She 
tells me--whether she's right or not I don't know--that a mother 
can stay at home and raise her children until the child becomes 16 
years of age and get paid by the government, which I wasn't aware 
of. If that's the case, maybe the gentleman has a point. But, by 
God, if that's the case, and knowing what mothers can make, 
knowing what some women can make in the working world, then 
perhaps we had better take a look at the Family Benefits Act. 


But I wasn't aware that a woman can collect money from the 
government for 16 years while she is raising children and not have 
to go out and get a job. 


Mr. Fitzpatrick: I can cite you a number of cases that 71 
know Of personally where for years they have been collecting 
family benefits, or one (inaudible) when I was living up there 
were collecting provincial welfare. I've had a very tough time 
just. trying to make ends meet. I can't get either civic of 
provincial welfare. 


Mr. Riddell: Well, if that's the case, sir, you-have @ 
point. You are being discriminated against, but-- 


Mr. PItEZpatricks Yes, I feel that. 


Mr. Riddell: Boy, maybe we had better have a look at the 
Family Benefits Act. 
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Mr. Fitzpatrick: But I don't think we should look at the 
Family Benefits Act in a way that's going to take parents away 
from their children. Natural parents deserve to raise their 
children, much more so than surrogate parents at any time. 


; Mr. Chairman: I think, sir, that you have made your 
point with us ana that we understand any representation you would 
make to us with regard to any possible changes to the Family 
Benefits Act as well. I think you have been very clear to us. We 
thank you for appearing before us this morning. 


Mr. Fitzpatrick: I thank you very much for your time. 


Mr. Chairman: I have a chance to use my French here. 
Association frangaise des Conseils scolaires de  1'Ontario. 


| 


Franco-Ontarian affairs. Albert \Morin is the chairman. 


| 


Mr. Van Horne: That's about a six. 


—— 


Mr. Chairman: Did I get a six on that? Giselle Lalonde, 
executive director. Giselle will give me more than a six, I know. 

} 
-=oMr. Morin: Good morning, ladies and gentlemen. Before 
starting to speak, I would rate him very high. Before we proceed, 
‘Mr. Chairman, I'd like perhaps to rectify your agenda. I'm not the 
chairman of Franco-Ontarian Affairs, which is. Mr. (inaudible). I 
‘am Albert Morin, president of the Association frangaise des 
‘Conseils scolaires de l'Ontario, and Mrs. Lalonde is the director 


of this association. 
; 








Mr. Chairman: You can sit down Tf you" Like. 


—_—_—_—_——————E 


Mr. Morin: Thank you. It will be better with my bifocal 
glasses. 
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Mr. Chairman: You can stand if you prefer. 


——— nl 


| Mr. Morin: I was born and raised in Cornwall, Ontario. 
‘I'm the father of five children. Two are presently at university, 





one is at college and two are still in high school. Mrs. Lalonde 
was also born and raised in Vanier, Ontario. 
Our association is made up of trustees from both the 


separate school board and the board of education, members of the 
French language advisory committee, plus directors of education, 
and superintendents and administrators of our high schools and 


separate schools. 


al a.m. 


I was taking a shower I prayed to God 
he ability and the charisma to make you 
As a leader of a 


This morning while 
that He would give me t 
understand the plight of us Franco-Ontarilans. 


minority group, it's not easy- It's quite a task. 


| If I can take a minute, I have been a school trustee for the 
past 13 years in Cornwall and I have been working with a female 
trustee for some time on affirmative action. When we presented 


° 
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this to the board we came up with an awful lot of opposition, and 
we experienced an awful lot of frequency of ideas, prejudices and 
the whole bit. The week following that the female trustee who was 
heading this committee phoned me and said, “Bert, after all those 
years this is the first time in my life that I have experienced 
the frustration that you as a Franco-Ontarian have suffered on 
this board. And I want to tell you very, very deeply that I do 


understand you now." 


I would hope, in the spirit of the way this lady spoke t@ 
me, that you will not pick at this presentation for certain words 
or certain phrases, but look at it globally and sey, “"Shis ts tha@ 
plight of a minority group in Ontario." And if tomorrow, through 
an act of God or whatever, the roles should be reversed and you 
should be facing that very act as a minority group, would you be 
sorry that you wrote it that way? 


I have a free translation in English of what I will say in 
French and vice versa. 


L'Association frangaise des Conseils scolaires de l'Ontario 
remercie l'honorable Robert Elgie, ministre du Travail et son 
ministere, de l'invitation lancée a tous les organismes et 
individus intéressés, a réagir au projet de loi 7. 


Etant donné l'étendue des répercussions des amendements 
proposés au Code ontarien des droits de la personne, 1'Association 
francaise des Conseils scolaires de l'Ontario se voit dans 
l'obligation de faire conna tre aA monsieur le ministre et aux 
membres de la commission, les inquiétudes bien fondées des 
responsables de l'éducation franco-ontarienne concernant les 
droits religieux catholiques acquis selon l'Acte de l'Amérique du 
Nord Britannique et les droits linguistiques reconnus dans la Loi 
sur les langues officielles du Canada. 


Even if bilingualism has not, unfortunately, been officiall® 
recognized by the province of Ontario we have the right to believe 
that a government which has legislated on the question of 
establishing French schools and instructional units and spent an 
enormous amount of money to offer more and more service in 
French--therefore, a government which recognizes the French 
minority in certain instances--must not be allowed to ignore the 
same minority when it is time to express and protect its 
fundamental rights. 


Indeed, can the Ontario Human Rights Code stray from the 
fundamental rights established in the Universal Declaration of 
Human Rights without being justifiably accused of discrimination? 


The Association frangaise des Conseils scolaires de 
l'Ontario, whose main objective is to ensure that every 
French-speaking student in Ontario has a chance to develop his 
potentialities to the fullest, will not suffer in silence this 
grave injustice found in Bill 7. 


The question is, does Canada really recognize the existence 
of two founding nations? I believe that therein lies the problem: 


hig 


-o ignore a people which has pioneered the eastern part of this 
sxrovince, a good part of the far and middle north, which 
sntrenched its roots in the south and, despite constant struggles, 
is now establishing itself more and more in the west of the 


srovince. 


| Does this people not deserve some attention from the 
sommission? Can those settlers, those miners, those farmers and 
yard workers not be part of that group of workers deserving the 
respect of its culture and its fundamental rights just as much as 
the immigrants or the English-speaking majority are all deserving 


5£f their own? 





| Te ise-net.« difficult: -to Show that francophones are among 
those who have suffered the most from the discrimination with 
regard to their rights. How many French-speaking children and 
families were assimilated in the Sudbury area, for example, 
because the family providers felt it necessary to send their 
children to English schools in order that they be well looked upon 
by the management of certain mining companies? This may easily be 
attested to by retired francophones, who can in all truthfulness 
now tell the frustration that they had experienced. Given the 
above, one should not, therefore, be very surprised to see to what 
point the number of Franco-Ontarians has declined in this 


province. One can hardly expect anything else. 











What about the public service? Let us take, for instance, 
‘the Ministry of Education, with which we are more familiar. How 
many francophones hold key positions in such a ministry? The 
French-speaking assistant deputy minister. has but one assistant 
and one secretary under his jurisdiction. Isn't this scandaious? 
‘Please do not teal easy; ooSipy):. that there is no such thing as 
discrimination against francophones in Ontario. 






] 
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How long will such a situation be allowed to go on? How can 
‘the code as you now propose it be of any help to us so that we may 
improve our lot within the public service and even within our own 
‘ministry, where there is still so much to do as far as language 


‘rights are concerned? 


The code you propose does not reflect this Canadian 
' Linguistic dpalityies tt, as indeed very nice to protect the 
minorities, but we might as well face it realistically. This code 
is a code made primarily by anglophones and then for all the other 
| minorities in what is commonly known as the melting pot. The 
' francophones are not immigrants--not that we hold anything against 
immigrants, God forbid! We are pleased that they can feel right at 


home here in Ontario. 


uld understand that these minorities 


But the government sho : 
as it exists. Ths ts c.2 


'must accept the Canadian reality 
| linguistic duality based on two founding nations. I believe your 


code must reflect this duality. This form of multiculturalism, 
which is now greatly encouraged by the Ministry of Culture and 
Recreation, totally disregards this founding nation, which 
implanted its roots here well before the arrival of 


English-speaking pioneers. 


- — 
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Please allow me to indicate to you some examples of the 
kinds one discrimination francophones are exposed tO 
French-speaking graduates must pass tests that are required by the 
unions written entirely in English. Our French-speaking student: 
who are entering law or medicine in the only bilingual university 
in Ontario must also pass tests in English, and in one case that 
we Know of such tests come from the United States. Most of the 
positions in the public service are classified as unilingual, an 
it's obvious that what is unilingual is not meant to be French. 
How many times must the negotiations of a French~speak in 
organization be conducted in English because the fact-finders, the 
arbitrators or the mediators do not understand French? How can one 
even believe that the code as it is written can _ protect 
Franco-Ontarians when they are not even mentioned in this bill: 
Wno are we in the eyes of your government? Are we a true entity? 


With this bill the provincial government sets itself up as 
the protector of minorities, but it does not accept the premise ©: 
the two official languages or the reality of the two founding 
nations of this country and of this province. We have foughi 
alongside you, but I believe this is perhaps quickly forgottel 
here. ‘What can we say about the grave injustice; sin;, eh 
distribution of corporate assessment to the separate schoo. 
system, a system that is used by the majority of francophones aj 
the elementary school level? Is this not discrimination? Ou 
teachers, who work under this system and who have always had t 
accept salaries that were comparatively less. than the ones 0! 
their colleagues in the public schools, have, because of this 
lost considerable sums of money. Isn't this discrimination? 
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In Ontario the francophones have nothing to protect them ai 
the cultural level. Organizations such as the Commission de: 
langues d'enseignement, the Conseil des affaire: 
franco-ontariennes, the Conseil d'éducation franco-ontarien, an 
the CCLF have absolutely no power. Even reports that have bee! 
written by well-informed anglophones have constantly been rejecter 
locally. Nobody seems to listen any more. Here are but a fer 
examples: transportation in Hamilton, French instructional unit. 
in Michipicoten, and many such cases. 


We believe, however, that we are full-fledged citizens oO 
the country we have discovered. We are also convinced that thert 
is a lack of justice in your bill. In effect, what has happened t 
the kind of social and distributive justice that ensures tha 
every citizen within a province or a country is entitled not onl) 
to a fundamental number of privileges but of powers, as well a: 
duties? This kind of justice does not exist in Ontario. 


This bill is a very valuable document and we agree that t 
give it too much rigidity and precision would be extremel 
dangerous. However, the clause "what is reasonable and bona fid 
in the circumstances" is much too vague and provides too muc 
freedom for anyone to interpret it in any way he or she chooses 
Discrimination, differences, race, et cetera, are words constantl: 
mentioned in this bill. If anyone has been discriminated agains 
in Ontario, it is, indeed, the Franco-Ontarian people, and th 


Organization most guilty of such discrimination is the governmen 
Cf Ontar?o teselt-. ; 


we eT oe 


In essence, the contents of the bita* arescqooa but sthere are 
still some extremely important omissions, such as a definition of 
-he term "nationality"; the question of official languages and the 
Linguistic rights of the francophones in Ontario; and a clause 
which gives the power to coerce, whenever necessary. Indeed, what 
joes $1,000 represent for a@ company or 4 government? What is of 
orimary importance to us is the manner in which the code will be 
interpreted and the way it will be applied in the Franco-Ontarian 
sontext. It does not address itself, practically speaking, to the 
sauses of discrimination of which we are victims. It does not 
respond to the legitimate aspirations of Franco-Ontarians. 


| How can we even think of a code which has been laboriously 
translated--even the front cover has a grammatical error which has 
been printed and published: “Le Code ontarienne des droits de 1a 
personne” and purports to protect every single Ontarian when there 
fare still some discriminatory laws in Ontario, for instance, the 


Education Act of 1974. 


Mr. Minister, who are we Franco-Ontarians in the eyes of 
this government? Are we a true recognized entity, or simply a 
burdensome collectivity no one knows what = to do about? Do 
Franco-Ontarians exist or do they not? We believe that the whole 
matter could. be settled if you include in your code a clause 
dealing with language rights inoa order to protect your 


French-speaking minority. 


| We sincerely hope, Mr. Minister and members of the 
commission, thaws Sue comments found in this paper will be taken 
‘into consideration so that eventually the legitimate aspirations 
of botn Linguistic groups, founders of this noble province Of 
Ontario, will be fully satisfied. 


Mr. Chairman: Thank you, Mr. Morin. Are there any 
j/ questions? 
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i Ms. Copps: Je vais parler en frangais d'abord, puis 
,ensuite je vais traduire en anglais. Hier nous avons eu la 
;présentation de M. Roy qui vient de la Commission des droits 
‘Rumains du Québec. Dans le code du Québec, ils ont introduit la 
question du langage comme un des droits qui doit étre protégé par 
jla loi. Il y avait quand méme un petit probléme, c'est que meme si 
ye était incelus dans’ laP“loi, “tly avait des reglements gui 
_s'adressaient a reprocher et reprendre des droits. Alors, si nous 
, disons, par exemple, le "langage canadien qu'on doit protéger", ce 
‘serait tout de méme possible pour le gouvernement d'avoir quelques 
, exceptions comme ce que yous désignez par "les droits bona fide" 


ou des choses comme ¢a- 

What I explained was that yesterday we had a presentation 
from Mr. Roy who came from the Quebec Human Rights Commission. He 
showed us that in his code they do include language as one of the 
areas where there cannot be discrimination. However, at the same 

time, the Quebec government has certain regulations that, in fact, 
mitigate against that same right. Hence you have a situation such 


as Bill 101 where you do have one language, let's say, becoming 


"la langue officielle" and the other language not having that 


SO ss | aig, Soy omy Seer SEIT Ri Mae ME Rca er a a am ON a ah Na co A 


o include language as one of the basic 
there may still remain the possibility} 
that the government of Ontario will choose by other "reglements' 
or regulations to avoid its responsibility in this area. Td. ‘ay 
asking whether you feel that can be sufficiently addressed in the 


code to clear up that problem? 


My point is if we d 
fundamental human rights, 


Mrs. Lalonde: Mr. Chairman, Madame, when we came here 
this morning we thought we were coming to the Ontario government 
and not to the Quebec government. Last week we had a great meetin 
in Education on Bill 82. The deputy minister,. when ‘ne tcame im 
because there was a "bienvenue" in French, said he thought he was 
in Quebec, which I think is an insult to Franco-Ontarians. We are 
not Quebeckers and, if you want to compare us or if you want the 
Ontario government to do always what the Quebec government does, | 


think it will be very wrong. 


Ms. Copps: I think you may be missing my polite fom 
trying to find a way to include language rights within the code. 


' 


Mrs. Lalonde: Yes. 


Ms. Copps: I don't want to have them: includeds in’ - suchas 
way that the government will then be able to use another means tc 
avoid its responsibility. Apparently, according Monsieur Roy, that 
is exactly what happened in Quebec. They have in their "droits 
fondamentaux" the inclusion of language rights. However, they have 
another regulation which supersedes "les droits fondamentaux" anc 
allows the situation to exist where you have one official 
language. Because there is historic precedent for the inclusion 0! 
language rights, I think they have set a good precedent, but ] 
would like to know how we can do it in such a way that the 
government will be bound not to make exclusions by using the boné 
fide argument that you have also included in your brief. I af 
comparing them because this is probably one of the few legislative 
precedents we have for the inclusion of language rights. 


Mrs. Lalonde: I think ibe Ontario would not only 
encourage but endorse section 133 of the British North Americé 
Act, that would surely be the best route. Actually, we thought bs 
at least introducing it in this code--I do not like to say it is 
by a back door to have our linguistic rights--at least the 
Ministry of Labour would be recognizing that there iz 
discrimination in the labour department or wherever work is 
concerned in this province. I think it would be a very gooc 
beginning at least. I think the government has at least taker 
important steps with the French language services, but we have 
nothing legally except the French schools and we have a very 

; difficult time in establishing them, by the way. 


Ms. Copps: When 1'ACFO gave their presentation they 
Suggested that the code should specifically state "the twe 
Ofrrvoral languages" rather than just incorporating general 
language rights, which I gather is the thrust of your brief. 


Mrs. Lalonde: Yes. This is why we had read a full brief. 
We support them, let's say, very much. But we found that, at least 
if it was included in this code, it would mean a step. We 


understand that there have to be precedents i 
: in Ontario to gain oOt@ 
rights and it could be one precedent. = 





Ms. Copps: But would you be seeking the inclusion of 
imply a recommendation for language or would you prefer to see a 
‘lause that clearly outlines the two official languages? 


m:20 a.m. 


| Mr. Morin: The wisdom of the commission on that would 
srevail, I Suppose, but if you asked us to put in a clause there 
-hat would Supersede any further legislation, I don't think 
anybody can suggest that. A minority is always in the hands of the 
najority, Retiee we, live ator not, unless ites entrenched in 
such a way, but Il think a government is always in power to take 
away what it has given. 


Meo uCoOpDs aml pis c1s0 supposed to be that tnis code wiil 
nave primacy or precedence over every other code within two years. 
bt was unusual because when we asked Mr. Roy yesterday he did not 
really have the details as to how the Quebec government succeeded 
in developing regulations that he felt were, in fact, contrary to 
the spirit.of the legislation they had drawn up. He was not able 
to really get into that. As a member of the commission he was 
primarily involved with functioning (inaudible) and the 


regulations, but it waS an interesting question. 


| 
J'ai travaillé & Québec pendant la période ot on faisait la 


loi 101, et cela m'a intéressée. 


f 
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Mr. Morin: Ah, bon: 





| ‘re 6 6vGaAtonae:: rt 6the membercSo>Of, the commission are 
interested in getting ail those details, I think we can ote Lew Me 
because we are in close contact with .some people there and we 
could really help and give you the information you need. 

Mr. Morin: Mr. Chairman, 1 suppose I am given a question 
I guess I have to put it through the chair. I would like 


Mrs. Lalonde to answer if she can. What is the effect on the 
clarification of the (inaudible) requested by the government of 


(inaudible) ? 


t 


Mr. Chairman: No, you can't ask a question, siron lLieey0u 
want to appear before us, that's fine. If they wish to comment on 
it, that's fine, but you are here before the committee. 


\ 
‘ ware 
| Mr. Morin: Oh, you are not from the commission? 
f ° 

} 





Mrs. Lalonde: No. 


— 


Mr. Morin: I'm sorry. 





Mr. Chairman: It's really not at all in order. 


J'ai une autre question. Vous avez parlé 
des Conseils scolaires, et vous avez dit dans 
votre document que les Conseils scolaires (inaudible) mais sont 
plutét catholiques ou séparés, que dans la situation secondaire 
ils sont pour la plupart (inaudible). Est-ce que yous pensez que 


| Ms. Copps: 
comme representants 





aieeeconseibovquicy ae Ste forcée par le 


c'est une politique Pa 
n choix libre qui a ete fait 


gouvernement, ou est-ce que c'est u 
par les francophones? 


For those of you who don't speak French I asked-- 


Mr. Riddell: I thought maybe I should be asking a 
supplementary. 


Mose Coppse: © ine watheln presentation they have suggested 
that they also feel that the regulations regarding funding of 
separate schools on an elementary level discriminate against 
Franco-Ontarians as well as other separate schools. They have also 
mentioned that the majority of their students are attending public 
schools at the secondary level. Il asked them whether the movement 
from the separate school at the elementary level to the public 
school at the secondary level has been a "politique" to take 
advantage of funding or whether it has been a free choice on the 


part of Franco-Ontarians. 


Mr. J. Ae Taylor: Could: you speak louder when you are 
speaking French so that we can understand what you are saying? 


Mrs. Lalonde: I'll answer in English, even though I know 
my English is not very good, but I will try. In 1969 or 1970, when 
the large units and the establishment of the French schools came, 
as you remember, the only secondary French schools we had were 
private schools at the time. Those schools could not maintain 
their classes because of a lack of funds, so actually there was nec 


way out. The only way we could go was to the public system because 
the government refused the extension from kindergarten to grade 
13, so we went to the public schools. But I remember at the time 
many people had to convince the francophones that our religious 
rights would come after. Once we are organized in the French 


schools and almost everybody is Catholic, it's easy to organize it. 


After a certain time we were, and still are, very frustratec 
on this because we had to accept the public schools, which are 
doing tremendous work and are doing the best possible, but are not 
answering to the aspirations of Franco-Ontarians who are in the 
great majority both Catholic and francophone. We have to accept 
that because of the financial aspect. Because we have a resolutior 
coming out of our annual conference every year, we hope one day 
the government will the extension from kindergarten to grade ore 


“Mr. Morin: If I may add, Mr. Chairman, the British Nortt 
America Act gives us this right. Somehow the provinces will give 
you grades nine and 10 in the separate school system, but we dc 
not get enough funding to realistically put it together. So it 1s 
Ras e of discrimination; if you don't get the bucks, you can't 
Ut -LoeOn. 


. Ms. Copps: The reason I asked that question, and it 
diverts a little bit from the human rights issue, is that thers 
has been some rumbling and rumour that government may choose t 
extend separate school grants to grade 13. Since I have a Frenecet 
elementary school, and I also had a French high school, in @ 
riding, obviously I am very concerned whether they would be ablé 
to make the changeover. 
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and 10." Do you mean you want it to 


was a compliment, that someone wh 





Mrs. Lalonde: Let us Say there are very few francophones 
yho wouldn't accept the idea, but I would hope that in the 
Legislation there Wwitlblobpe a iway. OL giving” themsthe francophone 
instruction they want without giving them the religious aspect. 


Mr. Morin: An added problem is if some Catholic school 
soards should decide to extend nine and 10, they could divide the 
Franco-Ontarians, who are already in the minority. Some would stay 
in nigh school in the public segment and we would be divided. 
Perhaps we would have too small--It is just not workable. 


Mr. Van Horne: Excuse me, you said “extend nine and 10." 


| 
You mean to go nine to L3geden {reAayour 


Mr. Morin: No. 

Mrs. Lalonde: We can go to 10. 

Mr. Morin: We can now have grades nine and 10. 

Mr. Van Horne: I realize that, but you said "extend nine 
Ss: go the other three, ll, 12 and 


Mr. Morin: Yes. 


Mr. Riddell: If we include language rights in this ®biLL, 
then the government would have great difficulty in continuing to 
discriminate against separate schools and their ll, 12 anGgsul3 ta0D0 


you not agree? 


Mrs. Lalonde: Wwe have heard the rumours about the 
extension and we do hope they are true. 


Mr. Chairman: Mrs. Lalonde, Mr. Morin, thank you very 
much. 


Mrs. Lalonde: Merci beaucoup. 


Mr. Chairman: We now have Mr. Don Shaughnessy. I believe 
everybody has a copy of Mr. Shaughnessy's brief. 


Mr. Shaughnessy: Mr.. Chairman, I am bon Shaughnessy. Il 
am a chartered accountant. A week or so ago Howard suggested to me 
that he would like to see some cards and letters coming in to the 
government explaining how the people felt about some of these 
things, and I was foolish enough to say lI would rather come and 
tell them eyeball to eyeball what I thought of it. He called my 


bluff, I guess, because here I am. 


't want to really debate the morality, if 
I think it is something everyone has 


to live with themselves. I guess that is the thing I find in 
listening a little bit yesterday and this morning to the 


presentations that are made here. I used to think discriminating 
Oo was discriminating was able to 


them and perhaps what was felt 


In general I don 
you like, of discrimination. 


choose what they felt was best for 
best for everyone. 
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The material that I sent Howard was hammered together rather 
guickly, so you may findpcmese! typing errors in it but, in any 
case, I want to represent the position of people who are in 
business. My clients are primarily small businesses. They do not 
have their internal bureaucracies, legal departments or whatever 
to deal with governments in a meaningful way. I think they have a 
number of concerns. I talked to a few of them and tried to bring 
these concerns into this brief. The thing that concerns me most 1s 
the question of the morality of givaing™ a right to someone and 
having to take it from someone else in order to do so. 


As) Dogo, through  thegact, == look at sections 2(2), 4(2) and 6 
and say that is only logical. Anybody that allows harassment of 
his own employees within his place of business is paying a rather 
large cost in training new people, in having people leave and sc 
on. If anything, the bill will probably make them better 
businessmen because they are being stupid right now. 


With section 5, from a professional standpoint I can seq 
some problems, particularly against the Institute of Chartered 
Accounts of Ontario in that we do discriminate, but discriminating 
in a sense of good choice, against people becoming members of the 
institute from other countries. Quite obviously in the financial 
world, which is where we deal, the Standards and educational 
background of various public accountants in other countries are 
not necessarily comparable. 


The concern I have is that sooner or later, if it becomes a4 
serious problem of having a Panamanian public accountant file 
suit, or whatever one does, against the institute, the institute 
will wear down and say, "What the heck, we will deal with this ag 
best we can, given the reality of where we exist." I do not think 
anyone, including the practitioner, benefits from that. He will 
obviously be placed in a position where he cannot deal effectively 
with the marketplace as it presents itself to him. 


I have already mentioned that I felt that the government 
typically--I do not mean that disparagingly--takes what is not 
theirs and gives it to somebody who has not earned it. I do not 
think anybody has the right to be hired. I also do not think that 
if I create a job that I have less of a proprietory interest am 
that job than I do in any other asset that I might have. I think 
if I want to be effective in business, I have to be allowed tc 
deal with my business the way I think it should be run, and if I 
am ‘not-right,.. amigoing to fare: 

\ 

j The letter to Howard, who is a client of mine, may be & 
little more personal than it should have been for this purpose. 
But if I am to hire a woman--just in terms of background, about 
half of our staff now are women--and if I assign that woman tc 
Howard's account or to whoever else might be in the business that 
we deal with, they may choose not to deal with her. 


f We find with chartered accountant students that they come tc 
aeoo Ent win their career where, if they are women, they suddenly 
cannot compete with a man because the male client has been ir 
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usiness for 35 years or more and is not prepared to accept them 
sg being his adviser. So, the client would likely say to me, an? 
ould like you to reallocate staff." If I am able to do that, it 
jeans I have some redundant capacity, which is costing me money. 
€ I do not have the redundant capacity, then I probably lose the 
‘lient if he refuses to deal with that staff member. Either way I 
‘ose. I do not see how the government loses; I do not see how the 
varticular woman loses. 





| One of the things that you can look at is whether or not the 
legislation allows someone to discriminate against a business. The 
act refers to a "nerson" in sections 1 through 5, or thereabouts. 
L£ I were to take the Income Tax Act definition of what a person 
is, it would include a body corporate. I do not see any place in 
that act where a person is defined, and my instincts tell me ae fle 
a natural person. But, conceivably, I could bring a case that said 


this person is discriminating against my corporation, which is a 
person in some definitions. 





Mr. J. A. Taylor: Mr. Chairman, on that point--just for 


clarification--as i understand it, if the word is not defined in 
the terms of the Interpretation Act, under the Ontario 
Interpretation Act it would include a body corporate. Again, that 
is my understanding. Perhaps you could clarify that point. 


| Mr. Shaughnessy: Discrimination against a corporation on 
the grounds of place of origin or colour or whatever becomes 
rather foolish, I think. In any case, what I am leftrawithyect 
lsuppose, are alternatives. I can break the law by dismissing that 
iperson and reducing my redundant capability. I can increase my 
_* I can lose my customers, OF I can somehow imprison them; I 
ican refuse to allow them to leave. In my business that is not 
me ety impossible. You do tend to acquire a level of information 
and so on so that it makes it very difficult for a person to 


leave. In any case, lI do not exactly see this as free enterprise. 
Imprisoning a customer strikes me as somewhat reprehensible. 





In section 9 we have a number of definitions. They tend to 
‘be what I look at as general definitions. I find phrases like 
"directly," "indirectly," “any degree whatsoever," "by whatever 
‘Means" generally have to be interpreted. Reading the act in an 
‘emotional way, I suspect that it is biased somewhat towards those 
‘persons suffering from historical or chronic disadvantage. I am 
ot Sure that is a bad thing but 1 do think that in a business, 
where you are faced with interpretation, you will alway assume 
that interpretation is not the one you would like it to be. 

Section 13 seems to me to be a bit silly. I cannot see why 
discrimination needs to be the primary issue. If I have other 
'reasons to not hire someone, it would seem to me they would have 
precedence over the fact that the person I was dealing with might 
be part of an oppressed group. 


Mr. Brandt: Are you talking about qualifications of the 
individual in question? If you had one person who was in a defined 
minority group who was underqualified for the position and another 


' person who was qualified for a position but was in a majority 
group, your concern is that you would have to hire the minority? 


Erm re ee Oe 


Mr. Shaughnessy: No, I. am not concerned about that 
because I would choose not to. I would take my chances with the 


commission. I do not think I would ever hire someone who was less 
capable just to avoid perceived or possible problems. But the way 
secetione 3e)reads: tow mes ois that if I had to go before the 
commission, despite the fact there were other reasons for not 
hiring that person, I could still be in breach of the act. 


Mr. Brandt: There is “a caveac in the act which 
essentially oils down to two words, the "essential duties" 
relating to that particular job. If one of the essential duties 
was that the person carry with him a chartered accountant's 
degree, quite obviously you would not be hiring someone who only 
had a bookkeeper's course or something like that. 


Mr. Shaughnessy: I agree with that, Mr. Brandt, but what 
I am more concerned with is a requirement in the.job. that thig 
person deal with people who might not accept them because of theig 
particular minority. In my business I have to have acceptance 
almost immediately because that person is coming from us, giving 
advice to someone, and I cannot afford to educate my clients for a 
day that this person is acceptable as a member of our staff. 


Mr. Brandt: You are worried then about customer 
s e . ST : a re 
discrimination? 


‘Mr. Shaughnessy: Absolutely. 


On section 14, I guess it becomes a question in my mind if 
you choose not to discriminate against a particular group, how you 
can suddenly say that this person is a member of a preferred 
group, if you want, and therefore it is okay to discriminate 
against them. I think there are probably situations in the real 
world where that discrimination exists. It would likely go away 
over time. I do not think any businessman will do anything without 
a reason, and if he is doing something that is costing him money, 
he will soon find a way to avoid doing that. © 


_ Section 20 makes some sense except that someone on the 
commission must determine bona fide and reasonable grounds. Again, 
this interpretation becomes an uncertainty in the minds of 
business people. 


Section 21(2) appears to provide a somewhat more rigorous 
demand when the contractual rights are tied up in the employment 
issue. I have a little trouble understanding 21(2), but it seems 
to me I could not create a disability contract which discriminated 
against, say, a woman without having reasonable grounds; and if I 
ded have those reasonable grounds, I would be allowed to do it. In 
2alee)) it seems that the provision of reasonable grounds 


disappears. I am not sure that is intended or that in fact it even 
means that. 


Section 21(3) (b) seems not to be available when the employee 
and employer share the cost. I suspect that is not really 
intended. It deals with employee benefit plans and there are 
provisions where it is an employee-paid or participant-paid plan 
that certain things happen. If it is shared I am not so sure i 
would. Most plans are shared to some extent. 
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Section 23 is impossible, in my opinion, to comply with with 
iny certainty. fe, thank “you@whave, Coy sooner “or later get 
jurisprudence or regulations that determined what reasonable care 
1 prime contractor would need to take to ensure that he would not 
ye dismissed from his contract because some subcontractor, which 
1e had limited control over, chose not to comply with the act. 


) Again section 23(3), I just cannot see. I know in our 
situation dealing with clients, if we go to a bank and say, "ODC 
is guaranteeing this loan or ODC is putting in thio smoney, ’. che 
sank behaves a certain way. How they would protect themselves 
against having that grant removed at some future date is beyond 
ne. I don't think they could. I am not so sure that it is 
reasonable to expect them to REV oo Tt general, I see aS many 
application problems as are solved in part ll. 























In part 111, we get into what businessmen generally believe 
--and I don't intend to remove myself from that--that there seems 
to be a tendency in governments, and not only provincial, that x= 
something is worth doing it is worth doing with a big bureaucracy. 
I think that isn't necessarily the only way to go. mo dont Know 
how big the budgets are. I have asked Howard to deal with -thatsa 
little bit. 


talk last night with Dr. Elgie about 
t was that it was only recommended. 
recommend reverse discrimination or 
‘assertive action. The experience I think most businessmen have had 
fis that if government recommends something sooner OF later they 
will find the teeth to make it happen if it doesn't happen under 
‘the recommendation. I think that is a real fear. 


I had an opportunity to 
section 26(1) (c). His commen 
The commission could only 


n doing research into attitudes and changing 


The questions oO 
f time. It will happen ph sa 


‘them, I think is largely a waste oO 
‘should and it won't if it shouldn't. In general, we are looking at 


‘what I see to be a bureaucracy in the building. Certainly in the 
near term it is not an immediate problem, I am sure. 


In section 27, we are faced with who is the information 


available to. I know the Quebec act has a provision that TELS 
confidential only to the commission. This act stops somewhat short 


of saying that. 


} 
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Section 30, I think, is the one that most of the clients I 
talked to were most concerned about. 1 know yesterday the lawyer 
who was here was saying, “You are not giving the commission any 
rights that they would not normally have." I think it is mere a 
question of the way the thing is worded. The concerns are 
primarily around search without a warrant and question without 
counsel. I think perhaps a little education process now would be 


“more in order. 


e under section 38 (1) strikes me as maybe 
t necessarily opposed to having someone 
I think it would be a pretty 


The option availabl 
a bit overdone. I am no 
'punished for breaching this act. 
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overt case of discrimination where someone were fined or had 
mental anquish damages assigned against them. However, the concern 
of the people I have talked to was, "What about all these Taw yer 
running around on contingent actions or class actions and so on: 


That is a reasonable problem, I thanks 


Mr 0 USS anegbTaylon: On Lethiak particular issue, as I 
understana it, it would be improper for a lawyer to itake, -1t. on aa 
contingency basis. 


Mr. Shaughnessy: I don't think it ‘is in Ontario any 
MULLS oo LUeWaS nse IK Che bar association would allow it. 

Meo) ee A ea LOr tee POWs champerty and maintenance. 
As I understana it, it wouldn't be ethical to do that. However, 1 
am just pointing that out. 


Mr. Shaughnessy: I agree. 


Mr. J. A. Taylor: I am _ not Suggesting that you won't 
have a lot more work for the legal profession. 


Mr. Shaughnessy: They need it right now. It is a little 
hard in the real estate business. But in any case, I think one of 
the concerns in sections 38(2) and 38(3) on the assignment of 
reasonable things to do, particularly with handicapped persons, 
most people that I find in business have very little faith in 
civil servants to make reasonable decisions on what it costs to do 
something. 3 


Again. chinks thace roms question that can't really be dealt 
with here. Fortunately, there is an appeal from anything that 
happens. It is not a very cheap appeal. The time factor alone is 
probably enough to have most people just pay up and go away. But 1 
really think that is something that needs to be looked at. 


| 

I find the act to be very difficult to apply. The cost, 
conceivably, is very high and it is largely unknown. There would 
be almost no way you would be able to keep track of what business 
is paying to comply with this act. 


One of the things that really concerns me is that I have a 
number of clients who are saying: "How do I turn my business down 
to make a reasonable living and avoid paying as much tax as I do? 
Why should I work 80 hours a week and have the government take 50 
per cent of it when I could work 40 hours a week and still 
maintain my living?" I think that is a very big cost to ous 
economy. This act imposes a cost on business which is what I look 
at as nonproductive cost. It is not aimed at improving the 
business in terms of its ability to deal in its marketplace. 


I think governments in Canada have reached the point of ne 
return with business. There are any number of them that are very 
concerned about incremental costs driving them over the point at 
which they will no longer carry on business here. 


One of the things I find that is wrong, if you want, with 
the free enterprise system--it is a very effective system, 5 = 
‘ery functional, it has within it the ability to withstand a great 
leal of punishment, if you want--is that the free enterprise 
system today is reaching the limits of its resilience. Professor 
schumpter at Harvard once said that the reason the free enterprise 
ould fail is that it was so successful; it allowed so many 
ypposing views to exist. I do not know whether governments know or 
lave even thought about what the limit to the business resiliency 
in Canada is, but I do think they should soon look at it. 





There are only a few other points I wanted to make. in basic 
orm, uncertainty to a businessman equals risk. That is. nota 
necessarily valid assumption on his part, but he will perceive it 
that way and he will behave that way. I think the greater 
uncertainty that remains in this act, the greater the risk? is 
going. to be perceived by a businessman. You have problems in thec 
area because they will act to defend themselves as best they can. 
That is a cost to them that they do not want to incur, and in some 
cases they are going to say, "we choose to move to Alberta or we 
choose to move to Arizona," or wherever. I do not think that is 


what we really want to do here. 





In general, the overall issue, as I see it, TS tiat’ ecu 
government in this act is taking away from business the ability to 
_ its prime purpose. Its prime purpose is to discover markets 
land to take advantage of them. It is not to take its own resources 
and impose them on the marketplace. Business does not know the 
rules in this act. Most businessmen are just barely aware of pee et 
‘think if it were not for Claire Hoy, most of them would not Know 
re of the applications. They do not 


ja e n 
jit exists. They are not awa 
ltrust civil servants to make reasonable decisions. The enforcement 


penalty provisions are biased in favour of the complainant, in 
‘their opinion. 


| Yesterday you were told--and I can quote it--that the human 
‘rights cases today are much more subtle and harder to prove. My 
‘immediate reaction to that yesterday was that if they are so 
subtle and hard to prove, do they really even exist? One of the 
‘things that has always concerned me with the creation of a 
‘bureaucracy is that if it ever by chance happened to solve the 
‘problem it was set up to solve, its only logical course Of action 
would be to make the problem more subtle in order to sustain its 
own existence. I am not convinced that the Human Rights Code as oo 
‘already exists in Ontario has not solved considerable portions of 


_the problems that are attempting to be dealt with in this act. 


Mr. J. A. Taylor: Sounds like one © 


Mr. Shaughnessy: I guess the way TerLooksratyyit, 1s iteet 
set up say the American poverty commission, I know that it. Laem 


the director of that and I am successful in curing poverty in the 
(US, then I am the new poor because I will be out seta jyou.4,s9. 1 
will keep raising the level of problem and the need for me to 


solve it. 









f Parkinson's laws. 


I appreciate what you are saying. You 


Mi a ss ie Taylor: 
gram, not for me anyway. 


do not have to draw a dia 
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~ 


Mr. Shaughnessy: I do not have any more to say. lf ,cocmm 
are any questions, I would be happy to tell you I do not know the 


answers. 


Mr. Brandt: In section 30 the minister has already made 
a statement in connection with that one, and it keeps coming back 
up again. I think he has clarified the section with respect to the 
so-called search and seizure powers. They boil down to the rights 
of entry only, and it really is not search and seizure without 
warrant. I think every member Ciemtne committee has been clarified 


on that point. 


ley 5Gea.M. | 


The second one that you raised--and I think they are 
probably two areas of the bill that are most misunder stood--with 
respect to the right to have someone there during the period of 
questioning, that has also been very clearly identified by the 
minister aS an area of the bill that is going to be rewritten. It 


was a drafting problem. 


The intent was to keep a person who had an adversary 
position out of the room during the questioning, not a person 
sympathetic to the complainant as an example, so that he can have 
a lawyer or an interpreter if there was a language problem, or 4a 
friend or confidant or whoever in the room with him, and it is nog 
intended that that be a part of the Bilis 


Mr. Riddell: It was a drafting error which fortunately 
this committee picked up. We can blame Pe Onsa .drarting error. 


Mr. Brandt: Well, it is a drafting error only if 
interpretation. One of the problems the human rights commission 
had was where you had an employer-employee relationship and where 
the employee was the complainant, in some instances there was a 
problem -of badgering on the part of the employer if he was allowed 
into the room during the normal course of questioning, and we 
tried to clear up that problem. In so doing, we created another 
problem because the. intent of it was misinterpreted. We are going 
to clear that up in the redrafting of that particular section. I 
simply wanted to clarify those points. 


Mr. Shaughnessy: One of the comments I heard yesterday, 
I talked to one of my lawyer clients about and he referred to 
section 30 as the Spanish Inquisition section. I think that is 
overstated but-- 


Mr. Brandt: That is sort of a nice, ringing phrase thag 
has absolutely no meaning in the intent of the bill and, with due 
respect to whoever the lawyer was, he is wrong. 


Mr. Shaughnessy: I think the thing that is concernin¢ 
people is the words mean one thing and the fabric of it means 
something else to them. They are more concerned, are they going ts 
be dragged up before the commission, and Dr. Elgie again pointec 
out that the commission has been beyond fair, I think, in a lot of 
cases. That sort of fabric causes a lot of concern. I am not here 
to say that the bill is wrong or anything else. I am just sayin¢ 
there are a lot of concerns out there and the business people-- 


Mr. Riddell: Lawyers would love to work the fapric into 
1e words or tne words into the fabric, and they would have a 
syday witn that. 


Mr. Shaughnessy: Tnere will always be an even numper of 
awyers pecause tnere has to be one on eacn side. Two of them are 
mployed with every case. I think tnere is nothing wrong with tne 
micept, out.1 do tnink the concept that business is peing asked 
> pay tor this largely is a bit wrong. If it can be explained 
nat tnere is some penefit to that cost, pusiness will spend money 
nm anytning any day if there is a benefit. 


| 
| 
| 





| Mr. Kennedy: with respect to 21(3) (pb), insurance plans 
or employees, Mr. Shaughnessy mentions a shared contribution. He 
ays: "Section 21(3)(p) seems not to be availaple where the 
mployee and employer snare the cost of a plan. Is this intended?" 
it is guite true tnat many employment situations-- 


| 
| Mr. Shaughnessy: I think in the situation wnere there 
re fewer than 25 employees it is almost an exclusively snared 


lost. 





Mr. Kennedy: I do not know if that excludes tnat kind of 
situation here or whetner we need a pnrase in there with 


‘ererence to snared cost. 
your 





| omr. Brandt: Could you elaborate again on what 


—————_—————————— 
soncern 1S with respect to that? 
}) 


Mr. Snmaughnessy: What I am seeing in section 21(3) (b) is 
shat where a reasonaple distinction is made and so on in respect 
pr an employee-pay-all or a participant-pay-all penefit, I do not 
see why that employee-pay-all or participant-pay-all clause needs 
sO pe tnere at all. If you delete it you can pick up any possible 
sompinations. I think discrimination is more apt to occur in 
jisapility plans and so on than it is in pension plans, unless 
snere are guaranteed life annuities witn Standardized penefit 


payout, rather than a money-puy type plan. 












| Mc. Brandt: we have had representation from the 
insurance industries and to the best of my recollection they did 
not pick up tnis particular clause as being of concern to them. 
Maybe the committee mempers could clarify that, put certainly they 


did not see any proplem wa ci Lt 
| _ Mr. Kennedy: Could the minister take a look at that-- 


Mr. Brandt: Sure. 
| Mr. Kennedy:--and see if Le is ali-inclusive and et 
there is a proplem? 


Mc. J. A. Taylor: Where do you practise, Mr. 


Mr. Shaughnessy: In Copourg, the neart of Northumberland 
county. 


Moe talents Taylor: 


| Shaughnessy? 


\ 


I want to say, Mr. Chairman, that I 
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think it is certainly commendable of Mr. Shaughnessy to take the 
rime that he has ‘opviouslys® takenogin a thc) preparation of tnis 
Supmission and to come -perore tne committee addressing his 


concerns. 


My guestion rfollowing tnat: was 4a general one; that is, io 
your profession and the people tnat you come into toucn with, do 
you find a growing awareness of this particular pill and, with 
tnat, a feeling of apprenension on tne part of those persons? 


Mc. Snauannessv: iE would say ehac any government 
regulatory pill is a cause of apprenension. Tnis bill, I Chink! < eis 
largely unknown. People tnat are in business are concerned about 
impositions on now they carry on their business. 


In Nortnumperland county, quite frankly, I do not see that 
there is a particular problem in the areas of race and so on, only. 
pecause there are few people that could be discriminated against. 
tn .OcONn von 


Mr. J. A. Taylor: You mean the traditional grounds for 
discrimination do not pose any real problem; so I gather wnat you 
are concerned apout is the extended grounds of Giscrimination and 
now tney impact on everyday living or business. 


Mc. Shaughnessy: One of the concerns I nad stated to me 
was: "I have a restaurant on the second floor of a building 
witnout an elevator. Would I pe required to put one in?" And the 
opvious guestion tnat comes out of that is: "What if I wo not ows 
tne puilding? wnat do I do tnen? Am I required, conceivably, to 
move my restaurant to the ground floor location and put a ramp in?3 


Mr. Brandt: Tne answer is no. 


Mc. Shaughnessy: I tnink that is no too, but this is the 
kind of thing that people are thinking, admittedly wrongly and 
almost certainly wrongly. But, in tnat the commission does have 
ratner sweeping powers, at least on tne surface, people are going 
to be concerned apout it. 


; | Mc. Brandt: Under page three, part | foug, where you 
indicate tnat generally the private sector does not trust a board 
or civil servants, I snould clarify that board is not made up of 
Civil servants. It is appointed by the minister, and usually tnese 
people are taken rrom the public at large, people tnat he deems to 
pe gualiried and responsible and balanced in their judgement and 
SO rortn. Conceivaply you could be on that board. 


| You may not trust civil servants as such, and I think you 
mignt pe correct in your assessment on occasion, but the facts of 
the matter are that there is some palance in this board that you 
nave concern about, that it 1s a public board and tnat is 
appointed py tne minister; so it is not civil servants. 


Mr. Riddell: Sometimes known as Tory hacks. 


Mr. Brandt: Or Liberal rejects. 


) Mr. J. A. Taylor: On tne contrary, Jack--well, I will 
‘11 comment on tne composition of some of these poards and 
‘ipunals, put I am sure that if there was maybe a judicial 
rercise of conservative discretion the makeup might even be 


— cer. 


Mr. Kennedy: Tnere is no evidence of partisanship on any 


: tnem. 


| Interjections. 





| Mr. Chairman: Let us get pack to the reason Mr. 
aaughnessy Tor ie re. 


| ; 

| Thank you very mucn. I! think you nave pointed out tnat, 
oe or wrongly, there is concern; I do not think anybody on 
ais committee disputes tnat, and we will nave to address that too. 


Thank you. 


Mr. Shaughnessy: Tnank you for your time. 


2 noon 
























_— 


Mr. Cnairman: Mr. Babdineau. 


Mr. Babineau: Mr. Cnairman, mempers, ladies and 
entlemen, complaints that 1 raised: before tne United Nations 
rose trom the fact that certain letters written to the Ontario 
overnment and to the Ontario Ombudsman remained unanswered. If 
hat is tne case, can we judge the integrity or the decisions that 


ce being made? 


Betore I start, maype I Ssnould read tnrough what the case is 


ill apout. 


On June 23, 1980, tne Ontario Press Council dismissed Mr. 
japineau's: complaints against the Toronto Star. These complaints 
soncerned alleged pias on the part of this newspaper. You can 
terer to page 22 of my petition to tne United Nations. 


| On Novemper 12, 1980, Mr. Babineau filed an amended 
statement of complaint with the numan rights commission against 


ne Ontario Press Council. 





| On Decemper ll, 1980, tne commission informed Mr. Babineau 
fmat it lacxed jurisdiction to intervene in tne dispute on the 
jrounds tnat sucn an intervention would constitute interrerence 
with tne freedom of the press. The complaint with the Ontario 
duman Rignts Commission was not at this point against the Toronto 
Star, put ratner against tne Ontario Press Council in the handling 


of tne complaint against the Toronto Star. 


é. Mr. Babineau met with Mr. Edward R. 
Singleton or tne office of the Ompudsman at the Legislative 


Building to try to establish if there was room to make an appeal 
against tne Ontario Human Rights Commission for failing to act on 


On December 21, 1980, 








Soe 


my complaint. At tnat meeting, it was telt that the office of the 
Ompudsman nad jurisdiction. 


On January 26, 1981, I wrote to Mr. Singleton indicating Il 
would tile an oOftacial complaint against the Ontario Human Rights 
Commission. I also wrote to the Ontario Human Rights Commission, 
indicating my intent to file such a complaint. 


On Fepruary 28, 1981, the Ontario Human Rights Commission 
intormed me that they would be reviewing the case. 


OnlMacchis 47a oo ee requested of the commission to have a 
meeting with legal counsel of the commission to discuss certain 
matters. This letter to date nas not been responded to. 


In order tor me to file a complaint before tne United 
Nations, I nad to do it within six months, and I sent it by 
registered mail tne day before it left Toronto. 


I think pasically tne part of my concern, reading through 
the proposed pill, is that there is no leeway; there is leeway at 


the time the commission decides to act, but there is no leeway in 
tne time the commission has to act. The commission can sit on it 
for 10 years and notning can be done. If I had had the decision 
eitner pro or con, it was subject to appeal. But so long as, the 


decision was under consideration there was nothing I could do. 


Some of these concerns have great pearing on matters now 
perore tne puplic. Part of my complaint against the Toronto Star 
was theic refusal to attend a press conference that I called where 
I asked for the Chief Justice of the Supreme Court of Canada 
(inaudiple) that he nad made in an earlier case which came to 
lignt in tne Forest case. Supdsequent to that I had appealed pefore 
Judge Martin in champers, asking to intervene in the Forest case. 
Tnat request was turned down. It was dismissed. The reason 
(inaudiple) guestion. 


. I again went to tne Supreme Court of Canada, requesting them 
to intervene on behalf of the Frencn Canadians. That request has 
also peen turned down. 


ie My contention at this point is, if you don't have the press, 
if you don't have parliamentary government and if you don’ t have 
the courts, where is democracy? If we nave one of those 
components, we can nold the other two in check; but if we don't 
have any of them, we are doomed. I guess tnis is one of the bones 
or my contention. 


) On May 1, 1980, Marion Bryden tabled a petition on my behalf 
in tne Legislative Assembly. But we found that the Attorney 
General made certain erroneous allegations with regard to my 
petition. I attempted, tnrougn Ms. Bryden, to file another 
petition to seek Cclaritication. She refused to table tnat 
petition. I went to her leader, Mr. Cassidy. He refused to act on 
ioe I brought this matter to the attention of tne Leader of the 
Opposition; ne too refused to act on it. 


There is a good cnance tnat in the (inaudible) case, which 
3 supposed to be heard before the Supreme Court of Canada some 
ime in the future, my contention will be proven right. At that 
sint in time I will have been deprived of the possipility to 


idress the Legislative Assemply of Ontario, whicn is my rignt. 


One interesting point that I thought of was to address tne 
ame petition to all the mempers of the assembly, asking them to 
resent mie toe ralled, “cnen> a would have had the option of 
.: to tne Lieutenant Governor and asking him to dismiss the 





ssempiy voecause 1 couldn't get my rights. Tnat 1s one Derires 


-° peen thinking of, and it is probably one that could create a 
ery interesting soul. i 
| 


| at senisy,point “an-"time” ft will recess. If you nave any 
uestions, teel free to ask them. 


| Mr. Cnairman: Tnank you, Mr. Babineau. Are tnere any 


nS 


uestions anyone has? 


Mr. Brandt: My understanding is that the ministry has 


esponded to your letter and it is on its way. I don't know what 
mat response contains in terms of specifics put, so the other 
iempers of the committee will know, the minister has written back 
.o you in connection witn your concerns. It may or may not be 


jatisractory. 


Mr. Chairman: Okay? Thank you very much, Mr. Babineau. 





ational Council for Eguality have a 


Tne Chinese Canadian N 
of Chinese Canadians in Ontario; Miss 


joint priet witn the Council 
3usan Eng and Miss Rose Lee. 














Miss Eng: Thank yOu, Mr. “Chairman. This submission is 
veing presented on pehnalf or three organizations which derive 
their mempersnip from the Chinese-Canadian community, the Chinese 
‘anadian National Council for Eguality, tne Council of Chinese 
Canadians in Ontario and Chinese Canadians for Mutual Advancement. 


| Tne Chinese Canadian National Council for Equality is a 
national organization, whicn nas 650 active mempers in 
Metropolitan Toronto, 1,000 active members in Ontario and 8,000 
active mempers across Canada. It has 16 local chapters across 
Canada and, of these, four are located in Ontario, in Toronto, 
Ottawa, London and windsor. In addition, there are local 
co-ordinators and liaison people in three other Ontario cities, 


Kingston, Hamilton: and Sarnia. 


The Council ot Chinese Canadians in Ontario is an Ontario- 
pased organization, which has 400 active members. The Chinese 
Canadians for Mutual Advancement has 80 active mempers. 


While it is not being suggested that tne three organizations 


represent tne views of the Cninese community as a whole, they 
represent a new, organized and yocal segment of the community 


Se ee oO 


wnich nas recently taken a very active role in issues affecting 
tne Cninese community in Ontario and across Canada, a community 
wnich is rapidly growing. In Ontario alone, there are 200,000 
people or Chinese descent. Of these, over 100, 0008 resider in 


Metropolitan Toronto. 


Tne Chinese community has represented an important 
constituency. For example, in the St. Andrew-St. Patrick riding, 
trom 7,000 to 10,000 of the 38,589 persons eligiple to vote Ln tne 
Marcn 1981 provincial election were ot Chinese descent.~ in= che 
recent federal py-election in the Spadina riding, more thar 77/000 
of the 38,000 voters were members of the Chinese community. 


In presenting tnese figures, it is not suggested that these 
three organizations represent the entire Chinese community. Nor 
does it mean tnat tne mandate of the organizations is confined to 
the interests of tne Chinese-Canadian community. Rather, our first 
purpose nere today is to voice our support for the very important 
principles set out in the proposed Human Rights Code, in 
particular, the creation of a climate of understanding and mutual 
respect for the dignity and worth of each person so that each 
person feels a part of nis or her community and able to contribute 
fully to the development and wellpeing of the community and the 
province. : 


Tnis part of tne policy statement is particularly important 
to a community wnicn consists of people whose parentS OF 
grandparents were immigrants or who themselves are immigrants. The 
desire to belong and to contribute to the Canadian community as a 
whole is tnerefore foremost in their minds. 


Further, unlike many European immigrant groups, our etnnic 
and racial origins will remain distinctive regardless of the 
numper of generations we live in Canada. It doesn't wasn off. 
Hence, tne Cninese community has an opvious vested interest in 
supporting legislation tnat outlaws discrimination on the basis of 
race, ancestry, place of origin, colour, ethnic origin and 
citizensnip. However, tnis by no means diminishes the community 


Support for the code's Sanctions against the other grounds of 
discrimination. 


Our support for tne policy of Bill 7 is clear. The second 
purpose of our presentation is to outline some of sours concerns 
which we feel have not been addressed py the pill. By and large, 
these concerns relate to the inadequacies of the administrative 
Macninery. The tragedy, in our view, would pe for tne very 
important objectives of the bill to be constrained or even 
dereated py an administrative and enforcement structure that does 
not permit effective implementation of the opjectives. 


| Our recommendations are contained in the written supmission 
wnicn has already peen provided to the committee and attached to 
tne text or the priet. Very briefly, nowever, the Chinese Canadian 
National Council for Equality, tne Council of Chinese Canadians in 
Ontario and Chinese Canadians tor Mutual Advancement nave tne 
tollowing recommendations: 





) 1. Tne human rights commission should be independent of any 
pvernment ministry and should pe responsiple directly to tne 
sgislature. 


2. The numan riagnts commission snould take an active role in 
snitoring intermediaries, such as employment agencies, in order 
5 uncover discriminatory practices of which the victims may not 
> aware. Tne prief supmitted by the Canadian Civil Liberties 


-_ 


ssociation illustrates tne extent of the proplem in this area. 


2, Tnere must pe adequate funding in order to prevent delays 
a resolving complaints and to provide effective puplic relations 
nd puplic education and research programs. 


4. In the area or enrorcement, tne right to prosecute should 
e@ availaple witnout the consent of the Attorney General and a 
advil cemedy snould pe provided. 


5. Dissemination of nate literature is no doupt one of the 
‘ore difficult areas of conduct to regulate or prohibit. Depending 
nm tne interpretation put on tne words of section 12 of the bill, 
he section could be read as seriously impeding the freedom of 
peecn while peing inadequate to actually provide a sanction 
gainst tne dissemination of hate literature. We recommend that 
ne section pe redrafted to make it clear tnat there are no 
onstraints on the expression of opinion, while ensuring that the 
very real tnreat to racial harmony presented by hate literature is 


sircumscriped. 


We nave attached a copy of the recent Civil Rignts 
rrotection Act of British Columpia, and it may 0obe of some 
issistance to tne committee. we do not necessarily endorse the BC 





xrovisions, put we are supplying them only for the purposes of 
nformation for the committee. . 


6. Coverage of the code should be extended to include sexual 
yxrientation and political beliefs as pronibited grounds of 
jiscrimination. Tne Quebec Cnarter of Human Rights and Freedoms 
srovides protection from discrimination on both grounds, and 
Jewtoundland, Prince Edward Island, Manitoba and Britisn Columpia 


ave recognized political pelief as a prohibited ground for 
discrimination in employment. 


We nave also read and endorsed generally the otner 


Weecommendations in the brief submitted by the Canadian Civil 


Liperties Association and the Urban Alliance on Race Relations, 


‘ 


particularly iin respect of the CCLA recommendations that 
provisions pe made to reduce structural inequities in the 


employment of minority groups. 


Our third purpose nere today is to address certain 


misleading Statements about tne so-called search and seizure power 
contained in the proposed bill. As succinctly explained in a 
‘recent Toronto Star article by Alan Borovoy, as well as py the 


Minister of Labour in nis statement to tnis committee Septemper 
10, 1981, tne powers accorded to the human rights officers consist 
of the power to enter pusiness premises at any reasonable time 


a RRR EEE 


witnout a warrant, to guestion persons, to require production of 
relevant documents and to remove and copy and return documents 
whicn are pertinent to a particular complaint. 


Tnere is no power to enter domestic premises, no power to 
ransack ousiness premises or to entorce production of the 
documents whicn are requested. Rather, a warrant must be sougnt in 
order to optain documents and evidence which the property owner 
refuses to produce upon request. 


This limited intrusion on places of pusiness is necessary, 
Sh BOuUCcweOp2n Lonny esol pacuc effective investigation of complaints 
wnich py tneir very nature rarely generate tangible evidence. 
Witnesses and documentation can usually only pe found at a place 
of pusiness where employment records and other employees will 
provide tne required evidence of discrimination. 


It is therefore submitted that the amendments that the 
Minister of Lapour (Mr. Elgie) has undertaken to make must not 
diminisn wnat, in our opinion, is already tne tenuous 
effectiveness of the enforcement powers contained in the bill. 


Finally, we would like to take this opportunity to commend 
tne government of Ontario for its stand on the entrenchment of the 
Cnarter of rights in the proposed Canadian constitution. Tne 
initiative tnat the province has taken in introducing Bie Stata 
the action it is hoped that it will take to strengthen the 
provisions of the pill, as recommended by a significant number of 
community and numan rignts groups, will convince all of the people 
of Ontario that tne province's puplic stance is packed py a 
genuine commitment to tne protection of human rignts in Ontario 
and in Canada as a wnole. Thank you very much. 


Mr. Cnairman: Thank. OhyOuUs SIVELY, mucn. Are tnere any 
questions? | 


Mr. Eaton: Yours is a positive approacn. 


Miss. Eng: Thank you. 
12:20 p.m. 


Mr. Riddell: I notice, going back to sthes One tude asyoe 
did not read here, you say: “We support the positive aspects of 
tne proposed revisions, which include extending the protection of 
the code to...persons petween 18 and 65 years." Do you have second 
tnougnts on tnat, the 18 to 65 range? In otner words, once a 


person becomes 65 years of age, is that person then out of any 
Kind of discrimination? 


Miss Eng: I understand that the setting or tne age of 65 
years is something tnat nas been under a lot ot discussion and the 
Supject of representations py representatives of senior citizen 
groups. we are aware of the fact that there has peen a policy 
decision made in respect of the age of 65 years. I assume that 
amendments will follow if tne representations on behalf of the 
senior citizen groups are heard and accepted. 





| At this time we are supporting the fact. that, the age 
mitation nas peen extended from the previous code provisions. we 
-e not necessarily suggesting that we support an upper Paignt ..O6 


5 years. 


| Mr. Riddell: It just strengthens the committee's hands 
= we nave people expressing their views on the age limitation. 


| Miss Eng: I tnink we would be prepared to discuss this 
4 the community groups. It is not an area on whicn we have 
scused our attention at tne present time. 

| 
| Mr. R. F. Jonnston: That is really a first-rate 
resentation. Tnank you very much, especially for your comments on 
me search and seizure section and a couple of other sections 
nicn I tnink are very important to us. 





| I am interested in one area that you did not speak to except 
o say tnat you were glad that sexual harassment was included as 
rounds here. I wonder if you have talked in your collective 
roups apout tne nature of tne wording there, "persistent sexual 
arassment," and if there are any concerns about our need to 


ignten tnat up or to leave it as it is. 





Miss Eng: Tnis area has been dealt with by a number of 
upmissions, including ‘tnose of tne civil liberties association as 
‘ell as tne urban alliance and the women's groups. The actual 
rording of tne provision is something tnat I am propably not in a 
Mecition to discuss in detail. However, when we speak in terms of 
versistent narassment, that can be viewed as a loopnole by which 
lany continued practices could be not covered by the provisions of 
sme act, put at the same time tney snould pe pronipited as well. 
jut pecause of the word “persistent” it is a matter of judgement 


ind may create problems. 


















| Mr. Re F. Jonnston: The other thing that really pleased 
ne in tne way you made distinctions was in terms of tne hate 
Literature side of things. Tne committee is going to have to come 
to grips witn that notion of making a clear statement on the 
Freedom of tne press section of it. Also, I like your emphasis, 
tne way you have put the need to make sure that the dissemination 
directly of nate literature is something that we deal with 


strongly and tirmly. 


| Miss Eng: Tnank you. 


| Mr. Eaton: I have a guestion in regard to your comments 
on tne right to prosecute. Are you suggesting there that, Li. the 
commission decided they did not nave a case, an individual could 
proceed nimself to carry a case to the courts? 


was going to come UP- The 


Miss Eng: I knew this question 
the consent of the Attorney 


rignt to prosecute witnout requiring 
General is suggested as an alternative. It is true tnat..1t. 1s 


presented as an alternative to redress that is availaple through 
‘tne numan rights commission and the poards of inquiry. 


I tnink at one point you have to suggest that you rely on 
tne judgement and tne integrity of the human rignts commission and 
the boards of inquiry, but there will be situations where for one 
reason or anotner tney perhaps will feel tnat they will not 
proceed in respect of a complaint, and a citizen snould be 
entitled to lay a charge-- 


Mr. Eaton: Proceed at his own cost in the COULCtS. 
Miss Eng: Yes, and lay a charge pefore a justice of the 


Mr. Eaton: Tnat was the indication by the Quebec Human 
ignts Commission yesterday, that tney could do that. 


Wg 


Mr. Chairman: Are there any otner guestions? 


Ms. Copps: You have also chosen to include a couple of 
issues that mave not been toucned upon in the proposed code. Those 
are tne issues of sexual orientation and political peliefs. I am 
pleasantly surprised that you spoke. out on them, and 1 just 
wondered what your rationale for that was. . 


Miss Eng: Tne surprise comes from tne tact, I suppose, 
that it has been a source of great controversy and almost stops 
tne code going tnrough at all. If those provisions are left out 
for that reason alone and tne pill in its current form goes anead, 
our position may be weakened. 


However, it is out contention that if we are dealing with 
the general principle of equality for all people, and dignity of 
all people in Ontario, Canada and the world, hopefully, then 
matters of personal pelief, such as sexual orientation and 
political peliefs, snould not be circumscribed and should not be 
sources or discrimination. 


Ms. COpps: Very well spoken. 


Mr. Chairman: Thank you very much for appearing before 
us today. 


Mr. Campbell. 


Reverend Campbell: Mr. Chairman, because of an emergency 
which arose in our office early this week I regret that it has 
been impossiple to nave this prief typed and copies prepared for 
distribution to the members of this committee today. It will be~- 
availaple in a day or two. We do, however, nave some substantial 
Support material for distribution to committee members which is 
being distriputed now. 


7 May I say, to pegin with, that I am not here today with a 
Critique of Bill 7 particularly, but we do agree with much that 
has peen said in that vein. we are nere to draw the attention of 
thls committee to the violation of fundamental human rights of 


Ontario parents whicn has 
been, at least until recentl erceived 
aS an acceptaple circumstance. pia F | 





At tne launcning rally of tne pro-family Renaissance 
ovement on March 28, 1974, Mr. Larry Henderson, editor oLf=+the 
atnolic Register, challenged the-nearly 1,000 parents who filled 
ne Milton Hign School auditorium: "Parents, get the education of 
nildren pack into your hands or you'll iose your children." Thus, 
enaissance was begun with a basic commitment to correct the gross 
ifolation, perpetrated particularly py the educational policies of 
ne Ontario government, of article 2(6), tne UN Universal 
eclaration of Human Rights, "Parents have a prior right to choose 


ne education tnat snould be given to their children." 


| In the material tnat is being circulated there is a little 
jece with a Pied Piper in which we state, under item seven, the 
rciginal purposes for which Renaissance was estaplished: "to 


| 


rovide, tnrougn tne pnilosopny governing tne public educational — 
ystem, an expression of the wisdom of adulthood and the moral 
uidance of parentnood to our youtn and our scnools; to insist on 


_ re-empnasis on academic excellence in tne pasic educational 
isciplines; to liberate tne system from a dogmatic secularism by 


. 


‘ne presentation of a dynamic balanced dualism which recognizes 


wo ultimate models of origins, tne theistic and the atheistic, in 
wne textpooks and classrooms of our system." 





Tne Renaissance prief has been prepared for presentation to 
wnis committee (1) to call the attention of tnis committee to tne 
sxtent of wnicn the most fundamental of human rights are being 
systematically violated py the policies of the Ontario Ministry ot 
Jaucation and (2) to call for a ban on discrimination pased on 


family orientation to be included in the Ontario Human Rights Code. 





} 

| First, in regard to the violations of fundamental human 
cignts perpetrated by the educational policies of the government 
>t Ontario: Renaissance is committed to the view that the family 
is tne pasic’ cell of a free and responsible society, the most 
dynamic environment in which a child may be nurtured to creative 
adultnood. That view, we were assured three years ago, is also 
neld py tne Ontario Ministry of Education but is not snared by 
tnree of tne four Ontario teachners' federations which sponsored 
tne La Pierre study of the education of tne young Chil, 
commissioned and funded py four Ontario teacners' federations. 


12:30 p.m. 


| In an interview puplisned in the Toronto Star in midsummer 
(1978, Dr. La Pierre was quoted as saying: "The Ontario child is 
Wgot a tamily child put an institutional child. [It is noc’ the 
“scnool wnicn is the extension of the home, put the home which is 
ie° extension of the scnool." | 


Tne totalitarian implications of that statement startled 


Ontario parents into a protest to the teacners' federations of 
ilosophy through 


‘tmeir support for tne propagation of sucn a phil ny 

their funding of the La Pierre commission. Both the ministry and 
tne Ontario Catnolic Women Teachers' Federation dissociated 
tnemselves from tnis expression of the La Pierre political 
pnilosopny. The other three sponsoring teachers' federations 


‘retused to do so. 





Tnat circumstance however, led to the estaplisnment of the 
Renaissance Commission on the Family, chaired Dy ne child 
psycnologist Dr. Blair Shaw and funded py concerned parents, first 
in Ontario and then across Canada, which held hearings from coast 
to coast during the year or tne child, ley 


From the more tnan 20,000 supmissions and briefs received py 
Dr. Snaw, a lO0O-page report on tne family was puplisned. Although 
tnere are no longer any copies of tne first edition-,oG. tris. re poce 
available, I nave brougnt copies of Dr. Shaw's parents’ school 
book, which is a response by the Chairman of the Renaissance 


Commission on tne Family to many of tne same educational concerns 
to which tne report on the ramily were addressed. 


It is apparent, nowever, that there is a general perception 
among parents tnroughout Ontario and across Canada that government 
agencies, such as the puplic school system, are no longer 
supportive of tne fundamental human rights of parents and of the 
Sanctity of the family put increasingly do treat the child as a 
ward of the state rather than as a memper of the family. 


It is opvious, from the attitude of the Ontario teachers' 
federations noted above, that there is no longer an acceptance by 
the leaders of the teacners' unions of the traditional role of the 
teacher in the classroom in loco parentis, in the place of the 
parent, but rather the teacher is seen as being in tne classroom 
in loco unionitis, on penalf of the unions. 


Of this totalitarian trend in public education, Donald 
Erikson ot Simon Fraser University opserved: "Governments nave 
usurped tne role of parents in education and are now acting as 
superparents, imposing their own idea of what is responsible 
adulthood and a good society. This is an almost terrifying 
invasion of individual liberty. If there is anything needed in 
education today, it is options--not only for learning Kills but 
also with respect to lifestyles." 


May I say in connection with that last comment, regarding in 
loco unionitis, tnere was a front-page story in the late Oxwville 
Journal-Record two years ago about a teacher teaching grades 3 and 
4 in an Oasville puplic scnool wno waS appearing nigntly at Yuk 
Yuk 's and wno in the interview said: “The Rumoun sl weam 
communicating in my nigntly performance is not based on my 
profession as a teacher--thnere is no fun in teaching today--but 
ratner on my outrageous homosexual lifestyle." 


I phoned a trustee in Oakville to ask what the response of 
the trustees was, in view of their responsibilities to the parents 
of the region, to that open advocacy of such a lifeystyle. Most 
parents wno love tneir children seek to develop the capacity in 
tneir children to discriminate between what is creative and what 
is destructive in sexual orientation, wnether it is neterosexual 
Swinging or nomosexuality. Most parents do seek to develop a sense 
of o2eor Sanaceon between wnat is creative and wnat is destructive 
in one’s personal lifestyle. To be forced to send their children 
into a classroom taugnt by one who on the front page of the local 





swspaper is nigntly entertaining a crowd at Yue Yun's based on 
is avowed nomosexual lifestyle is, I repeat, a gross violation of 
ne most fundamental of human rights in the province of Ontario. 


Wnen I spme to the trustee of this incident--and I reminded 
im that I was preparing my annual letter to the Minister of 
ducation, late in the year, at the cine. cuacesel payee ome 
ducational portion of our property taxes under protest--he said: 
You are writing to tne wrong person if you intend to raise that 
ssue witn tne Minister of Education. You snould be writing to the 
resident or the teachers' federation. We nave no control. We, as 
rustees, cannot control or interfere in tne role modelling that 
§ peing done py teachers in the classroom, where we are forced by 
aw here in Ontario to send our children." 





Is tnere a guestion on that? I am wiliing to stop. 


Mr. R. F. Johnston: He is wrong. 


Reverend Campbell: He is wrong? 


| Me. Re F. Jonnston: I told you that. He is wrong. We 
lave nad (inaudible) through the act a number of times. 


Mr. Chairman: (Inaudiple) suggest you find anotner one, 
yut that is the only comment I have. 


Reverend Campbell: well, he is a fairly competent 
verson, put tnat was his advice on that matter. Perhaps there will 
ye an elaboration in a further comment here on that problem. Let 
is leave it for a moment. 


| Tne fundamental opjective of Renaissance Ontario in its 
yearly $500,000, privately funded, seven-year campaign--and that 
orivate funding is from $5 and $10 gifts from concerned parents 
orimarily--for the reform of the Ontario public school system has 
seen to liberate tne family from the domination of the state, 
especially in the raising of children. 


You have in your nand a copy of Tempest in a Teapot, which 
is a documentary account of the founding year of the Renaissance 
movement. You will find, if you wish to do some exploring of that, 
that there is a covering otf pretty well tne whole gamut of 
parental frustrations im attempting to approach the educational 
system responsible for serving us the consumers, paid to serve us 
tne consumers, tne parents, but which we have found widely 
perceived to be instead imposing its own value system on parents. 


| From the first brief, wnicn we presented to the Minister of 
Education in the fall of 1974, we have called for economic and 
‘social justice in tne policies of a tax-funded public school 
system serving a pluralistic society whicn would enable parents to 
Choose, witnout social or economic penalty, the education they 
prefer for their children and, I may say, teachers Lik ewise to 
preter the philosophic context in which they are pursuing their 
| teacning career. 
| 


Some civilized mecnanism must pe devised and implemented 
wnich in effect would allow the educational tax dollar to follow 
tne child to the school of the parents' choice. Presently, 
Catholic parents are denied that rignt from grades LLG. G0 13. 
Similarly, non-Catholic Christian parents are denied that right 
entirely, as are Jewish parents and other significant groups whc 
reject tne religion of secularism which is propagated exclusively 
in the government scnool system. 


AS one. family of” hundreds. Oteeehousands sot Batam. loss. 
Ontario, our own exvoerience in regard to section 22920 Cla mm 
section of the Ontario Education Act wnich requires as the duty of 
a teacher the inculcating of tne values of our Judaeo-Christian 
neritage, we have’ peen forced over the last seven vears to remove 
our cnilidren from the public school "environments/in ,oure.area tc 
tind an educational environment compatible with the commitments of 
our home and compatiple indeed with the requirements of section 
229(1lc) Of the Education Act. 


Wwe have been fined as parents for Keeping the law that is 
not kept by the public scnool system. I speak only as one 
anguished parent who happens to be fully supported by my wife in 
this commitment. we were fully together on tnis and were prepared, 
as a result, to do some radical adjusting in our priorities to be 
able to provide for our five-echildrensawan- education. -ateaean 
environment that was an extension of our home--not out of economic 
affluence or out of social snobbery or out of religious bigotry, 
but simply pecause we are discriminated against in Ontario for 
being parents to our children. | 


In The Crisis of Consent, a Renaissance critique of moral 
values education in Ontario, Dr. David Stewart clearly identifies 
tne dilemma facing educators and parents in the present public 
school structure in Ontario. He argues for educational reforms to 


correct these violations of fundamental human rights in Ontario 
public schools. 


De. Kathleen Gow, in her recently published book Yes, 
Virginia, There 1S Right and Wrong, has expanded on this exposé of 
tne moral dilemma of the public schools serving a pluralistic 


society and argued for such educational reforms as Renaissance has 
advocated for seven years. 


12:40 p.m. 


In Our first brief to the Ministry, let me draw your 
attention to several pertinent recommendations--see pages 260 to 
265 ot Tempest--recommendations to correct this violation of 
Tundanental human rights, Particularly page 265 concerning 
Pluralism in the puplic schools. I won't take time this time of 
morning from tne committee, but may I draw your attention to that; 


you may pernaps turn the corner of the Page and follow througn. 


We recommend essentially that there should be a reforming of 
the structure of the public school System to maxe it responsive to 


ee ee es ee 








ne cealities of a pluralistic society and to make educational 
lternatives availaple to parents witnout at least punitive 
sonomic costs. 


Furtner, on page 272, concerning an every-nousenolder 
pinion survey tnat we conducted at considerable cost throughout 
ne Halton region of Ontario to 70,000 householders, the responses 
o tne first tnree questions are interesting. The questions 
ssentially boiled down to: "Tf..you.. had the choice, ~ which 
nvironment would you prefer?" It is interesting to see there..is a 
ery strong Majority perception that they would prefer the 
nfluences of, say, Moses and Jesus in the philosophy of the 
lassroom, where the children are being prepared to life, to that 
f, say, Nietzsche, Darwin or Freud. That was just in passing. 


It is also interesting to note not only those questions but 
lso questions 19 and 20: "Are you in favour of the presentation 
£ poth ultimate models of origins, theistic and atheistic?” We 
re not talking apout a Genesis I account versus Darwin's views; 
ie are talking about two scientific models, one which assumes the 
xistence of God and one which does not, and that there be a 
iresentation of botn ultimate models in the classroom. 





Most parents would preter tnat approach. They are denied 
‘nat presently in tne province of Ontario. That 1s’. ins. ine 
‘schooling of tne children. It is a fundamental numan right and a 
‘undamental issue. In fact, it is so fundamental that I would 
juote Dr. Viktor Frankl, tne noted, world-famous psychiatrist, 
spea ing at Massey Hall three or four years ago: "Youth today are 
surfering from despair over meaninglessness. I blame many modern 
educators for having robbed our youth of their enthusiasm for life 
xy holding out a view of man which reduces nim to the level of an 


animal." 


| I supmit tnat when the tax-funded public school system 
oresents only a view of origins that . assumes the scientific, 
atheistic view of origins it has a profoundly devastating effect 
apon the perception of self by tne young person. Whether you are 
jade in the image of God and a little lower than the angels or are 
a meaningless collection of molecules that has evolved from a 
nomey has a profound effect upon your lifestyle. So I suggest 
tnat parents have reason to be deeply distressed at the violation 


of theic human rights in tnis regard. 

















| Finally, on pages 276 to 293 of the second brief, having to 
do with recommendations toc correcting the violation of these 
cights of parents in Ontario at present, we have. called for such a 
‘democratic mechanism as the voucher system for correcting the 
economic injustices of tne funding of the present educational 


-system in Ontario. 


We note with gratification the extent to whicn the 
government is beginning to respond to the growing public demands 
for sucn educational reform. The NDP expressed gualified support 
for sucn reforms. Micnele Landsperg, in nec column in tne Toronto 
Star a year or so ago, predicted tnat by 1990 all education in 
Ontario would be funded by tne voucner system and commended: this 
Memocratic. approach to © liberating, parents from the present 
1 | 
| 








discrimination they experience in Ontario. The _ Toronto Star 
reported tney had the greatest outpouring of mail in response to 
any column tney have ever seen. 


May I say that in the last election campaign the Liberals 
called for tne establishment of an all-party committee to 
recommend mechanisms for correcting these human rights violations 
in public education, and tne leader of *the Liberal. “Party; ~.De. 
Smitn, expressed his own preference for the voucher system. 


Third, the government spent consideraple time discussing 
sucn proposals as the voucher system at its Huntsville meeting 
early this fall. Reports in tne newspapers of those discussions 
have triggered an unprecedented response in letters to the editor. 


If I may pass tnis around--I just brought’ along one recent 
edition of the Toronto Star letters to the editor page; as I 
recall, there have been four or five pages, including Monday's 
Toronto Star, which have carried virtually this many letters in 
response to reports on the Huntsville weexend. It has indicated 
overwhelming support for such reforms as the voucher system from 
the public. Such educational reforms would correct the cause of 
most social tensions now created py the present monolithic school 
system in Ontario. 


I will not take time to again press particulars that are 
probably covered at least in passing in Tempest, for example, but 
in a numper of areas there has been tremendous social friction 
created by the areas of intrusion into violation of human rights, 
such as book selection policies. 


A neighbour of ours, a lady, said when she was distressed by 
tne Kind of literature recommended to her child in the school, the 
response of the school to her concern was, "You need to see a 
shrim." Tnat is terribly degrading. People say, "Why the parental 
apathy today in tne public school system?" It's because so often 
parents with legitimate concerns about what tney perceive to be a 
lack of support to their parenting of the children from the school 


system receive that Kind of degrading putdown when they approacn 
the school system. : 


Very few parents will approach the school system. But there 
are some of us who have peen radicalized into seeing to identify 
those concerns and to approach school systems and the ministry to 


articulate wnat these concerns are and to propose corrections for 
those problems. 


Tne Lord's prayer in the school: It is a terrible violation 
of fundamental human rights that there should be an imposition of 
the prayer that Christ taught those who had chosen to follow Him 
to pray, that that prayer should pe forced on to children from all 
the homes in a pluralistic society in a government school. Caesar 


forcing Jesus on the 
, general public, if you please--on j 
audience. ‘as ; ; ese 


ety I happen to be a clergyman and nave peen a follower of 
beaeeest 30 years, and I want to say I find that to be as deeply 
oftensive to the spirit of Christ as anything I can thim of; it 








s virtually required by law, and that custom is followed in most 
ntario schools. 


Bicdon ut get. ain. great Gea of -stpport' “prontaviremle>-oid 
ible-clutcnin friends across the province for speaxing out on 
his, but I find it a dreadful violation of fundamental human 
ights tn a school system that should be at least seeking to avoid 
hat sort of imposition of one religious value on everyone in the 


‘lass. Z 


We have expressed concerns about sex education where the 
linistry of Education only provides funding and materiaisw for sex 
sducation based on a progressive--and I use the most charitable 
‘erminology--view of sex education. There is no option for those 
vho preter a traditional approach tO Séx education based on 
self-discipline. That stream 1s not available for parents in the 
oublic school system of the province of Ontario. 





May I say to the members of this committee that we are here 
yecause again we are speaxing of some. of. the most fundamental 
juman cights that are being violated here in the province of 
Intario. I would suggest that parents ought to be able to opt 
cheir Children into either a progressive sex education program, a 
traditional sex education program or not be required to put the 
snildren into eitner if they are doing what they consider to be an 
adequate, sensitive approach to this in their own homes. I repeat, 
that is an area of enormous frustration for parents. 


12:50 p.m. 
| 
| Finally, the banning of discrimination based on sexual 
orientation in the hiring of teacners: Here in.the province of 
Ontario last fall the Toronto Board of Education adopted a motion 
banning discrimination based on sexual orientation in the Toronto 
Board of Education, which means for many frustrated parents again 
that in the hiring of teachers, and the role modelling that's 
involved, there must be no support of parental concerns to 
encourage children to choose between the creative and the 


destructive in sexual orientation. 


Dr. Ernest Marsnall Howse, ex-moderator of the United Church 


of Canada, very pointedly and pungently said, "T am looming tor 
the day when to be a discriminating person is not to be a monolith 


of prejudice but a connoisseur of excellence." 


| Surely parents have a rcright %*to expect the board of 
education, as required by the Ontario government, both by the 
‘ministry and by the Ontario Human Rights Commission, to see that 
‘their rights are protected in the environment where their children 
are being prepared for adulthood. But when we protested to the 
Ministry of Education and to the director of the human rights 
Menmussion here in Ontario, that gross violation of the human 
‘fights of a majority of parents forced to send their children into 
the public school system in Toronto last year, we were told there 
is no protection in that regard. 


This leads me then to our recommendation that the Ontario 
Human Rights Code ban discrimination based on family orientation. 








Tnere should be no discrimination against parents because they 
choose to affirm their responsibilities for the raising of their 
children. Presently, parents in Ontario who are not satisfied with 
the secular approach of the tax-funded public school system are 
grossly discriminated against when they seek options compatiple to 
their own family values and commitments. 


In the bill, I note references to "family." It seems that 
the concern about banning discrimination based on family has to do 
primarily with accommodations and does not reach into the areas we 
have addressed ourselves to in this brief, which have to do 
primarily with what we characterize as family orientation. Such a 
ban would protect the family from the imposition into parental 
spheres of responsibilities of government agencies advocating 
yalues alien to those of the parents. It's obvious, for instance, 
that to ban discrimination based on sexual orientation will be to 
force on parents in the classroom, through the role modelling of 
the teachers, the advocating of a lifestyle that parents reject. 


The government is to be commended for resisting and 
rejecting tne well-orchestrated and persistent clamouring of the 
militant fringe of the homosexual community to have included in 
this Human Rights Code a ban on discrimination based on sexual 
orientation. In the package that will be distributed to the 
committee members in the next day or two we will include a copy of 
the Renaissance response to the Bruner report, for example, that 
touches on this and a copy of the Renaissance position regarding 
homosexual rignts. j 


We are strongly supportive of the human rights of everyone 
and, because of that, are concerned about the old saying, "Your 
rignt to swing your arm stops at the end of my nose." Obviously 
there has to be a protection of the numan rights of those most 
directly involved in the classroom--the parents--from those who 
would exploit that classroom situation to impose an alien set of 
values or lifestyle on the children and the parents. 


Such anti-family militants, by the way, do a disservice to 
the cause of the legitimate human rights of homosexuals, and 
Renaissance has spoken out strongly in defence of the fundamental 
human rights of homosexuals. For example, after the bath-house 
raids, it was Renaissance that spoke out to express concern that 
it may be that the state has violated the fundamental rights of 
homosexual adults to pursue their own inclinations in privacy. 
That has been our position. 


But when it comes to the classroom or other areas in which 
parental rights are primarily at stake, we find most offensive any 
suggestion that the law should give special privileges to a 
minority group whose common characteristic is that they have a 
chosen orc learned behaviour or lifestyle such as the homosexual 
Orientation. 

} 
ot have two or tnree final comments I want “ko make quick ly@ 
leaving tne educational concern. 


7 Government intrusion into religion: In this connection, we 
wish tO express our apprehension over tendencies for governments 








n the name ot human rights to impose the morality of a secular 
tate on religion. 3 


It was mentioned by the last delegation to appear before 
his committee that the province of Quebec has included a ban on 
uscrimination based on sexual orientation in the human rights 
ode of the province of Quebec, the only province to have that 
an. That resulted in a Supreme Court ruling in the province of 
yuebec two years ago forcing the Roman Catholic church in the city 
)€ Montreal to act against its conscience and against its 
seachings and rent facilities to a group advocating an immoral 
ifestyle by the teachings of the church. 


we = oo a 
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I say again, it's that sort of militant fringe of the 
nomosexual community that insisted on that which maxes bad waves 
Xor the majority of the homosexual community, who are quite 
satisfied with the provisions of the Canadian Criminal Code in 
regard to their chosen lirestyle. 


| More recently, two clergymen in the province of Quebec were 
aefromed by . their denominational. leadership because of 
immorality, and that province has now ruled that they must be 
reinstated because the employer has no business discriminating 


against them because of their personal morality. 





| tr say this to the committee members to just Keep before you 
what Time magazine so wisely observed in an essay in their issue 
of January 8, 1979, on "Homosexuality: Acceptance Or Toleration?" 
They observed the dangers gf.» multiplying groups--other than 
legitimate visiple minorities, for example--with special interest. 
They spmwe specifically of che alcoholic who was suing the 
government to have him reinstated as a professor because he lost 
his job because he was drunk. He said, "I have been discriminated 
against because of my alcoholic orientation." Time magazine said, 
"Enough." 


| I thim the committee should bear in mind, because there are 
some very strong, eloguent and persistent representations made to 
‘tne committee in regard to the rights of such militant fringe 
ae that there needs o be a great deal of thought given to 


he implications of this when you open up that Pandora's bDOx. 


| In terms of government intrusion into religion, we are 
facing another very real problem on this: which I thim it is at 
least germane to Know here. In the present proposed patriated 
constitution, which the government of Ontario supports, there is 
an opening statement that recognizes the supremacy of God. 1 oun 
“society. But when we as a religious charity have spoken out, 4s we 
did last fall to a very urgent moral issue in public life in the 
| Gity of Toronto relating to the municipal election, the result of 
ese was to have Revenue Canada move on US to state their 
intention to revoxe our status as 4 religious charity. The message 
‘seemed to be: “Keep your religion in the four walls of your 


building, and don't come out into public with Loo 


Fi - ils 


I would suggest that John the Baptists may not be popular, 
ana they may lose their heads because they take such public stands 
on public immorality, but surely we need some ~Strongawoiece: And 
it should not simply be a Knee-jemn, Socialist reaction. Some 
denominations have ta&en a straight, across-the- oard policy of 
reacting to any public issue with a Knee-jem, left-wing reaction. 
That has never caused any problems with Revenue Canada, but it 
does cause a problem when it is a guestioning of the 
appropriateness of a homosexual teacher to pe in a public school 
classroom. And we are moved on for such things as that. I draw 
your attention to this simply because itl as am the domain sof; this 
Humane clohntseoii.. 


Religion needs to be protected from a violation DY pe eas cca 
of its distinctives and of its internal integrity. Comments have 
been made today and representations have been made in regard to 
hate literature. May I speak a word on behalf of Renaissance 
relating to hate literature which often is not perceived as such? 
Pornography, which demonstrates a hatred of women and degrades 
women, ought to be considered as needing some curbs on it as well 
as Ku Klux Klan literature. It happens that there is hate 
uae gts produced by the radical left as well as by the radical 
prone. 


There are many Ontarians who found it offensive that, while 
applauding the Attorney General of Ontario for spewing out in the 
Legislature apout the Ku Klux Klan pushing their literature in the 
schools, for example, they did not hear anything from anyone in 
government when it. was militant left-wing homosexuals pushing 
their, literature and their lifestyle in the classroom. There is 
some hate literature there. 


2 AS a matter of fact, in the Body Politic case, an article 
Men Loving’ Boys Loving Men," which apparently advocates 
paedophilia, a majority of Ontario residents perceived that as 
hate literature, but the chief magistrate of the city of Toronto 
at that time defended it openly, in the very week that it was 
before the courts, in the name of freedom of speech. Really, there 
needs to: be some perception of where these mental processes can go 
if they are not curbed by a bit of sanity. | 


There is some hate literature that needs to be curbed, and 
we need to have a government, a government agency, the human 


rights bill and this committee which are concerned about those 
instances of hate literature too. | 


The rights of the unborn child in the province of Ontario: 
One lom s in vain, as €ar as I can see, for protection of the 
rights of the unborn child in this human cights bill. At the same 
time, the province of Ontario has given pretty much a planet 
endorsation to the tederal government's patriation package, which 
includes a charter of rights that refuses to protect the most 
fundamental of human rights in this nation and in the province of 
Ontario: the rignt of a person to be bocneeal suggest that that is 
a human right that needs to pe protected. 





I tnank you for your time at this late morning hour. I would 
slcome any questions, of course. 


Mr. Chairman: Tham you very much, Mr. Campbell. Mr. 
iddell, any questions? 


| Mr. Riddell: Yes. If you nave been following the 
ommittee's deliberations, it will not come as any surprise to you 
hat I share many of your concerns. I am one member of the 
ommittee who as spoken out on the inclusion of sexual 
rientation, and in my inadequate fashion I have tried to present 
he views which you put so eloquently. 


| I too am somewnat Knowledgeable about the Kind of education 
hat young people receive in such schools as the Christian Reform 
chool, one of which I have in my riding. It is interesting to 
bserve the students who come out of that school and the 
losexnit families and to observe the loyalty that those mempers 
f the family have to each other, to their church and to God, 
hich I sometimes tnink is lacking in the public education system. 
ut that is just my own personal view. 

| I notice that some of the committee members were very quick 
‘0 challenge your comments on the responsibilities of trustees. I 
lappen to agree with you, and I too was 4a former trustee, but it 
jas after I got out of the Line of work that I was connected with 
it that time and into politics that I became well aware of the 
situacion in the school in my own riding where, in my opinion, and 
iad I still peen a trustee of the board, I would have fougnt to 
lave tne teacher discnarged. 


| I talked to the trustees, who shared my opinion, but they 
said, "There is nothing we can do, because the teachers have one 
xf the strongest unions that you will find anywhere, and to try to 
discharge that teacher for activities that tom place outside the 
slassroom, or outside his realm of work, means that you are going 
to go before the federation and probaply get shot down." 


| I simply am not one member of the committee that is that 
quick to cnallenge your comments on what the responsipilities of 
trustees actually are. 


| I was most interested in your presentation and, as I say, I 
happen to share many of your concerns. 


Reverend Campbell: Tham you. 


Mr. Kennedy: Mr. Campbell, you mentioned, if I 


understood you right, and I Jould Like clarifications, that the 


present public school system institutionalizes our children? : 
| 


Reverend Campbell: I guoted Dr. Laurier La Pierre-- 


Mr. Kennedy: His report? 


| Reverend Campbell: Yes. It was at the beginning of his 
study into tne education of the young child that he was quoted as 





saying: “The Ontario child is not a family. child but an 
institutional child. It is not the school which is the extension 
of the home, but the home which is the extension of the scnool." 


Mr. Kennedy: Do you feel that? 


Reverend: Campbel Usman ceet —CWOmmOl menos things. I feel, 
number one, either Dr. ha Pierre is stating his own political 
philosophy, which is quite compatible with a totalitarian state 
such as Russla or China, where you establish a government agency 
to care for the child even before birth--prenatal care even--and a 
community centre in which the child is raised so the parents are 
free to pursue their own litestyle. 


Mr. Kennedy: China formerly haa that system. I do not 
Know about now. 


Reverend Campbell: Either Dr. ha Pierre is” “Stating: , his 
own political p ilosophy--and may I say that if one reads him and 
follows him, one Knows that at least that is very close to his 
political philosophy--or he may be observing a fact that in the 
province of Ontario there is a common perception among parents in 
the province, and it is more a visceral thing than it is an 
articulated thing, that children are treated as wards of the state 
cather than as mempers of the tamily. 


There are some positive sides of this that I could touch on. 
For example, we as parents came out of the closet to be authentic 
parents seven years ago, and we recognize that our children are as 
much our children from nine until four as they are from fouryuntre 
nine. 


he That meant wnen our daughter came home, saying, "I broKe a 
Eloor-to-ceiling window today fooling around, and tne principal 
told me I would only nave to pay $5," we were at first relieved 
until my conscience got to me apout that; if it nad been procen at 
home, it would not nave been $5. 


I subsequently sent a blank cheque to the principal to cover 
the cost of that window to be compatible with our philosophy tnat 
parents are responsible for children from nine to four as well as 
from four to nine. I suggest to this committee, in passing, that 
there could be a resolution of one of the greatest and costliest 
problems right now facing governments at every level in Ontario, 
the problem of vandalism, if we would accept that view. 


Mr. Kennedy: I simply do not believe that over the years 
since Ryerson, since our educational system started, we have been. 
raising generations or institutionalized cnildren. The church has 
been very much a part of our overall-- 


Reverend Campbell: Dr. La Pierre did not say tnat; he is 
Saying now. May I suggest to you that if you were to immerse 
yourselt, as some of us have in recent years, in what has been a 
Subtle put revolutionary sniftt in the nature of public education 
in the province. You would find tnat Dr. La Pierre's comment may 
well have a lot more truth as a reflection of what nas happened. 
It is a paternalistic tning wnich Mr. Davis seems to snare with 





rc. Trudeau--a pnilosophy that sees government as sometning 
mposed on people rather tnan responding to people. 


| mc. Kennedy: I would tnim it is more that parents are 
etting it go by default. 


| Reverend Campbell: I am here today to say Lis icosts "0u 
rilenty to resist that trend. By derault means you nave to take a 
lay and come down to a nearing such as this and find some place 
where you can express tne anger and frustration of parents in as 
sonstructive and creative a way as tnere is still open to us in 
yntario. Tnank God tnis is still open to us, even though we do 
tiew with apprehension that strong tendency towards the 


vaternalistic view of government as sometning imposed on people 
“ather than responding to people. 


Me. Kennedy: By default is maybe not a good choice of 
yords but L am thinking in terms of both parents working and so 
yn. The school probably now nas a greater role in the development 
>£ tne child than formerly. 


Reverend Campbell: But there is a tendency, as stated by 
someone in this cnair this morning, for a government bureaucracy 
-o encourage parental irresponsibility to Keep itself busy. I am 
talking about a government agency such as the educational agency 
chat says since there is a decline in enrolment, we have to Keep 
tne bodies occupied; let's find ways to multiply government 
intrusion into family sanctity. 


Mr. Kennedy: We could philosopnize and discuss that for 
Many hours, Mr. Chairman. Tnam you very much. 


Mr. Riddell: I might just put a question to you that has 
been put to me when we get into an across-the-table discussion on 
sexual orientation. Surely my rights as a parent snould not be 
taken away trom me if I say I do not want my children to be taught 
by a homosexual because of my particular beliefs and 
what-have-you. Then they turn around and say, "I am a homosexual 
and I would preter to have a homosexual teacning me, so where are 
my rcignts?" 


| Reverend Campbell: I would propose in response that 
should there be a reforming of the educational system compatible 
with tne pluralistic nature of our society, it would be possible 
jfor botn the homosexual teacher and parents who would want their 
“child in an environment where there are openly homosexual teachers 


to get together in that Kind of environment. 


Tne thing which is offensive in a free society to any person 
witn a liberal bent in his spirit is to have a government impose a 
certain value system, a certain morality, a certain religion, on 
the parents by legislation that forces a certain lifestyle, 
whether a swinging heterosexual or a homosexual lifestyle, on the 
children--people who are openly into that Kind of lifestyle. 
Really the crux of the matter is imposition, a violation of the 


jurisdiction of parents. Every erosion of the family is an erosion 





or treedom, because tnat is where tne basic institution of a free 
society 1S. 


Mrs Riddell: As’ you -were making YOUr =COmNct ia. hate 
literature, I could not nelp but think pacs on tne remark made by 
one ot the first people to appear before the committee this 
morning wnen he was talking apout the increase in crime rate and 
suicides and promiscuity and all the rest. When you thim of the 
bom stores or variety shops that you go into and see a whole snelf 
of magazines similar to Playpoy and Playgirl and what not, Le 
makes me wonder is there any reason we are seeing so much 
promiscuity when all the stuff is right there for any young person 
to pick up and read. 

Reverend Campbell: A teacher ina ny hometown and a member 
of the teachers' rederation phoned me two Saturday nights ago to 
say, "I am pnoning you because I don't dare speak up m selt "se 
Knew tnat I mignt be bold enough to speac up or do somet ing about 


it. This relates to tne Ontario government Changes in rating of 
movies. 


He said: "At eight o'clocs tonight the local theatre is 
showing tne Rocky Horror Picture Show wnich is general admission. 
At 9:40 tney are showing Alice in Wonderland which my wife and I 
went to see thinging as a mature married couple we would get some 


laughs from it and we weren't even amused. It is porn." 


He said youngsters were going to be in there. I guess the 
Rocky Horror show requres minors to be accompanied by an adult. He 
said there is going to be an 18-year old boy with his 14-year old 
girlfriend in there at eight o'cloce and he will pe staying 
through tor that straight porn stuff at 9:40. 


He said, "Tnis community insists that we teachers inculcate 
traditional values of our Judaeo-Christian heritage in the 
classroom here in town while they let that Kind of hate material 
pe released at tne local theatre downtown." I again want to 
commend tne restraint this government and the censorship poard has 
snown on that type ot hate material circulating in our society. 


Mr. Chairman: Tnane you very mucn, Mr. Campbell for 
taking tne time to appear pefore us today. 


Mr. Mawani. 


Mr. Mawani: Mr. Chairman, members of the committee, I 
would lige to mare -myself apsolutely clear that the views 
expressed in this prief are tne views of my wife and myself. I do 
not represent any ethnic, social or any professional organization 
Or any employers. 


It is very difficult for me to comment on Bill 7 in the half 
hour to 45 minutes allocated to me. However, I would appreciate it 
it some other time can be set aside for me to discuss this bill 
thoroughly as I strongly feel tnis bill is introduced to protect 
unqualified bureaucrats of the commission to hide their errors and 
harass tne public unnecessarily. 





What is the purpose of the human rignts bill when the 
awmaxers and law enforcement officers, sucn as the Minister of 
abour, tne Honourable Mr. Elqie,and»).orricers.,of »the commission 
re tne lawbremers? Tney are violating the act by Stating that 
ureaucrats of tne commission are superhuman beings. They can hnide 
neir errors under the loophole of secrecy. There is nothing to 
top the bureaucrats to write unautnentic biased remarss in the 
ase file pvecause they Know it will not be accessible to the 
espondent or the complainant. Moreover, it 1S very easy tO= GOO. 
nd cheat the bureaucrats of the commission. 


Most of tne time botn the complainant and tne respondent 
oly a cost-benerit analysis and figure out tne cost of justice 
xceeds tne benerit derived from tne justice and therefore they 
ive up tne case. The commission feels they have done a great job, 
ut in fact they themselves are trying to cheat. There are many 
overnment agencies and ministries which nave wider powers of 
nmvestigation than the black human rignts commission--for example, 
he department of national revenue, the unemployment insurance 
‘ommission and tne police department. They give you a fair chance 
1£ hearing witn tne hignest authority involved in decision-making. 
‘ney also allow you to have access to your files. 


Refer to exhibit No. 1 as an example. Read the last line. 
Nis is a letter written by the Unemployment Insurance Commission 
x9 Ontario and at the bottom of the line it says that. (inaudible) 
;ynould be careful because this information would be accessiple to 
tne employee. . 


| 


L320 Veille 


| In tne case of the human rights commission, this,, 1s) 000 
,vossible. The commission solely bases their decisions on the 
recommendations provided by the investigating officers. In other 
words, the commissioners are used aS a scapegoat. Tne decision is 
nade by the investigation officer and other unqualified, biased 
amployees of tne commission. 


i Let me cite some technical examples. Your family physician 
cannot solve your serious dental problem, and similarly, a dentist 
cannot repair tne mechanical problem of your car. Similarly, you 
would not go to see your accountant tor legal advice. Therefore 
‘tne place bureaucrats of the commission cannot perform the 
function of catching accounting errors without any technical 
training or expertise in accounting or auditing. 


Please refer to exhibit No. 2--the middle paragraph. I have 
specifically underlined, "Ratner, evidence showed that errors in 
;tne complainant's wore were serious enough to cause <¢ job 
transter, when ner replacements performed more competently in the 
position." So, in this case, the commission has taken on the role 


of management consultant. 


| Tne commissioners are not there eo actaas consultants. They 
‘are not supposed to be tne auditors. And yet (inaudible) on 
accounting errors. Tney have a2 nervejito ssayiathats cha nescors were 


em ke ee OO 


serious enougn, out if you as them the nature of the errors they 


say it 1s confidential. 


What type of justice is this? After a lot of argument it was 
finally seen to pe errors of an accounting nature. 


To illustrate the above point with a particular example, let 
us suppose there were two cars involved in an accident. It does 
not necessarily mean that the occupants of the car who are injured 


seriously, or tne driver of the car wnose car is damaged most, is 
at fault. Tnere are many factors to be taxen into consideration. 


In the above case, the white employer nas tried to fool the 
cx investigating officer by Stating unauthentic accounting and 
audieing | principles | anc providing | the, officer with forged 
photocopies of documents. The only way to prove this ucase .as “ce 
who is to blame for these errors is to conduct an audit of the 
bows. The commission is not qualified to do so. Moreover, the 
commission is not meant to. And moreover from the nandful of 
errors presented to the commission, there is no way the commission 
can reach any conclusion on the materiality and quantity of errors 
witnout performing the audit. 


pt. 


Moreover, tnere are many technical accounting and auditing 
terms used in my wife's. complaint to tne commission--for example, 
"woming papers," "audit reports," “internal COntcoL, . Gt. Ceteram 
Mr. George Brown is here. Let me asx him the meaning of this term. 
He (inaudible) and yet he is giving tnis biased judgement. I am 
prepared to challenge tne blac investigating officers and the 
super commissioners to come betore this committee and explain the 
siaqnirticance and meaning ot all tne technical terms used, if they 


nave bothered to review the case. 


Reter to exhibits Nos. 3 and 4, in the middle of the last 
paragraph. 


"Witn regard to the errors in her work, Mrs. Richards stated 
that although there was no particular face-to-face discussion of 
tne appellant's general efficiency, errors which occurred from 
time to time were pointed out and discussed as tney arose." 


Look at exhipit No. 4: "Discussed with Tess her increase in 
errors and her continued lack of initiative or imagination." Now 
compare tnis statement to the statement given to the board of 
rererees; tnat rull complete statement. 


The employer .complained in writing to the commission. I 
repeat, tne employer has confirmed in writing to the commission 
tnat tne errors were discussed with my wife. why weren't these 
errors prougnt to the attention of my wife? Why is the commission 
Saying tnat tnese errors were contidential? Because they have made 
a serious mistake of performing (inaudiple) function on the errors 
and tney are not gualified to do so. 


Lastly, there must be a format for rendering decisions, 
whereby sucn decisions will cover all the issues and facts 
involved. Moreover, tnere should be an appeal procedure. Tnis 
appeal snould be neard by a different authority who had not taxen 


— 


art in tne original decision process. In this act, the appeal is 
esard by tne same officers who make the decision so we cannot 
scept any unbiased decision from tne same otticials wno made the 
ecision in the tirst place. This is a violation of basic human 
ignt; tnat a person is innocent until proven guilty. In order for 
ne commission to prove my wife guilty of making errors, they 
nould allow my wife to review the case thoroughly; moreover, tney 
mpnasize tnat there are certain restrictions imposed as to who 


an be present, tne complainant or the respondent. why should 
here be restrictions? Anybody snould be able to be present. 





| Tne commission has got to (inaudible) with tne employer. 
Mey are not the (inaudible) face-to-face meeting with the 
mployer and tne employee. Yet tney come out witheBilk ?eand gaau 
a garbage just to fool tne public saying they are doing .a great 
ob. 


I have tne letter tne minister's letter in front of me. 
Inaudiple) even tne Minister of Labour my wnole complaint. The 
linister or Lapour has not even bothered to review the letter. 
le's  (inaudiple). The Minister of Labour only tow up this 
somplaint when it was election time. The reason the Minister of 
jabour tom this matter up at election time was because he wanted 
-o sit in Parliament and because he took up the matter. At that 
time George Brown was there and I discussed this matter with him. 
inen’I pointed this out to George Brown that (inaudible) left the 
‘oom and went to the wasnroom and never came pact. 





| 

| This is wnat the numan rights is doing and you are here to 
bass. tnis bill. when you are (inaudible) basic human rights you 
ace not giving tne complainant .a chance to come peLoree) Che 
commission to hear the case; and max ing unbiased decisions. 


} Because of this biased decision of the human rights 
sommission my wife lost her unemployment insurance. Even the judge 
has ruled (inaudiple) judgement which we appealed under the 
Unemployment Insurance Act whereby. even tne judges have allowed 
that it is unnecessary (inaudiple). Somewhere in the judgement it 
says tnat in order for the commission or in order for the people 
to ceach a judgement on the material (inaudible) the total public 
should be (inaudiple) off tne boms and the unemployment insurance 
sSnould have no power because it doesn't fall under the 
Unemployment Insurance Act; it falls under the act of tne human 


rignts commission. 










This is wnat I wanted to say briefly and I will answer any 


questions you have. 


Mr. Cnairman: Are there any guestions anyone wants to 


as<? 


Mr. Brown: First, I would like to say that we have never 
met tne complainant. Mr. Mawani has done all Ob 0 jee 
representation. Secondly, the case has peen reviewed bv coe 
commission more than once. Thirdly, Mc. Mawani nas peen asked to 
take tne case to tne -Ompudsman if ne has any doubt as to the 
‘propriety of tne investigation. I do not Know if he nas done so. 


‘Tnat's all I want to say. 








I tnink the guestion of audit of the respondent's boo , Mr. 
Mawani has a certain philosophy of accounting orthodoxy which is 
at variance with that of tne respondent. As-«a ».CcOMmmISSion, ~ We 
Cannot asx the respondent to change his accounting procedure. They 
have indicated nis wite was not even fired. Tne company did not 
tire your wife, Mr. Mawanl. 


1:30 p.m. 


Mr. Mawani: I beg your pardon, would you repeat the last 
sentence? 2) Gidwnot cacco ere. 


Mr. Brown: That is all I have to say, Mr. Chairman. 


Mr. Chairman: We do not want to get into tne specific 
case, Sir. 


Mr. Mawani: mMrc. Cnairman, I thim you should give me a 
tair chance to reply to Mr. George Brown's comments. 


Mr. Chairman: Providing it is relevant. 


Mr. Mawani: I have a letter that I addressed to the 
numan rights commission wnere I specifically stated that what the 
investigation officers, Mrs. Holt and Mrs. Sita were rushing the 
matter and were speaking very fast for a person like my 
representative to take down the details. Wnat is the use of going 
to the commission when the investigating officers try to nide 
tneir mistaxes? They try to spem® so fast that I could noe 
understand. 


This is the letter I wrote to tne commission and the 
commission did reply to that letter. Okay, certainly, the 
commission says the case was reviewed. In a review of the case, 
there are two sources of discussion. Tne commission stated its 
story, I stated my story. What I stated is not in tne file. I 
repeat it's not in tne file and I asxed tne commission to hear my 
Statement of the story that I stated to the commission. Third, the 
employer has tried to fool the commission because tne commission 
doesn't «now anything apout the accounting or auditing principles. 
Tney don't «now anything apout accounting, so the commission went 
to the white employer and the white employer tried to brainwash 
tnem. All tne statements made by the employer cannot be true. 


Im tne commission nas got the penefit of the doubt they 
should cnange this judgement and say that due to the doubt we 
cannot process tne case rather than saying that the weight of tne 
evidence showed that--because of this letter I cannot take tne 
employer to (inaudiple) professional organization because if I do, 


she will show tnis letter to the professional organization. My 
case 1S lost. 


If tne commission nad expressed a benefit of doubt saying 
tnat tney felt they were unqualified pecause-- we cannot throw the 
Scales petween employer and employee. What the employer has done, 


TN DGD BP  ?£ ?®POPPEEEE'SS 


ae employer has torged--I repeat forged, t-o-r-g-e-d--torged 
rrors. Tne commission cannot make out the difference between a 
orged document and a legal document. 


It appears that the commission has got wide powers to seize 
ny documents. It is very easy to fool the commission, I can give 
ne commission a forged document. What is the commission going to 
o? I can maxe a forged statement Saying) that sl-= 


| Mr. Chairman: You have been through that (ek ah warpgeng Uh 
aton, you had a question? 


| Mr. Eaton: I just have one guestion I wanted to direct 
o Mr. Brown. In a case where evidence is committed to you, such 
is poowseeping evidence, and you felt it was necessary to have 
‘omeone with expertise review that, you would nave that power to 
ise an accountant to loom at pee 


| Mr. Brown: Yes, Mr. Eaton. Whether it is an accounting 
be an engineering proposition or-- 


Me. Eaton: You could call in an engineer? 


Mr. Brown: Where we reel tnat the evidence, as 
sresented, merits that Kind of thing. In tnis case we did not 
-nink so. It was merely a clerical function that was being 
sertormed and if the employer cannot determine error, I mean we 
sannot impose another Standard of tests. It had nothing to do with 
ene proader or more intricate issues involved in accounting. 
| 


| I am afraid wnen it comes to the guestion of giving--wnat 
Mir. Mawani wanted was total access to the file so that he can 
carry on witn other aspects of his determination. We are not nea 
position to do that. 


Mr. Mawani: Mr. Chairman, I would lige to ask Mr. Brown 
a guestion. 


| Mr. Chaicman: No, because the guestion was asked by Mr. 
Baton of Mr. Brown as to how it works. Tne one thing that Mr. 
Brown did indicate--and perhaps it is a question to you as far as 
now tne numan rights commission operates--1s that there is in the 
government of Ontario appeal to the Ombudsman if anybody is 
dissatisried witn that. Are you taxing that route? 

| 

Mr. Mawani: I do agree with the procedure that is there. 
.You can only get the Ompudsman when you disagree with tne human 
rignts decision or when you are (inaudible). 


~ 


5 Berore I can decide whether a fair decision has been made py 
tne commission or not, I am asking the commission to provide me in 
writing--pecause you see tnis case was reviewed by the 


investigating orficer. 


| 
Mr. Chairman: Yes, but-~ 
Mr. Mawani: Just listen to me. Be polite, please. Please. 





Mr. Chairman: I think you have peen through that. I am 
Ue hall 
asking you 1m you nave been to the Ombudsman. 


Mr. Mawani: I am trying to say that I nave been to the 
Ombudsman over the phone. 1 spoKe several times over the phone. 


Mc. Chairman: OKay. 


TT 


Mr. Mawani: Tne Ombudsman says that you can ondy mcome ico 
the otfice if you disagree with the decision. Now, in order for 
me to decide wnhetner to agree with the decision or not I snould 
have a full report. Because George Brown OF whoever “iteis- at .tne 
commission says there is no basic accounting or (inaudible) from 
tne Ministry of Lapour. They don't know how to write a report on 
accounting “Errors ibecauses! tnhevarepone melat ao reguested is not 
confidential. Osay? That is what I say. 





Mr. George Brown has stated before the House that ne has got 
access to tne accountants. Why can't we meet with the accountants 
and discuss it, and then we can nave a sort of réport? 


I gave an example that you cannot go to a dentist if you 
nave a stomach problem or you cannot go to a dentist for a car 
proplem. Similarly, the human rights commission are not experts in 
accounting so now can they make a decision without consulting an 
accountant? : 


Mc. Cnaircman: Omay, Sir, I think you have made your 
point. 


Are there any other questions anyone has? If not, thank you, 
Mr. Mawani, tor appearing petore us. 


Tnis concludes the nearings of tnose we were to hear from. I 
pelieve I can state, as cnairman of the committee, that to the 
pest of my knowledge we nave heard apsolutely every individual and 
group that requested to come before this committee, and I tnink 
tne clerk ought to be commended. It was not an easy job to fit 
everybody in. It was not only to near those that wanted to be 
heard put wnen tney wanted to be heard, and to try and juggle that 


certainly wasn't an easy jop. So we thanx you, Andrew, and your 
starr. 


Clerk of the Committee: Yes. my staff's contribution should 
pe ack nowledged, Mr. Chairman, Mrs. Kaczynski and Miss Thomas 
upstairs in tne office. They did a marvellous job. 


io iat ME Chairman: I thins we all agree and can realize that 
it isn't all tnat easy. Also, Merike, wno is not here now, but who 


provided information to us and the summaries and the cataloguing 
of the briefs. 


' I might add if there are any other requests of Merike we 
perhaps ougnt to make them, but I tnimk we have given her pretty 
good direction, and I think the reports she has been providing and 


tne Legislative Assembly has been providi 
23 ovidin nave been 
pbenerit to us, as well. en of great 





Unless tnere is tnere anything else that I snould be stating 
this time, I would certainly lixe to tnank the-- 


fee Baton: 1: think you have done an excellent job, Mr. 
airman. 


Mr. Cnairman: we are all getting hungry, I know. 
Interjections. 

Mr. Brandt: I hope Hansard will acknowledge those taps. 
Mr. Chairman: Thank you, gentlemen. 


- 


The committee adjourned at 13:39 p.m. 





Lacking no. R-43 to R-49, 1981. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario: 


Mreo Chairman: If will call the meeting to “order and 
welcome everybody back on Bill 7. Mr. Smith. 


Mr. Smith: Mr. Chairman, I do not want to hold up the 
proceedings at all because I am looking forward to hearing from 
the minister on Bill 7, a very important bill in the irSlory =oL 
Ontario, but I would like to move a motion. 


Mr. Chairman: Mr. Smith moves that, pursuant to the 
petitions tabled in the Legislature on Tuesday, GCEtODeYr [2547 LooLy 
requesting a referral to the standing committee on resources 
development of the annual report of the Minister of Agriculture 
and Food for the year ending March 3l, 1981, and the annual report 
of the Ministry of Housing for the year ending March 31, 1980, 
that the same annual reports be brought before this committee for 
consideration as the next item of business” following ~ the 
deliberations on Bill 7 so that this committee may then conduct an 
inquiry concerning events surrounding an application to amend the 
official plan in the township of Vaughan. 


MrL-’ Smith: 1 "do not “want in any way’ to noid” up" sthe 
matter Of Bill 7; but I ‘have moved that the next item of business 
following Bill 7 be the calling of these annual reports for such 
an investigation. The committee can order its own business of 
Bourse: sit is up to” the committee. If there is general agreement, 
I need not speak to the motion, but if there is some disagreement 
I would be glad to speak to the motion. 


Mr. J. M. Johnson: Dr. Smith, you can certainly 
appreciate the fact that there will be disagreement on tt, So 
speak to it. 


Mr. Riddell: You have become a different guy since you 
moved down to the front benches. ; 


Mr. J. M. Johnson: Yes. The same thing applies to you. 


Mr. Chairman: I was under the understanding that the 
House leaders were working on the agenda for this committee. 


vere Sot Smith: rhe House Tesqers dea. Tot order committee 
business. The committee orders its own business, Mr. Chairman. 


- 
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Certainly the estimates can be referred to other committees. If it 
is the concern of members that the estimates should come next, 
after Bill 7, the.» estimates-—-can certainly. GovsALoumsone sotler 
committee. There is enough opportunity for that. 


Mr. Eaton: Mr. Chairman, af 2 (might, “Pewill eSveak tome 
There is a heavy schedule of estimates for this committee. We have 
already referred one set of estimates from this committee to 
another one. The other committees have full schedules as well. We 
have just spent 20 hours on the Ministry of Agriculture and Food, 
and ‘a couple of hours of ‘that; “or smore, (On Mra Sittin > Oo e 
the Vaughan township review of rezoning. I do not think we should 
set aside the estimates of other ministries which are scheduled 
for this committee’ at this® particular times) would Opposems: 1am 
motion. We can reschedule it later when we are through with the 
other estimates and other bills that may be referred to. this 
committee during this session. When we have completed that 
business, then we can get on with the referral which Mr. Smith is 
making. 


Mr. S. Smith: Mr. Chairman, if I might just speak to my 
motion) then it will be up to you if vou swant) to put it to a vote 
and for the committee to vote accordingly. As I say, I do not want 
to take up much time because Bill 7 is of great personal concern 
to me and JI want to get on with it and I want to hear the 
Minister. I will be priest. 


Mr. Chairman, you were in the House when the matter was 
Originally raised last spring. You will know that a matter which 
was sent to the Ontario Municipal Board by the Ministry of Housing 
was suddenly reconsidered mysteriously at the Ministry of 
Agriculture and Food by means of a method never before used by the 
Ministry of Agriculture and Food, namely, the sending, out sofea 
parliamentary assistant to look over agricultural lands to come up 
eventually with a decision about them contrary to that of the 
experts within the Ministry of Agriculture and Food. 


The procedure was so odd and so bizarre that this would 
happen, once the matter had already been referred to the OMB, that 
you -will. recall questions. were, asked in) the ous cue ae what 
caused the Minister of Agriculture and ‘Food tow send fic 
parliamentary assistant out to look at the land. At that «tine 
Hansard will show very clearly that the minister said he was 
responding to a request from the Minister of Housing (Mr. Bennett) 
You will recall that Mr. Bennett agreed that he had asked for such 
Glariftication. 


Unfortunately, for Mr. Bennett and mr. Henderson,-as you 
will recall, Mr. Chairman, we brought up the fact that when Mr. 
Bennett asked for this clarification, it was some eight months 
before Mr. Henderson became Minister of Agriculture and Food. 
Therefore, the story that such clarification was requested and led 
CO _ the ivisi te by tne parliamentary assistant fell apart. Mrs 
Bennett claimed that once he had sent it to the OMB, which was 
long before Mr. Henderson became Minister, he, Mr. Bennett, no 
longer requested SNVeeCLanmeunicat lore. Therefore, he made no 
telephone calls to request such a visit. 
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You will remember that we asked the Minister of Agriculture 
and Food to search his memory and to tell us who requested he take 
this extraordinary measure. In response to what did he decide, out 
mera Clear, blue sky, to dos this? You ‘will ~“remember* that “the 
minister, ate thatirtime, "sald;,y “liv it was not “Mr. * Bennett; *a1t was 
Sertainly a phone call*from Housing. He* thought’ it? was from Mr. 
Bennett, but it was a phone call from Housing. 


Wee saiay e Could  it® nave ’been Mr. Hodgson He esdid shemrdid 
not know, he was not sure, but it was a phone call from Housing. 
Wie said: "When you get a phone call from Housing, 1s there any 
record of these things? Do you make a note of them? Did you return 
the call? Did you talk to anybody? Did you discuss it with anybody 
in Housing? He said no, he had looked at his file. I quote from 
What he said at the time. He said, "My file begins with my letter 
to the minister. That is all. It is as simple as that." There was 
no other document apparently in the file. 


We continued: to ask who could have made the call. He 
continued to say he did not know. Mr. Hodgson then stood up and 
Said that he had made a call and that perhaps the minister had 
sent out Mr. McNeil in response to Mr. Hodgson's call. You will 
know that Mr. Henderson continued, at that time, “to? be-~asked 
questions and could not quite clearly remember exactly what had 
happened. 


20:20 a.m. 

Last week in estimates we asked the minister again, "Who 
really caused you to go and send out Mr. McNeil?" Mr. Henderson 
said, "Well, it was because of a certain memo." He produced a memo 


which allegedly never existed before, a memo which he denied any 
knowledge of at the time we questioned him for three weeks in the 
House, a memo allegedly written by one Mary Smiley, his executive 
assistant. 


According to Miss Smiley, who gave testimony, this memo, 
which is a very interesting memo, was purportedly written by her 
mene very day or shortly after receiving a phone call from Mr. 
Hodgson. She said there was no doubt in her mind that it was Mr. 
Hodgson who called her. There was no question in her mind that 
that was who it was, according to what she said. She then claims 
that she wrote the memo and gave it to Mr. Henderson. Mr. 
Henderson, when asked why he would not have told us about this 
memo after three weeks of questioning in the House, had no 
explanation. When we saicee why did you say your file started with 
the letter to the minister and nothing before then?" he said, 
"Well, this memo was not in my official file." Allegedly, there 1s 
some kind of difference between an official file and a nonofficial 
file, and this memo, which allegedly existed, was not present in 
eis-official file. 


There is grave reason to believe, Mr. Chairman, that that 
memo never existed at all until it was concocted and brought into 
existence in order to create a story to cover Ee otherwise 
inexplicable action on the part of the minister. Te “bs Parevery 
interesting memo, in which Miss Smiley takes it upon herself to 
recommend the sending out of Mr. McNeil. 


= 


Although he was briefed by Miss Smiley every single day 
during the three weeks of questioning in this House, the minister 
has not explained how it was that that she never took it upon 


herself to remind the minister and say: "Don't you remember it was 
Mr. Hodgson who called you? Don't you recall that? I wrote a memo 
about it." Never once during three weeks did she take it upon 


herself to tell the minister that.» The ministerm told 4the, House sne 
had reviewed his file and read it over carefully during the last 
two weeks--those were his words. But never once did such a memo 
come to his attention, never once did Miss Smiley remind him of 
who it was who suggested Mr. McNeil go out. 


The whole story, is a.fairy.tale. It cannot. inmanyRway.sbe 
believable. It has all the earmarks of a very serious attempt to 
mislead a committee of this House. The witness was not sworn when 
she gave her testimony and, therefore, may not be open to perjury 
charges; but the simple fact is, that ingmy Sixes Vearew ener (rave 
never seen so amateurish and juvenile an effort to try to prevent 
us from learning what really did happen. 


I believe that this committee ought to call people from the 
Ministry of Housing and people from the Ministry of Agriculture 
and Food and ought to examine the terrible conflicts between the 
testimony in the House last spring and the testimony given in 
estimates during this past week. I believe only then will we get 
to the bottom of what really sent Mr. Henderson on this peculiar 
mission to have his assistant try to re-examine lands in a matter 
that was already before the Ontario Municipal Board. We. do not 
know what sent him out on that mission and the story we get is 
difficult for any rational person to believe. 


It is extremely serious, Mr. Chairman. I have never seen 
what looks like so deliberate an effort to mislead the committee 
and the people as has happened in this one instance. We have to 
get to the bottom of it. After, Bill), Iedo mot belteve there mec 
anything else of importance equal to the Vaughan township matter. 


Mr. (RFs Johnston:.I have sgjust.ja »couple, of, .commentssion 


the motion. I know Mr. Eaton realizes that this is the hunting and 
fishing season. 


Mr .w.. Meo ohnson: Witchhunt. 


Mr. R. F. Johnston: This is definitely Liberal hunting 
and fishing season at the moment and they have not caught their 
quote on «this one yet...1 .do not think.we should try to impede the 
process of turning Vaughan township into a major Watergate. I 
think that this is an important move in the sordid Histor yao. 
Ronnie McNeil's, that land surveyor extraordinaire, adventures 
into Vaughan township. I think they do need further PULSUTE ae L 
havey no doubts aboutsthis cateall. 


It 1S so unclear now as to what else is on this committee's 
agenda, Mr. Chairman, that I agree with the Leader of the 
Opposition that it would be important to have this matter 
discussed safter they Bilis Jpheaningsia Bute dinalsonthi nig Tao laeee 
Veby Mimpomtant. thatpatalOs25 5 ormwhatever.we are altthte morning, 
to get on to Bill 7 as quickly as possible because. no matter what 
they find out about Ronnie McNeil and Lorne Henderson, =.) .aq) not 
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think it is going to be as important as what we are dealing with 
here in Bill 7. So I would like the vote to be taken as quickly as 
possible. 


Mr. Chairman: Any further discussion? 


Mr. bacon: | Mr. Chairman, i “haver"a’*ques tion “on -procedure 
here. Who are the voting members of the committee? IS Mr. Smith a 
member of this committee as a substitution? 


Mieeeecioienc) ese 1 meubstituted.) fore Miao ERakinsgagin= giact;? 
unfortunately. 


Ma eeGhavrman: 4 lt looks “to - mé=*assif «Mr. Renwick," > Mrs 
Johnston and Mr. Smith are members. The clerk can correct me TEU 
am wrong. MS. Copps, you are still in, I think. I am trying to 
sort out the Liberals. 


Motion negatived. 


Mr. Chairman: The minister asked if he could be excused 
for one minute; he will be right back. Perhaps while we are 
Haiting for him, I could say the time limit for Wednesdays is 
12:30 p.m., if that is agreed, so that on Wednesdays we would not 
go beyond 12:30, including today. 


Members of the committee, the minister would like to make a 
statement this morning and, with the concurrence of the committee, 
Bewould Jike.to invite him to do so. 


Hom. stMrvesElagie: »1t) is always nice: to” be here, Mr. 
Johnston. Mr. Chairman, thank you and the committee for giving me 
the opportunity at the outset of these renewed hearings to make a 
statement to you. First of all, I wish to thank the committee for 
giving me the opportunity to make this statement in which I intend 
to outline the substance of various amendments to Bil eiler thate ef 
propose to introduce. 


Before doing so, however, I would like to commend the 
committee for the way in which all members have performed the 
difficult yet essential task of receiving and assessing briefs 
from the public since you began your deliberations on June 2, 
581. As you know, I. have attended as many of your sessions as 
possible. When I have not been here, my parliamentary assistant, 
the member for Sarnia (Mr. Brandt), has been in attendance and has 
participated in the process. 


BO3:;30 a.m. 


I may say that I have been impressed by the fairness with 
which committee members treated all persons appearing before it 
and by the thoroughness of its questioning. AS a direct result of 
the way in which you have performed your task, I thinkethat eerily 
in its final form will be significantly improved. 


It is worth noting as well, Mr. Chairman, the considerable 
public interest occasioned by the bill, as evidenced by the number 
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and, «generally , high») qualtty of 40 the briefs and submissions 
presented. Public input in legislation respecting human rights is 
particularly Pimporeant . mi Wilco mers iS obvious that not all 
viewpoints can be accommodated and reconciled, I believe Chie. oe 
is @ssential that all “perspectives. be, }caretully ~welohed Mang 
considered in an effort to arrive at a consensus, whenever one can 
be found, thereby increasing the acceptability of the legislation 
in the community at large--not, Lee SUbMEG, an irrelevant 
consideration in fashioning remedial social legislation of this 
Sort. 


None the less, the search for consensus cannot be at the 
expense of principles which are essential in the fight against 
discrimination, and I hope members will agree, as they peruse the. 
changes that I am proposing, ‘that the major *themes of the bil@ 
remain unaltered. 


To take but one example, the changes to the provisions 
dealing with the investigative powers of human rights officers, 
which I outlined in my statement of September 10, do not in my 
view materially weaken the mechanisms for conciliation and 
enforcement. On the, other hand, they recognize = moreescleanis, 
perhaps the rights of those against whom, accusations as 
discrimination are made. As a result, I believe that in this and 
in other areas what I am proposing today will result in a more 
balanced and equitable bill. 


Finally, by way of introduction, “I would like to confirmeny 
commitment and that of the government to the enactment of Bill 7 
as soon as is practicably possible. I «say that sin) tne.) ume 
recognition that clause-by-clause debate may take some time, and I 
certainly have no desire to abridge or limit that debate. However, 
I believe that there is an expectation among the public that we 
will move ahead with the least possible delay. 


Mr..y Charrman, ie have. hada, tneweepi is, incorporating my 
amendments, reprinted for the use of the committee. Material 
changes between Bill 7 and the reprinted bill have been underlined 
by my staff. I am advised by legislative counsel, who is here 
today, that there are many precedents for proceeding insthis jwaye 
that is, with a reprinted bill. I hope that members will agree 
that it is more expeditious and less confusing “toa, follow. ) tha 
course. The alternative is to move amendments piecemeal as we move 
through the clauses sequentially. While I am prepared to do ‘tha 
I really do believe that using the reprinted bill, underlined and 
annotated in your copies, is preferable for all of us. 


I would now like to turn briefly to the enforcement powers 
granted under part IV of §the bill, which werelltnhe subject of my 
statement of September 10. It has been alleged in some quarters 
that the bill gives unprecedented powers to human rightsPorficere 
including the power to enter business premises without a warrant 
and the so-called power to search and seize, which, if -éxercisear 


could jeopardize the fundamental DVGhes (She those under 
investigation. 
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In my statement on September 10 I pointed out that the power 
to enter business premises without a warrant for the purpose of 
interviewing witnesses and examining the premises has existed 
essentially unaltered in Ontario human rights legislation for 30 
years and, moreover, that similar powers exist in a multitude of 
federal and provincial statutes. 


I also stated that I believe those who view the power to 
require the production of documents as tantamount to a search and 
seizure power are incorrect. Nevertheless, I indicated that it is 
imperative that there be no doubt as to_ the government's 
recognition of the rights of respondents as well as complainants. 
I am, therefore, proposing certain amendments to those sections of 
the bill dealing with investigations. 


Under section 32 of the reprinted bill, or section 30 of 
Bill 7, human rights officers investigating complaints will retain 
Baers rignty: tor enter business premises. However, if entry is 
refused, it is proposed that the commission be empowered to either 
Meek, auwarrant. from *a~ justice Of? the’ peace or to request the 
minister to appoint a board of inquiry, and I refer you to section 
32(5) of the reprinted bill. 


In order to make it clear that the investigating officer 
cannot compel the production of documents, I am proposing to 
change the language of the bill so the officer is authorized to 
request rather than to require the production of documents for 
inspection, and I refer you to section 32(3)(b) of the reprinted 
bill. The amendments also provide that a refusal to comply with an 
officer's request is not a contravention of the code--section 
Perl eoterhnerseprintedybill. 


However, the commission is empowered, in cases of -reftusal> to 
produce documents, to seek a warrant from a justice of the peace 
or, in the alternative, to request the appointment of a board of 
inguiry under section 32(6) of the reprinted bill. In the latter 
instance, the board of inquiry is given the power to require the 
production of documents and to adjourn the proceedings to permit 
them to be examined. 


Concern has- been expressed that the power of the 
investigating officer to exclude persons from being present at the 
questioning of witnesses may be construed so as to deny that 
person being questioned the right to have his or her counsel or 
other representative present during questioning. I am sympathetic 
to that concern, although I want to emphasize that it has never 
been the practice of the commission to do so and it was never the 
government's intention to deny the person being questioned the 
Fight to-.counsel. 


On the other hand, the proper investigation of a complaint 
might well be impeded SH Ltenele iitvestigeting; Ofrecer could not 
exclude from interviews persons adverse fieesigiierest to the 
complainant. I am, therefore, proposing an amendment EO the Dees 
specifically affirming the right of a person being questioned to 
have counsel Or a personal representative present during 
questioning and limiting the investigating officer's rignt'= co 
exclude from the interview only persons adverse in interest to the 
complainant. 
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As members know, Bill 7 gives human rights officers the 
power to call upon a police officer to assist in the investigation 
of a complaint. This provision has been perceived by some as 
adding “a criminal “taint “to ‘what”™ rs essentially waltconcmracory 
procedure. In view of the other changes to whichis {heve) referred, 
which enable the commission to handle obstruction in other ways, 
and because I am anxious to preserve the conciliatory character of 
the investigative procedure and tO avoid any perceptions or 
misperceptions of criminality, I propose to delete that provision. 


The final matter which I dealt with in my September 10 
statement is the concern that the free expression of opinion may 
be,.abridged or _denied by section 12° (of [the sbiliywewhiivene tiwee 
designed to prohibit dissemination of discriminatory material. The 
concerns expressed were twofold: first, that the scope of section 
b2: was unduly) broad andi thet in referring, eine mua hia et omeue dy 
matter or statement" it might, read together with the extended 
definition of dissemination, prohibit the free expression of views 
on controversial issues of public concern related towhuman?’ rights. 
This. apprehension was fortified, I gather, by the fact mthateecise 
7, unlike. the, current “code, did not State ™spectimcalivernat ste 
right to free expression of opinion was preserved. 


Accordingly, I am proposing an altered version of section 12 
which, as it is in the present code, is limited tor the publication 
of notices, signs, symbols or other representations that indicate 
an intention to contravene or to incite “others “to "contravene ithe 
code. In addition, it is now provided under the amended section 12 
that the prohibition contained in the section shall “not sintertere 
with the freedom of expression of opinion. 


Turning now to several other issues which have arisen during 
the presentation of public submissions to the committee, I would 
like to address the concern that has been expressed that Bill 7 
Night. po prohdbae well-established and justifiable employment 
practices which either prohibit nepotism or recognize it. 


The problem arises from the inclusion of marital status and 
family status aS prohibited grounds Ole MaLscriminacron in 
employment. The intention in including those added grounds was to 
provide protection from discrimination because of a generalized 
status and not because of a particular - relationships itomeanocuner 
individual. In other words, while it is desirable to protect »mros 
example, women with children from discrimination in employment 
solely on the basis of their family status, it was not intended to 
interfere with the rights of employers to either prefer or exclude 
persons having a particular family or marital relationship, with 
either the employer or other employees. Such rules, somewhat 
pejoratively referred to as nepotism and antinepotism rules, are 
not uncommon in municipalities and in certain industrial and 
commercial enterprises. 


It is, ‘therefore, proposed to amend. the bil @etommeccuee 
clear that provisions concerning the prohibition of discrimination 
on the basis of marital or family status are not intended to 
Operate so as to interfere with these practices. I believe that 
the new section has been drafted so as to prevent such practices 
belng,used to conceal 4 discriminatory intent. 


LOs40 a.m 
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The question On the scope of protection against 
discrimination because of age has been the subject of considerable 
Giscussion during the committee hearings. The principal reason for 
Bee cnangrunigmecnenupper ~ Limit), /of age! protection from "65, tor 70 sor 
beyond is the uncertain effect such a change might have on 
prevailing employment practices, both at the level of particular 


establishments and in terms of the impact on the provincial labour 
force generally. 


Those who oppose what has come to be known as a mandatory 
retirement age argue that it is unfair to require retirement at 
age 65 because such a practice ignores workers’ needs, 
capabilities and preferences. Those in favour of retirement at age 
65 argue that it permits older workers to retire, without a 
judgement having to be made about their abiddtyentovscontinuen ho 
perform work adequately. Mandatory retirement provisions also 
allow for efficient personnel planning and increased job 
opportunities and promotional prospects for younger workers. 


The arguments against raising, or even eliminating, the 
upper age limit in employment, however, do not provide a rationale 
for not protecting persons from discrimination after age 65 in 
other areas covered by the code, for example, accommodation and 
services. I am, therefore, proposing to eliminate the upper limit 
of age protection in all areas except employment. 


As to the upper age limit in employment, while there have 


been a number of studies which illuminate some aspects of the 


problen, I am not persuaded that there has yetirebecul ga 
comprehensive study of the specific implications for Ontario:sand 
Ontario workers and employers. I have, therefore, asked the 


Ontario Manpower Commission to undertake a detailed examination of 
this problem in the context of the demographic composition of 
Ontario's work force and employment practices in’ this: provincesrand 
to make recommendations as to what legislative protection, MEANY |; 
might be extended to persons over age 65 in employment. 


Under Bill 7 it is a contravention of the code to require 
citizenship as an employment qualification. I refer you to section 
4. Section 15 of the bill provides an exemption for situations 
where Canadian citizenship is imposed or authorized by law, or 
where Canadian citizenship or lawful admission to Canada for a 
permanent residence is a requirement adopted for fostering 
participation sn cultural, educational, trade union or athletic 
activities by Canadians or landed immigrants. 


However, it has been argued by some that employers should be 
permitted in recruiting practices for senior executive positions, 
to give preference to candidates who are Canadian citizens Or 
persons domiciled in Canada who have the intention of obtaining 
Canadian citizenship. I am proposing an amendment to the bill to 
permit such employment policies, and I direct the attention of 
committee members to the provisions of section 425(3) cin the 
reprinted bill. 


There has been some criticism and I think confusion about 
the provisions with respect to harassment on the ground of sex, 
section 2(2) and section 4(2) of the present Bill 7, and with 
regard to the persistent solicitation by persons 1n authority, 
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section. ‘6 off BHI (72 .That confusion, arises, Isbedaeve,> tiepare 
because of the separation of these sections. In addition, some 
have found the meaning of the terms “persons in authority" and 
"harassment" to be unelear. The term “persistent” in thes ‘sexual 
solicitation section has been criticized by some. as constituting, 
perhaps inadvertently, a licence or invitation to engage with 
impunity tin’ .a Single incident. of ~sexualeesolici tation seca 
already known to be unwelcome. 


To address these problems, amendments in the reprinted bill 
do as follows: one, they consolidate the provisions with respect 
to harassment on the grounds of sex ng) employment and 
accommodation and the provisions with respect to sexual 
solicitation: by Ja sperson “ini ‘authority! into fastsing egimection ec. 
secondly, they replace the general term "persons in authority" 
with the more’ specific term person in a positionetosconter, iran 
or deny “a “benefit or advancement”, ‘andi, reftersyoum togitne wen 
section 6(3)(a). ‘ 


Thirdly, oli propose to delete the; word” “peneratent sane tne 
section prohibiting sexual solicitation’vand,oufourthily,) )tommamene 
the’ definition “of “harassment: \so sthat Git. (G00 @is¥easecources cm 
vexatious comment or conduct that is known or ought reasonably to 
be known to be unwelcome, and I refer you to section 9(g). 


The issue of ‘sex discrimination “in” sports? activitciesiei sme 
particularly difficult one. As committee members know, there has 
been some jurisprudence on the issue. In one case, a board of 
inquiry held that discrimination on the ground of sex contrary to 
the current Human Rights Code had occurred where a young girl was 
denied the right to participate in a boys' softball tournament. 
This ruling was reversed in the Divisional Court and the Court of 
Appeal and leave to appeal was refused by the Supremes (COurt sot 
Canada. 


From letters I have received, and I am sure that many of you 
have, I know that there are strong feelings’ on both Sides of thus 
1ssue. Some argue that, regardless GF the merits, the 
establishment of single-sex sports activities ought: pnotwtos ihe 
governed by the provisions of the Human Rights Code. Others feel 
equally ‘strongly that it is, infact) a@ihuman rights; “ssue .2omn 
view of those opposing positions, and because of the difficult and 
somewhat complex considerations Surrounding the issue, and I speak 
of physiological as well as social and historical factors) si lave 
concluded that further study is required. 


Within the next few days, I hope to announce the names of 
the members of a task force which will be set up) to inquire “inte 
che Matter fandi@ report. to ene. Pending receipt of the task force's 
report, I am of the view that it should be made clear in the bill 
that the establishment of the single-sex Sports, activities sis nee 
a contravention of the code. The relevant section in the reprinted 
DEED lsetsectuion 19g). 


The issue of Papi Pitcy aro. employers for acts of 
discrimination committed by their employees, ~section }42 of epi) 7 
has received considerable attention during) your, |hearings:a= am 
particular, it has been alleged that the sectionp;wasluite iLosinem 


AE 


worded, may be interpreted so broadly as to make employers liable 
for all acts of discrimination perpetrated by their employees, 
Beether or snot. the offending employee.is acting in ‘thes course of 
mas or “her” employment. The intention of the provision, as I am 
sure most of you know, was to codify the well-established common 
mew GoOCtrine. of Vicarious ‘liability. To clarify “this “intent, *I\am 
proposing to amend the bill to make it clear that such liability 
is limited to those situations where the employee acted in the 
course of his or her employment, and I refer you to section 44(1) 
of the reprinted bill. 


Members will also note that a new subsection has been added 
Pot section 44. of the reprinted bill enabling a respondent’ to 
Bequest a board ‘of inquiry to indicate in its decision as to 
whether or not the act of discrimination complained of was done 
with or without the authority or acquiescence of the corporate or 
other respondent. This seems to me to be a fair Proposes. wit ra 
Borporation®-or\°%a trade unvon;se. for <example, 1S }toioibe famade 
vicariously responsible in law for the discriminatory acts of its 
employees while acting in the course of their employment, those 
institutions should, in our view, at least have the right to show 
that, despite their legal liability, they aid not acquiesce in the 
illegal conduct. The relevant section in the reprinted bill is 
mBectiony 44 (2). 


I am also proposing to exempt the harassment provisions from 
the vicarious liability provisions of the same section. Provisions 
for liability are already present in section (¥40.(4)2 taote cite 
reprinted bill and were in the previous section 38(4) of Bill 7. 
In order to avoid any question of double jeopardy, I wish to put 


the matter beyond doubt. I am, therefore, proposing amendments to 


waetion 42)-of> Brill... 7*- to.- remove reference to the harassment 
provisions. 


I am also proposing to clarify section 36(4)>? ofieBiddo / 
Members will recall that section empowers a board Jicf= ingqurrye 70 
direct a landlord or employer, who has been added as a party to a 
complaint of harassment by a tenant or an employee against a 
fellow tenant or fellow employee, to take whatever steps are 
reasonably available to rectify the situation, should the conduct 
complained of be found by a board of inquiry to have continued or 
eecurred. 


The amended section, section AO(4A)s Of athe reprinted bill, 
makes it clear that the original board will remain seized of the 
matter and that at the instigation of the commission may reconvene 
and make the appropriate specific order against the landlord Or 
employer, as the case may be, in the appropriate circumstances; 
that: is, where on that second occasion once again he or she knew 
or ought to have known of the repetition and had the authority by 
reasonably available means to prevent the continuation but failed 


to use that authority. 


It has been argued before the committee by some that 
hearings before boards of inquiry are weighted in favour of the 
complainant. It was pointed out that the person against whom the 
complaint is made must pay for his or her own counsel and must 
comply with the remedial worders. Of.the board of inquiry which, in 
some cases, might involve substantial monetary payments ie De wor 
she is found to have contravened the code. 


dz 
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On the other hand, in the event that. these complaint.sis 
dismissed, the respondent is not entitled to any compensation for 
costsplincurred. sicesthink <b wsifampontaniy thatiwean-punmante agit 
statute be seen to treat all parties to its proceedings fairly. To 
furthervethis, objectives (andy a Teemlgnt Madd). UG Bauer or cemmet ie 
commission's responsibilities under section, 31(L)i-b) of, Bilris Jivon 
33(1)¢b) sof sthe -reprintedssbili that. 1S path ee DOWere Eto ad omce 
complaints that are frivolous, vexatious or made in bad faith, I 
am proposing to empower boards of inquiry to award costs to 
respondent where the complaint is dismissed because it was 
Sry vee fravolous;, vexatious or made boa bad Panthe, Or? 
alternatively, where undue hardship was caused to the respondent 
in defending himself. The new section incorporating the power to 
award costs’ is section 40(6). I am also proposing to reduce the 
maximum amount which can be awarded as damages for mental anguish 
from?) $15,000 ‘to= $10,0005<"an amountr which @iggbel even i saemore sae 
keeping with prevailing awards. 


Mr. Chairman, «in’ addition tovrithe stesues iinave southinecr 
there are a number of others which are either of a housekeeping or 
technical nature, which members will find marked in the copies of 
the reprinted bill distributed this morning. Among the changes to 
which I would draw your attention are the following. 


The wording of the preamble is slightly altered to accord 
more precisely with the wording of the United Nations Universal 
beclarationsoLsHuiman sRicats. 

Sectionyjel 7). of .GBill » 45). or asection P18 Giaeno mate reprinted 
bill, relating to separate schools has been revised so that it 
contains the language of section 93 of the British North America 
Act and section 1(4) of the Education Act. This revision reflects 
the concerns expressed by the separate school boards that their 
historical rights and privileges under those two acts extended to 
more than creed. 


Concern was also expressed that since Bill 7 had primacy 
over all other legislation, its effect would have been to nullify 
the provisions of the Education Act respectang thes dutres |on 
teachers. This was not the intention of the government, and to 
make this clear, section 18(2) of the reprinted bill states «that 
the act does not affect those provisions respecting fithemdutresmos 
teachers as outlined in section 235.( bk) ‘ofithesmducationsace. 


Section! 93> or. sea ew, which deals with findings os 
discrimination when mixed motives are present, has been deleted 
from the reprinted bill. on further consideration, /I deem #2 
advisable, where there is evidence of mixed motives, to leave the 
adjudication of the effect of mixed motives toycontinue gto be 
dealt with, as it has been in the past, through existing or 
developing jurisprudence, by boards of inguiry and by the courts. 


The permissible content of application for employment forms 
has been a matter of considerable comment, and I have concluded 
that futher clarification is desirable. Members will, note that in 


as 


section 22 of the reprinted bill it is made clear that information 
as to a prohibited ground of discrimination cannot be sought on 
application fons ue Dil scomrsceetO . prevent the. screening of ” 30D 
applicants on any basis other than genuine job-related 
requirements and their own qualifications. This new section makes 
ft clear that questions concerning all prohibited grounds of 
discrimination in employment for which bona fide and reasonable 
exeptions are explicitly provided--for example, age, sex, marital 
status, handicap and record of offences--can be asked during an 
employment interview. 


Tt issproposed) to, reword.jsection, .26(c), “of Bill 7p dealing 
with the function of the commission, to make it clear that the 
commission has the power to recomend special programs for 
consideration, but not to impose them. This represents no change 
in principle, but is simply a clarification and, I may say, 
emphasizes that it in no sense is considered as an order. 


PineliveesectLonsS¢or, Bill. 7, which iss now section 40° of 
the reprinted bill, has been clarified particularly in relation to 
the powers of a board of inquiry dealing with allegations of 
discrimination on the ground of handicap. The clarification 
reinforces the principle which I have expressed THLOUGNOULY nie 
discussions of the bill and in the Legislature, namely, thatiit is 
only where a board of inquiry has Made, a. prior sf inuding or 
discrimination on the ground of handicap that it may proceed to 
inquire if physical access is obstructed or if there is a lack of 
amenities. In such cases, remedial orders may be made, but “subject 
to considerations of undue hardship. 


Mus. BChAI rman was. lie have o'said, “1 jam grateful for the 
opportunity to present these proposed changes to the committee 
this morning. I hope and I _ believe that when we conclude 


clause-by-clause consideration of the legislation, we will have 
one of the best human rights acts of any jurisdiction. 


Mr. Chairman: Thank you, Mr. Minister. In the minister's 
statement, he has pointed out several changes and also made a 
request that for the ease of the committee we may be able to work 
as a committee from this reprinted version of the bill. I wonder 
if there are any questions or comments on the minister's statement. 


Mr. Riddell: This is Oe) lieu fehe the minister's 
————————_———_—= . . = 
presenting amendments, 15 adhe 


Hon. Mr. Elgie: As I mentioned, I am guite prepared to 
do it either way. It was just our view that since many sections 
have been moved around--for instance, the application form section 
has been moved around so that they are all side by side--I think 
it makes for easier consideration of the matters if we consider 
the restructured bill. But, as I Say, THanwiim the hands of the 
committee on that. 


Mr. Riddell: It could well be that some of the committee 
members want to amend an amendment which we Witte, mOt have ina 
written form. I just do not know how we can go about amending an 
amendment under the normal procedures, as compared to trying to 
amend an amendment that we have not got, but which is implicit in 
the redrafted bill. 
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Hotes Mr. Blole: wilt os may comment on that, if you look at 
the reprinted bill) ] have proposed “to you, you witt note that i 
have had the staff annotate it on the right-hand side to indicate 
the, section it iS comparable to an Bill 7. fiwmemberesdceNaveram 
amendment they wish to propose, they simply have to convert Chee 
number to the number in: the reprinted bill. Again =o aueine your 
hands, and I mean that quite sincerely. 


Mr. Riddell: I am just saying that there will likely be 
amendments from other members of the committee. 


Hon. Mr. Elgie: Sure. I am just, saying that athe snunbers 
are there and you can make the changes in your amendments. 


Mr. Riddell: Okay. 


Mr Renwick: There are two Chino ss Mr. Chairman. 
Speaking to the minister's statement in its initial instance, I 
think, 1t is quite a mouthful. There 1S no doubt whatsoever tha 
each of us saw in the amendments which were outlined by the 
minister some matters with which we agreed, some with which we 
disagreed and some on which we have very real questions. I am 
always curious about so-called housekeeping amendments which many 
times have more time bombs in them than anything else.5 First® of 
all, we are going to have to have time to consider in depth what 
the minister has said. I am almost constrained to move a recess on 
that question at an appropriate time. 


The second matter is about the procedure. I recognize the~ 
point which the minister made, but here we have a public bill, to 
which we have devoted immense amount of attention and with which 
members of the public have been dealing and have presented their 
briefs in relation to. We have an immense amount of background 
material which relates each of the presentations to each section 
of the bill. To now add a further mathematical calculation for 
each of us to make, when we consider that this cross-referencing 
indicates that section 1 of the bill has cross references to at 
least. about 20 sections of the bill, “to™ now Sere nato ema rewe 
further translation of that into a different process would be 
confusing to the committee and certainly confusing to any members 
of the public who want to follow what we are doing. 


The other matter is that the proceedings of this committee 
on this bill are being recorded, as I understand Lee rands Leewou le 
be helpful in the future if each of the amendments was made at an 
appropriate time when we come to that section of the Didt, noe 
only for the reason that Mr. Riddell has GivenpAe but eSOsthat the 
record will clearly show the discussion which has taken place with 
respect to that change. If we were to adopt the minister's 


process, then that kind of discussion would not be clearly seen to 
take place. 


del ese cin. 


In the long run, while I recognize the proposal the minister 
has made, we would be best to adhere to our usual process of 
dealing with the bill which has been before the | committee. f 
would, therefore, ask that we not make the change of using the 


Ate 


Benrin-ed biti, sbut use) the original bill and ask the-—ministry to 


make its appropriate motion at the appropriate time and then we 
fan deal with it on that basis. 


MotenCorpps 2 oO, ech. Up the comments made” by “my “colleague 
Mr. Riddell and also Mr. Renwick, we have been dealing with the 
substance of Bill 7 as previously tabled for some four or five 
months. We have dealt with 150-odd briefs from communities. I find 
it highly unreasonable that I should be expected to proceed with 
an amended version which I received at approximately 8:30 or nine 
o'clock this morning. If we are truly concerned about getting to 
the meat of the bill in the areas that need amending and do not 
need amending, we will have to discuss them on an individual 
basis. There are certainly some amendments, aS proposed, which are 
laudable and there are others which are highly questionable. In 
order to be fair to the people who have appeared before the 
committee to make presentations and also to be fair to the public, 
which is already confused enough about this bill, we should stick 
to the original bill and go through it clause by clause. 


Mr. Chairman: Certainly there is no: question but that we 
will go through it clause by clause. 


Ms. Copps: The original version, not the amended version? 
Mr. Chairman: Yes. Is there any other discussion? 


Mr. R. F. Johnston: Are we dealing with the matter of 
procedure first? Is there consensus on that in the committee” that 
we will use the original bill and just use ths as 7a DaCcnhupe co 
have some idea of how things are going? The secondary matter about 

the content of the minister's statement is something else again. 

| 

| Mr. Chairman: All right. We seem to be on the procedure. 
Let us try to straighten that out. 


| Honee .Myauwibigie:.. Lf there are no other comments, Mr. 
Chairman, we are in the hands of the committee. We really had it 
reprinted in this form for the convenience of the committee, but 
"4£ there are views to the contrary that it is more reasonable to 
proceed on an amended clause-by-clause approach, we are Ts youL 


hands about that. 
Meeeh ake Connston: tt is *still_a useful reference point. 


\ Hon. Mr. Elgie: Yes. We will have to spend some time to 
[get those things ready. At least “in this” bill, youy will know what 
we will be saying. 


Mr. Riddell: It is such an important Bi ees test ha Th 
we should follow normal procedure in dealing with the amendments. 


| Hon. Mr. Elgie: I would not want the impression left 


Ore 1 Onns sand sa aneeabnormal © procedure \*because Mr. Stone, the 
legislative counsel, will tell you that this is a very common 
procedure. So let us not leave that impression. But, as I say, I 
am in the hands of the committee. 


16 


Mr... .Eatons, I was just going to comment) lonPewnacs® tne 
minister Said. Many times when we have had a bill where, after 
consideration by the committee, there appears) Coe he wasilou wor 
amendments, the ministry has reprinted it with the amendments in 
it ana we have’ dealt with  3t.. I “am “not “arguing “ehatawe- tnould 
proceed that way. If the committee members feel more comfortable 
in going clause by clause, then we can move the amendments as we 
come to each clause in the old bill and use this as a reference to 
follow it. But it “is not an” uUnusUal “move at all@by the mminiscen, 


Hon. Mr. Blgie: With Bill 70 we did. that “too. 
Mrs Chairman: You willvhave co ediet i culuy: 


Hon. Mr. “Elgie:> NO.” I will” "nave no tdrifreubty. = Acta 
said, my staff will have to go through it and get those amendments 
in order for presentation. 


Mr. Chairman: “Is 1t “agreed then “that” ~procedurallyaawe 
will work from the original Bill 7 when we stant "to. gomunroucienc 
clause by clause? 


Agreed to. 


Mr. RK. F. Johnston: On the minister ’s ()'statementeeancmin 
response to it, I would say there are a number of areas in which 
we welcome the changes, some which had been anticipated in terms 
of, “his previous statement and some which were COcCaL Ly 
unanticipated. I refer sSpecificaily in ‘thatescasc.-comuicescrances 
in terms of sexual harassment. 1 had no andicaticmethacestiere 
would be a change in terms of the removal of the persistency and 
that side of things. I welcome those changes. 


However, I think I am up to approximately 30 amendments 
myself, most of which do not seem to have been touched by the 
minister in his statement. I concur with what my colleague Mr. 
Renwick was saying. Given the vast extent of the changes, 
something which I think most of us were not expecting from the 
minister but were expecting we were going to have to move mostly 
ourselves, I think we really do need some time to digest what we 
have received this morning and to be able to make our response and 
start to go through this on a clause-by-clause basis. 


I would suggest that we recess. I am in the hands of the 
other members of the committee in terms of what they feel is 
useful. 


Hon. Mr. Blgie: Just) ti.) stomorrow-. 
Mr. Reg e. JOhnnsSton:s Just tll thomorrows 


Mr. Smith: We could proceed on the the Vaughan lands 
Macter NOW gut ivou ‘would dike. 


Mr. R. F. Johnston: You can make that motion if you 
would like. 


Mr. Chairman: There may be other discussion. Is tomorrow 


night a unreasonable time? Mr. Minister, you would also have to 
have these amendments. 


ey, 


Mr. Renwick: Tomorrow night we could always deal with 
the Vaughan township matter. 


Hone eM eno Les Lewy me "say; «Mr. **Chatrman, *°2foRe Shay 
fnterject, that counsel does advise me that we do have amendments 
prepared with respect to the preamble. I think there is general 
Bnderstanding the preamble should not give us any problem. We 
Pould start there and I could introduce the amendment as it is 
Bielined. That’ is not ay major thing. 


Mr enh eee aWOnnston ta Sure; ojand:a”"1. Have, ia; couple. of 
amendments to the preamble too. 


Honey Mr seklgae: Io vhave not had “the “privilege of seeing 
yours yet. 


MrwoChairman: I was going to, get to the preamble. Ifthe 


committee feels the preamble may take up some time, we GOuLG 
perhaps go into it. 


Mr. Renwick: When we start we have to know exactly where 


we are going. I am certain there are a large number of people who 


will be interested in what the minister has said in these specific 


amendments. They broadly aLrect a Large number of the 


representations which were made to us on particular issues. 


I am not counselling delay, but what I am saying is that our 


thought originally was that we would hear all of the presentations 


to the committee from the public. We would then, within very broad 


“limits, restrict the discussion on the bill to the members of the 


committee aS we went through each of the clauses. I am, therefore, 
going to ask that while we adopt that as the general principle we 
proceed with, if in any particular clause of the bill where there 


have been amendments there are people who have taken the trouble 


to come again before the committee to speak to the particular 
section because of the amendment, we should have sufficient 
flexibility to let that occur because of the implications of a 


“number of the amendments. I am not asking that it be a wide-open 


@iscussion of any kind. 


As for commencing our discussion this morning, if it were 
restricted solely to the preamble, I do not see any particular 
problem. My own personal preference would be to recess to: have’ “an 
Opportunity to relate what I am trying to relate from the 
minister's statement to what we have heard during the course of 
the hearings, but if we want to begin on the preamble of the bald, 
that would be fine, but not to proceed any further this morning. 


Ms. Copps: Since the precedent has been set in making a 
comment on the minister's statement, although I am not sure that 
the minister's statement will hold up in a court of law, I would 
also like to make some comments. First, I see some positive 
aspects to the changes in the legislation. But one of the’ most 
Gifficult and I think regressive areas that I see in the proposed 
changes, and what really outlines some of the fears I have had 
from the very beginning, is the position the minister states on 
page 24 with respect to the handicapped. This was supposedly one 
of the reasons that this bill was brought into being. It was going 
to change the employment situation for the handicapped people in 
this province. 
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The. minister states once again what ds \ivery chearly a 
suspicion I had from the beginning, namely, that there will be no 
situation where a handicapped person can have access to employment 
unless and-until “a board of inquiry has) made, a for rormerinaing "or 
discrimination." This. is »putting the) handicapped people on gioun 
province in a catch-22 situation. It really illustrates one of the 
basic weaknesses in the bill. If the bill was. introduced. on sag 
effort, among other things, ‘to ‘clears up the spreplemo @racinom tie 
unemployed handicapped in our province, it certainly does not 
respond to that. 


That would be an analysis from a very quick perusal of the 
bill. I would “support "Mr. Renwick 7s contention ichateawemisiowrd 
adjourn.in an effort to have a chance to go, over, each amendment on 
an individual basis. 


Mr. Stevenson: I would comment on a couple of things. I 
personally do not see any problem with going ahead with the 
preamble this morning. If it is the wish of the Committee; swe ca 
deal with that. I believe it was Mr. Renwick's suggestion that we 
allow individual or groups to appear again before the committee on 
particular aspects of amendments. Did I understand that right? 


Mr. Renwick: I,.will clarify.-in aypespeciiicew instance. sca. 
we come to a particular clause in the bill where the minister has 
moved a particular amendment of substance and it needs 
clarification; then if anyone comes before us and requests that he 
or she would like to participate in that discussion, I sense that 
we should consider that request very seriously and permit the 
person tO appear and. enter) into sthe “discussion wotu tele amenron 
asking again for further briefs on the matter, but I am asking for 
the assistance of members of the public who have special interests 
in very special sections of the bill and where these interests are 
now being affected by the minister's amendment. 


I emphasize again that it is simply as a procedural matter 
we not tie ourselves to a rigid procedure with respect to some 
matters of importance. For example, it would be extremely 
important when we come to the matters related to handicapped 
persons, and there are many other instances, where there are some 
amendments that do affect the matter, that we should have the 
benefit of the capable advice which we have received so far from 
the coalition of handicapped people, if they request to intervene 
in, that discussion. It is within jthat rather /lamieedmbute flexible 
framework that I would like us to proceed. 


Mr. Stevenson: Personally, my position would be that we 
have had the input from these groups and we have had the 
Opportunity to question them and to get a very clear understanding 
of what their position is. At the moment at least, I would be 
Opposed to that sort of move. If we, as individuals, wish to seek 
the advice of any of those groups, we can do so certainly as a 
group or individually. It seems to me that that would be adequate. 
tT am not sure that we need to have further input at the time of 
discussion on a clause-by-clause basis. Unless I get someone who 


could change my mind on it, I would be Opposed? .to, that. somt sor 
procedure. 


Be 


Mr. Chairman: Everybody has asked to speak. Since it 
appears that we might have a little time, let's allow everybody to 


speak so that when we Ae adewmotdiued we (Wllie KnOW Where -Wem iare 
going. 


Nowe RidCeliseertie tom Celtaimnly,; not uncommon, o.as- we’ +doy-a 
clause-by-clause review, to have more input into the bill from the 
public who are concerned. I have sat on a good many committees 
Beere wwe havewdealt, with» very important bills. If there is some 
particular section that is of some major concern to the general 
public, then they should be given a chance to be heard. We‘have to 
fimit debate. It is not a case that we are going to listen to a 
lengthy presentation once again. But if they have a point they 
want to make, we should listen to them. As I have said, it is not 
an uncommon procedure. It is done many times. 


I would concur with the comments that have been made that we 
should recess to give us a chance to digest the minister's 
statement. What is the customary procedure? Do all the parties who 
are wanting to make amendments submit those amendments to all 
members of the committee, whereby we shall have a chance to study 
them, to have some idea of what amendments they are going to make, 
so that we shall be better prepared in committee to deal with 
those amendments? If that is the case, it simply reinforces the 
suggestion that we recess and let the parties get their amendments 
put together and submit these amendments to the clerk who, in 
turn, will see that all of the members of the committee get these 
amendments. Is that the normal practice? 


Mr. Chairman: I do not know what the normal practice is. 
I think it would be easier. 


Interjections. 


Mr. Eaton: In courtesy, sometimes people have decided on 


an amendment part way through and just prepared it at that time. 


Mr. Chairman: Mr. Stone, do you want to comment on this? 


Mr. Stone: Mr. Chairman, maybe Mr. Richardson can 
correct me 1f [ am wrong, but I think the rule is that amendments 
to be moved in committee need to be given on two hours’ notice 
before the meeting. As I understand it, the notice is given by 
depositing it with the House leaders. It would certainly be of 
great assistance, with the numerous amendments, if there were more 
than that and they were distributed in writing well ahead so 


people could organize what was going to happen. 


Mr. Riddell: I am sure when we did the Occupational 


Health and Safety Act we had a copy of all the amendments from all 


three parties and we were able to sail right ahead with Ena tei bis 
If you just get an amendment all of a sudden and it takes some 
time to digest the intent of that amendment, then it slows down 
the process. I was just wondering if maybe it would be a good idea 
if we had a copy of all those amendments before we got into a 
clause-by-clause discussion Ofgene bil. 
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Mr.) oRs JB. Johnstons, Tf bt, is. cag matcer sch sanenaneita 
only, I have four amendments at present with the clerk that are 
aré. just Strictly, on the preamble. and, (chem tires clause, arr? se 
would not mind at all af they are distributed sat tenis spotmrg ae 
will be difficult for us to get them all in well in aa@vance @bucer 
would like to try to get mine in the day before we deal with them 
as we go clause by clause, so people will have a chance to look at 
them. I shall follow that practice as far as my amendments are 
concerned. 


Hon. «Mrs sblgue: “A nday ahead. 


Mr... R. F. Johnston: A day ahead we shall” tryv= toy qeurtienr 
in, so that at least people have a chance to look at them and they 
get a chance to be circulated. 


Mr. Baton: In regard to what is being» suggested (as= to. te 
the amendments, I think it is has been a common courtesy that when 
people know that they are going to move an amendment, copies are 
prepared and tabled with the members. But I “doubt 1£ there 1s ane 
rule that says they have to be in two hours ahead because 
sometimes, as a result of the questions and the discussion that 
take place, we form an amendment right in the committee, and that 
is written out and moved in the committee. I question this bit 
about it. But it would certainly be advantageous for all members 
to have as many of the proposed amendments they know they are 
going to make before us ahead of time, so that we can discuss 
themand be prepared for some comment on them if we wish. 


The other point on people appearing before the committee on 
a clause-by-clause discussion is that we have had people make 
comments on a particular clause, but I think we Shave “toe berea 
little careful that we do not accept a kind Of#ipresentation mon 
each clause. It is not just a matter of the minister having tabled 
his amendments, but somebody may be proposing amendments as we go 
along, and we could have a continual procession of people coming 
before the committee on a particular clause. I think that has to 
besiimitedva Wate lesbits 


Deere 2 OF (a sale 


Mr. Lane: Mr. Chairman, I still have some concern about 
hearing from the public at this time. We have spent a tremendous 
amount of time hearing briefs from all across the province in some 
detail. It seems to me that although certain people “find ie 
convenient to be here and take part in the discussion, other 
people ares shu wawayerrtronmecnat Opportunity because they are 


somewhat removed from this place where we are holding the 
sessions. 


It would be unfair for some people to come in and say, 
"Well, I have a great concern here and I want to say something 
about it." Somebody from North Bay or somewhere else has just as 
great a concern but is not here. If we advise people they can come 
and do that kind of thing, I think we shall be hearingeuntid ene 
snow goes next Spring. It just seems to me we should be very 


careful about what kind of participation we have from the public 
at this time. 
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uodit. Smith: I do not think the committee would benefit by 
having a wWide-scale additional public access now after all the 
briefs the committee has heard. But I do think my friend Mr. 
Renwick has made a reasonable point, and that is that the bill we 
have before us is a very different bill in many ways from the one 
the public had a chance to comment on earlier. It goes beyond the 
fact that we have heard comments and introduced a few amendments 
Bs a consequence. In fact, an almost totally new bill, so totally 
new that the minister has undertaken to reprint it as a new bill, 
mace been: brought in .front of us. 


In that sense, the committee may wish to have at least some 
input from groups that may be able to give us a viewpoint on the 
impact of these amendments that perhaps they had no “chance to 
anticipate in the past. If they had known such amendments were 
coming, they might have given a slightly different view. 


I think Mr. Renwick's suggestion is by way of compromise, as 
I understand it. He says we should not open it up to all sorts of 
public input, but the committee may wish from time to time to have 
certain groups come back and comment on Ene nel Mpact, a-Oh. cne 
amendments, the impact of the new Heide, | lh | sense," .tueree ss 
nothing, I suppose, to prevent the minister from having public 
input on one bill and then substituting a totally different bill 
on which the public cannot make any comments. I think he has not 
done that, but it is pretty close to a totally different bio df sand 
tT would think there could be some compromise. 


Mr. Eaton: If we wanted to move amendments as we move 
along during the discussion, it would do the same thing. 


Mr. Smith: Sure, that could happen. But, ii--tabkrness,, . L 
think Mr. Eaton would have to grant that this is quite a package 
of amendments and really changes in many ways the import of the 
bill. I think that we, as a committee, may want to hear some 
groups and we should not simply tie our hands and prevent aie oy ume. 
input... Mr.,. Renwick. s suggestion that some public.” “input | be 
permissible at the committee on occasion is a reasonable 
suggestion, Mr. Chairman. I simply want to support Zu 


Mr. Lane: On the same point, I think that the criticisms 
Mr. Renwick and Mr. Smith have made are of two different types. 
Mr. Renwick, as I understand it, is saying that if there is 
somebody here who wants to make some comment at the time, he can 
so do. Mr. Smith, as I read it, is saying that if we want to have 
more input from another group that was here, then we can invite 
them to come and talk to us about their concerns. Those are two 
different things. 


Mr. Smith: I cannot see the aifference, Mr. Chairman. 


Mig lane.: Tio certainly. asec. scne difference. ig gmp eat= 
instance, we are inviting them to come back and talk to us; in the 
other we are asking them to talk because they are already here. 
Some of those people, as Il pointed ut, are many miles away. They 
would not have an opportunity to be here. 


eee 


Mr. J. M. Johnson: Mr. Chairman, I would like to express 
my disappointment at the committee not proceeding. Surely we could 
proceed with the preamble. Every committee member here was aware 
that we would be discussing the preamble today and has had 
adequate opportunity to ‘prepare their case.’ That sisimthne ererece 
point. 


With regard to the second statement that Dr. Smith made 
pertaining to a new bitd, “I do) not think (fC PSV a! Hewes eee eae 
in at most of the hearings this summer. The understanding I had 
was that we had Bill. 7 before “uss” We “were “listening ™ te 
presentations from various groups about their concerns, and in 
light of the concerns, amendments were made. That, I thought, was 
the nature of the game. 


Ms. (\CODpS = Ay polnt or Older. Mi sClhearr mei. 
Mr.oJ. M. Johnson:s Will) you Kindly Leteme finish? 


Ms. Copps: Well; can we just ‘deal with one) “ons thevrsotie: 
because we have got two issues under discussion here? Can we deal 
with either the adjournment or the question of public input? 


Mr. Chairman: We could. I think everybody had wished to 
comment immediately after the minister's statement, and I said I 
would allow everybody. “I” am giving’ a “lot “ole flexibiiityemeano 
shortly I“shall zero in on the issues: 


Mr. J. M-. Johnson: Why would you not question your 
leader when he made his statement? 


Mr. Chairman: There seem to be three issues here, and 
the chair is going to have to deal with them shortly. 


Mr. J. ™M. Johnson: It as not a new bili pre scours 
just as easily handled by dealing with the old Bill 7. Then, as we 
move along, the amendments can be introduced. There will be 
amendments from both the Liberals and the NDP. We will have to 
deal with amendments as they occur. 


I agree with Mr. Eaton that we should not have to have 
advance notice if we are going to introduce amendments. I also 
express concern about having the public invited back or having the 
public participate in further dealings with clause by clause. Mr. 
Renwick, I do not know how you can Single out one group and allow 
18 to make a Presentation, ae would place tremendous 
responsibility on the chairman, having to determine that one group 
could make a presentation and another could not. If we allow every 
group to make a presentation on every Single amendment, we will 
not get this bill reported to the House this session. 


Mr. R. F. Johnston: As long as we hear from Stu "Pigs 
Newton; that 1s the important thing. 


. Mr. os M. Johnson: te depends inf there is really 
interest in reporting Bill 7 out of committee. We had six or eight 
weeks this summer devoted to public participation. Amendments were 
made because of that participation. If we did not intend to make 
any amendments, what was the point of the debate? 


Pee 


Mr. Baton: If it had gone back into the House as _ some 
had suggested, then the public would have had no chance for 
participation there. 


Mr. Riddell: you people fail to remember that the 
government is the people. 


MI. Fatons It was your two parties that wanted to take 
it back into the House, into the committee of the whole. 


Mr. oChaixrman: We¥Yare not going to» ‘have to worry, about 
Mnis adjournment, I° don't think, because it does not look like we 
mre going to get there. Everybody has’ ‘had one go-around. It 
strikes me that adjournment is the last thing we should consider 
until we get through the others. ; 


As I understand it, we have agreed that we are not going on 
the amended version. Second, I felt there was a consensus that 
Byerybody would try to have all his amendments in as soon as 
possible. Some indicated that they cannot have them all ready 
tomorrow, but they will try to get them in a day ahead. I would 
presume if they are ready two days ahead, that means they will get 
them in as soon as possible. I am also under the assumption that 
that does not preclude an amendment to an amendment or something 
arising out of normal debate. But I would presume the tone there 
is that nobody is holding something back to sneak Peon the tables 


Hon. Mo. ELgie: Promise? 


Mr. Chairman: Are we in agreement on the amendments? 
Mes. Then that is out of the road. 


The other issue that was brought up was the matter of i pubaic 
input, whether there ought to be more or on what basis other than 
we have already had. I should tell you Chater este nioe ls weit ol 
record in the chair in stating that we would not allow debate 
during the hearings and we woulda not allow hearings during the 
Bebate. “SO “I really do need direction. Unless’ I sam directed 
otherwise by this committee today, I think that I have stated we 
would not allow any more public debate as we went through clause 
by clause. I think I was on the record as saying that. Given that 
and given that several members have addressed ie, fi siitherée “any. 
further discussion on that issue? 


Mr oa@eRenwick: “81 “have just sa very Dripet. Secomment;. GMr. 
Chairman. in raising the matter, I was not asking that it be made 
a definitive decision of the committee as to what should happen. I 

was simply saying that a number of interested bodies that have 
made presentations, when they have reviewed the amendments which 
have been proposed by the government to the bil’? on? a*particitar 
section of the bill, which is related to one of those amendments 
to- which they have not had an opportunity to address their 
remarks, may appear here. They may say they would like to make a 
further comment on the clause-by-clause discussion. Then I think 
it would be extremely unwise for this committee to have bound 
itself in advance to some rigid rule by which we would not allow 
to be made that kind of additional comment that might be helpful 
to the committee. 
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It -is on that very low-keyed basis that I simply am quite 
prepared to accept the rule or the statement or the guideline that 
the chairman very early stated at the commencement of the hearings 
very much as the general basis of our process. But I certainly am 
not going to sit here in a committee and find that, for example, 
Mr. David Lepovsky has come up from Harvardssto@make =a speciiie 
technical point that only he may very well be able to make with 
respect to provisions related to handicap, but cannot make it. 


Ll s30ras ln 


If he requested an opportunity to make a comment about a 
matter in which he is more fully informed than either anybody in 
the ministry or anybody ain) the, committee), iicertainly, am nor going 


to sit back and ‘say, "Oh, I am “sorry, swe havemasnideboundw ture 
that says no, we cannot hear it." I am not asking for a definitive 
statement from the- committee as to ,;what §1t \would gdo n,,.such 
circumstances. I. just) wanted tos signalwevery {clearly @eir ata 


situation arises, that we as a matter of courtesy, if for no other 
reason, would be required to give credence in the particular 
circumstances. 


I also wanted to signal as clearly as I could to members of 
the public that if there are matters now of concern to them with 
respect to those amendments, then this committee is not shutting 
them off. I understand members of the public respect the burden of 
work which Is on top Of uS 1m connection WLEn this Dills 12 isenog 
going to be abused by anybody. Certainly I am not going to abuse 
it. But I did want by my comments to give those two signals. I 
want interested people to continue to be interested in the bill, 
and if they have specific comments, let us deal with, 2t  aty the 
time on the specific matter which is “beforesSus. Sb oeaccepe 
wholeheartedly, and have from the beginning, the. chairman’s 
statement that it was a wise general way in which to proceed. 


Ms. Copps:: Perhaps in» ~ ane, effortes tomaclearaeaip maatire 
Situation I would like to move a motion that the amended version 
of the bill be circulated among those people and groups that have 
appeared before the committee, and that they be allowed to return 
to the committee for a time-limited period--I would specify five 
minutes--whereby they could respond to amended elements in the 
bili. That sis)tinstherttonmromia motzon, 


Mr. Eaton: Mr. Chairman, I would like to speak on that 
motion and certainly oppose it. How can you do that? How can you 
circulate the amendments as proposed by the government to the 
committee and not circulate all amendments that may be proposed by 
other people during the debate and have people: come. .backs yang 
comment on them all? We can find ourselves in a situation such as 
happened once or twice before, where we had one particular person 
lobbying for somebody, who spent all his time at the committee and 
wanted to interject and get into the debate that was taking place 
1n regard to each clause as we went along. I just do not think 
that as acceptable. 


I think that these amendments have evolved because of what 
people have been saying before the committee. It is the same thing 
for the opposition members who are going to propose amendments. 
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They have done it because of input they have received from various 
groups. We have had a continuing opportunity for that. People who 
hear the amendments who may be here can have an opportunity to say 
to some of the members how they feel about an amendment, but if we 
were to have circulation of these amendments to every group that 
mase been ~betore ithis*committee,vand invite them: ‘back, for-, five 
peestes even, tney, could come back for. .fivé'—minutes’ on. every 
clause. 


Mose COposes Excuse 4c, 4 °lvsspecified™ inizithe. , motions, thar 
they could respond only to the amended versions in the revised 
pill. 


Mra “RatonsiStTheres are’ 30/vamendments.@°If«teach| of*.the» 100 
people that appeared before the committee do so on each of the 30 
amenaments for five minutes, where are we at? It is not the kind 
of procedure I think we should be following. I can understand what 
Mr. Renwick is saying and I would find that maybe acceptable. I 
think we even have to be a little careful with that, but certainly 
I would oppose a motion that the amendments be circulated) to every 
group and that they be invited back to make presentations. If we 
get the amendments made up as they would be made proposing an 
amendment to each section and if the opposition ones are 
available, then that package can be available to anybody here or 
it could be sent out. If they want to get comments back to members 
‘et cetera, they could, but not themselves appear before the 
committee. 


I just draw to your attention that some people wanted to 
take this bill into the House to go clause by clause. At that 
point, the public will have no Chance stor eparticrpat On wgio. A tue 
discussion at all. This will at least allow us, if we wish, to 
hear the experts Mr. Renwick referred to. But I would oppose 
encouraging everybody to come back and make presentations. 


Mr. Riddell: I would be interested in knowing who it was 
that was insisting that the bill go into the House clause by 
clause to bypass the committee, This comes to me as eWeneplict obama! 
surprise. 


Mr. he M. Johnson: Vou House leader, Mr. Nixon, 
mentioned that. 


Ms. Copps: It was not this bill; it was the previous 
bill. IT have only been in this Legislature for six months and Bill 
7 is the bill under discussion, not any previous bill. 


Mr. Eaton: It could not have been any previous bill. It 
was in the past week that the House leaders had discussion 1Nn 
regard to taking it into the House. 


Mr. Riddell: Let me say, Mr. Chairman, this committee 
extended the opportunity of people and organizations to come 
before it to make some input into this bill. The people responded. 
They came and helped tremendously. Obviously, their help was of 
great assistance because the minister has seen fit to make several 
amendments to the bill. I am just wondering if you are sending 
your amended bill to the individuals and the organizations that 
presented briefs, not indicating in the letter that they can come 


26 


backs itommake® furthers input! inte “the committee. bur aaustouwaa. 
courtesy so that they may see what has taken place. If they want 
to -come back to the committee to sit in and. .listen., tothe 

clause-by-clause discussion, sO be vig eye That is at their 
discretion. -Do you send a copy of ‘the amended 2billetofabretnasce 
people, to something like 150 individuals or organizations that 
made the presentations? 


Hon). Mrs. -Blgie: I ‘have. never heard | Of Ss thar me proccauce 
being followed. Certainly your leader;\\Dr. Stuart Smith; wildy tel 
you that. in Bill 70, the, occupational, health .andjpsatety jo111, iwe 
did not send out the reprinted bill to all those who had appeared 
before the standing committee, not for any reason other than the 
fact that the amendments will be well publicized and will be well 
known by people who are interested in any event. I do not think it 
has. been a matter of custom or upracticé;, sbut=thavyis fniote  (Onmany 
particular reason. 


Mriw . Riddell:!> As’: a. matter’ »of! Aanterestevenoweadom sou 
publicize the amendments? With respect to the amendments you are 
making to the bill, how will the public be informed? 


Hon. Mr. Elgie: I think we have several reporters here 
today who will be reporting the events that are taking place, Mr. 
Riddell, in many newspapers throughout the province. I do not 
think that «there is any -doubt that -there ,wil be fqooqm publie 
information about the matter. 


Mr. R. F. Johnston: Excellent. They will be well 
informed. 


Hon. Mr. Elgie: Yes. There is’ (goingyito beieauwarietyeeon 
viewpoints expressed by different papers, I am sure. 


Mr. Riddell: The media do a good job, but) they swalieezeug 
in on some amendments-- 


Hon. Mr. Elgie: you can always give them the 
consideration they deserve. 


Mr. Riddell:'--they will not »,place*Wa Bgreaey edeal) wos 
importance on other amendments, whereas somebody else might. 


Mr. J. Johnson: I understand the Liberals are going to 
propose an amendment that will likely take up a week's discussion. 


Mr. Eaton: I have just a quick comment on procedure. 
When we are in committee and amendments are made, if they are made 
and passed immediately, the public is not going to be aware of 
them right then. But when we report the bill back, the new bill is 
printed and goes back into the Legislature. People can then have a 
chance to get to the minister or to any members. It then goes 
before the committee of the whole House. at that time; that «Ls stne 
bill as amended. These amendments have not even been passedy-ac 
this point; they are just proposals. So the bill, as amended and 


recorded by the committee, is available for anybody at that point 
cOLauscuss, 


Zi 


Mr eee oe JOnnston.s, LL am a little reluctant, to. support 
the motion before us and I would like us to call the question, or 
we can put aside that last matter about when we would adjourn and 
Mer wort, avout ic as a serious question for the morning: 


Wieue Eo eeyourm “Opiriron,|\°-Mrn. Chairman," -in’ “térms or” the 
suggestion Mr. Renwick made, that as a guideline we accept what 
you have said from the outset avOuk Our wapproachy Ons this,. our that 
mer aresnove absolutely hidebound, that if the committee, as it 
reaches certain points as we go along, feels it would be useful to 
have somebody come before us, then we would be open to do that at 
that time, but on an ad hoc kind of basis? 


Mr =’ Chairman: I “have some” difficulty with) it,;* being the 
chairman who is going to be asked to rule on what the difficulty 
is. If the committee decides to hear from anybody else again, 
whether it be one expert or whatever, realistically I think a 
person would like to have the expert who will reinforce what he 
Perc toe sell to the committee. “I~ do “not think’ ‘I. am “saying 
anything out of line here. But if we hear from that one, how am I 
going to rule against hearing from the other Vole chat ema ya suave 
other opinions? 
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I do not want to be in that position and I will rule against 
every one, unless I am completely overturned, because you are 
going to ask me to make a judgement as to whom we should hear from 
again or whom we should hear from on a particular issue. I really 
think that we have had a wideranging viewpoint. Everybody can give 
his own individual viewpoint; everybody can quote all the experts 
he wants on that basis. 


Any member of the public can still write to the committee. 
If they write to the clerk or to me, I will make sure that every 
member of the committee gets it, that it goes on the record so 
that every committee member can be aware that a certain group does 
not like the way things seem to be proceeding or what not. I think 
that will get the message across. I cannot see any other reason 
for somebody to want somebody to speak, other than to reinforce 
his or her particular argument, which would put me in the position 
of having to rule for or against everybody else who wants to bring 
in an expert on his particular argument. 


That was my understanding of the purpose of the hearings. I 
really have great difficulty if, after all that input and access 
to the experts before the committee and to the clerk in writing, 
we cannot proceed with clause by clause. I do not have a lot of 

xperience here, as you Know, bute pb have. some: exper rence in 

chairing meetings and in public input with meetings. I can see the 
chair being challenged time and time again legitimately. I can see 
this bill not being reported back for maybe a year. 


Ms. Copps: On a point of order, Mr. Chairman, can we noe 
deal with the motion that is on the floor? 


Mr. McNeil: That is what I was going to say. Can we not 
Ball the question? 


28 


Ms. Copps: That is a different question. I have proposed 
that we send a notification to each of the respondents and allow 
any of them to intervene. You will not be asked to make any 
collective decision. 


Motion negatived. 
Mr. Riddell: The NDP against the people. 


Mr. Chairman: Is. there anything, else? 174 do. nots) know 
whether that clarifies the position. Are we now ready to proceed 
procedurally? I believe I have the direction I need. 


The last question that seems to have been addressed was 
whether’ we= (a) sadjourn .now, (b) start right) anton enow, or (cs) 
proceed. at »pleast with» the preamble. [Ss (there any @ object tonic. 
proceeding now with the preamble? Let us start with the preamble. 


Hon. Mr. ~.Elgie:. Mr.. Chalrman,) (COUuUldgs iia) GiVcumc. Copy maa 
this amendment to each of the opposition parties? We just have 
three copies. 


Mr. Ghaarmenss | Mr. #alonns eer, do ‘you (havetita se propesed 
amendment to the preamble? Does everybody have that? I would 
suggest that if there are any amendments to the preamble, they all 
be circulated. 


Mr. R.»~ F. Johnston: Mine are in the hands of the clerk. 


Mr. Riddell:, Before we get to the préamble, “I "thing 
there, must be ia@ typographical error in thevexplanacoryeloce. as imecm 
sure it) was not ‘the intention “of thewdrattsmane tO )wWoLla@ yt ain 
section 2(d) "age over 18." 


Hon. Mr... Elgie: That is a typographicalmperror.. 6 teesicule 
be, worded age tle sor iover" as it .1s in’ thevderinitionceseccionm, 


Mr. Chairman: \Mr..J...M.s Johnson moves.) that ythepesecona 
paragraph of the preamble of the bill be amended (a) by striking 
out the words in the first and second lines "that every person is 
equal in dignity and worth" and by substituting therefor the words 
"the dignity and worth of every person"; and (b) by striking out 
the word “his” in the third last” Linemand) (substi tutingetnercror 
the «word: tthe! 


Hon. Mr. Elgie: Mr. Chairman, since the preamble is in 
place to reflect the United Nations Universal Declaration of Human 
Rights, the founding declaration, and to payig tui buce= tomencse 
people who drafted that original declaration, it was our feeling 
that; snasmuch sasmpossuble sethe wording should conform closely to 
that declaration. We, therefore, propose this amendment. 


Motion agreed to. 


Mr. R. F. Johnston: Is there a consensus on that? 


Mr. Chairman: Yves. 
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. Mr. R. F. Johnston: I have an amendment to the preamble 
Met heat trst. paragraph. Unfortunately, what -I- handed out 1s “a 
Mesprint. There are two covenants I.want included. 


Mr weechaituanc. Mies R. -b... ws.onnston, moves. that. paragraph 
one of the preamble be amended by adding "and the International 
Bevenant..On-,Civily and..Political Rights.and the International 
Bevgenant’ On Economic, ‘Social and Cultural Rights to which Canada 
is a Signatory." 


Mr. R. F. Johnston: i? had” "only amMentironeda.the.eone 
covenant. There are two covenants which the country has agreed to. 
May I speak to the amendment? 


Meeerchairmane = 1-oam just =trying to* make sure “LY have it. 
Mais is tO paragraph’ one? 


Nor eee sev Onnston: “This. 1s palagrapm “one; atterw the 
words "as proclaimed by the United Nations." There should be added 
"and the International Covenant on Civil and Political Rights" and 
insert after that "and the International Covenant on Economic, 
Social and Cultural Rights to which Canada is a signatory." 


Mr. Chairman: Okay. You may speak to your amendment, Mr. 
Johnston. 


Mr. R. Fs Jvonnstom: .8The reason I included those 
amendments—--we spoke On them in the opening debate and also during 
committee hearings--is that what we are talking about ii. Clie 
present bill is the universal declaration of human rights in the 
1940s. That has been updated in recent years with two major 
covenants which Canada has signed and which I have named in 
paragraph one. It strikes me that in the preamble to this bill 
being re-established now in 1981, we should be including the most 
recent agreements to which Canada is a signatory. 


Trekigucnteresting tO. note’ that "we are as much> bound = in 
international law by those covenants as we are py the initial 
declaration of human rights. Not only is the nation bound by those 
covenants, but also states within a nation. Therefore, a province 
like Ontario is also seen to be bound by the Signature that has 
been placed on those covenants by the government of Caneda .-*i2 
strikes me as useful to add to the preamble that it recognizes the 
fact that there has been some change at the United Nations since 
1946 or 1948 or whenever the initial declaration was passed. 


Hon. Mr. Elgie: Mr. Chairman, as I Said’ in my remarks, 
in introducing the preamble, which I am sure the member knows is 
Rote present wicathe human, rights codes, the Quebec code and so 
forth--we have simply been trying to pay tribute to those pioneers 
who drafted the universal declaration of human rights. As the 
member knows, there have been some, and there will continue to be 
other, international covenants. I think the implication of what he 
Pse_proposing is that every time there is a covenant we reopen the 


rll and add -1it. 


mis 5(0 a s 
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In. addition to that, Il sakso Nave concerns (ties somevormric 
matters referred to in some of those covenants go beyond matters 
referred to in the code. I do not think anyone should be misled to 
think that any preamble refers to anything other than the matters 
that are dealt with in this “code. “The obligation Ofeciestcderau 
and provincial governments to respond to the covenants is up to 
the individual ministries and the individual areas of government 
to. respond jas they deem fre. 1) would, jhave™ toy say ether ne 
government opposes this motion. 


Ms. .-Copps: I _. would) haves tos speak (in suppolL tot seecie 


amendment because, notwithstanding the fact the human rights 
proposals may not deal directly with some of the items and issues 
raised in the covenant on international economic, social and 


political rights, and the convenant gonecivil andmipo] Pet caiiiciiaes 
it is a principle that. this document (be) in. accord=ayatiee nose 
covenants. Since we already know that Ontario, through the federal 
government, has been a signatory to those covenants, I see no 
reason why we cannot include them as part of the preamble as a 
statement of economic, political and social Justice within. the 
context of the Human Rights Code. 


Motion negatived. 


Mr. Rk. F.. Johnston: > in “addition | Co my 6 fas cee hones 
the preamble, Mr. Chairman, I have an amendment to paragraph two 
of the preamble. 


Mr. Chairman: Mr. R. F. Johnston moves that paragraph 
two of the preamble be amended by deleting the words "that is 
contrary to-law," so ‘that it would just read = ancmopportumrse ned 
WLENOUt discrimination. - 


Mr. RR. F. Johnston: The reason we are proposing “thie 
amendment is that the statement in the preamble, one would hope, 
would be one which recognizes the principle that discrimination in 
any form is something which is unacceptable. Whether or not that 
is covered by precise laws at any given point in time is not the 
concern that we have in terms of a preamble. We want to state the 
principle that discrimination is something which is unacceptable 
to us in our society. 


What we are trying to do, “and [I am not. trying. co nde ene 
fact,.. by. asking, for this) tow bewdeleced tse to open up the 
definition of what is discrimination here in that preamble--we 
will do the same as we move into the definitions as to who may be 
discriminated against--so that there is an understanding that we 
are saying in an open-ended way that we, as a society, are opposed 
to discrimination that adversely affects our citizens. To leave it 


as it is now would be putting an unnecessary “restraint son micile 
GdeZinitvon.,. 


If the minister wishes to maintain the closed nature of 
section 1 of part I in terms of those who can be discriminated 
against, that would still be his option. But the notion that in 
our society, in terms of a preamble, it is unacceptable to us to 
have adverse discrimination would be something I would like to see 
and our party would like to see made Vety clear, ands nota stasoue 
down discrimination “that is COME LAL vet Oo lLaw ia 
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Mi ee eee Oornison: LOn Yfa-spoint? of f@elariféiontion; sMdoes 
Bais not contravene section 17 of the bill, which pertains to the 
Catholic schools and which states that the British North America 
met and Education Act would prevail? It is on page five of the 
original Bill 7. 


More hoes Onnston:=. T/understand “what. ou: ‘are? @saying; 
mere Todosenot think Tt “needs ‘to. If you are ‘putting it “into state 
which kind of specific laws you were concerned about, fine. But 
Poet eyou cares talking about in the preamble, hopefully; is the 
general principle. That is why we are accepting the general 
principle of the human rights declaration. We do not want to 
upgrade it with all the things that have happened in recent times. 
Pi we are saying in this is that the notion of discrimination 1s 
unacceptable and that we can get into the actual definitions of 
eeewithatieise as! wee go into” the bill. But) Ido “notethink it 
necessarily affects something which is covered. 


rene a Mesa ohnnson:t im would wthinkswithate there:scould) ; be 
some misinterpretation. 


Mr. Re. Fe Johnston:I can move an amendment to any of 
those sections. | 


Mr) meaneeii.e ejonnson-2= You “heard **thes presentations. awMy 
colleagues on the committee have a copy of the papers which the 
chairman so kindly referred to as the Renwick papers. This one is 
on definitional problems in Bill 7. This was one of the matters 
which I raised, and I am only reciting what is in the paper 
prepared by the legislative library research for me on this very 
question. That is the first point. 


Hon. Mr. Elgie: May I comment on this? Members will 
Pecall that in the existing code the grounds Of prohibited 
discrimination were outlined in detail in the preamble--age, sex, 
race, religion and so forth. The phrase "contrary to law" is 
simply to replace that listing of things. We have to be clear that 
this code deals with certain grounds in certain areas that are 
specified and are specific. In the government's view, it would be 
misleading to misconstrue the preamble in any way that was, from 
an interpretation sense, intended to go beyond the specific 
grounds of interaction in the work place, in accommodation, i1n 
Bontracts, et. cetera. 


It is our view that would be and could be perceived as being 
misleading, but there should not be any doubt in the government's 
Bublic policy®*that it shares your concerns about discrimination in 
general. But in this particular document we are talking about, 1t 
is confined to certain areas and to certain grounds, and nothing 
in the preamble should be contrary to that purpose and to that 
function. 


Mii ween. Sr. e+ VOnns.ton 4 'yYou doll not etfcely othatierthe next 
pS Fo GOI ane 2 Sila a ats 
paragraph handles that? 


Hon. Mr. Elgie: No, I do NOt. 
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Ms. Copps: I want to commend my colleague from the NDP 
for introducing this amendment because I think he addresses an 
issue which was brought up numerous times during the hearings, and 
that > is. the question) of “inclusionary. as opposed Sto Mexclusmorar.y 
wording. The minister has made it clear that he feels ie is public 
policy "to “discriminate “against some GLOuUpS in thie province mie 
has just said in his statement that the only groups that are to be 
protected under the law are the groups that are listed. 


There has been some legal precedent which would mitigate 
against exclusionary-inclusionary wording as per the British 
Columbia. ruling in the Supreme. Court with “respects tom the ssuie 
taken against the Vancouver Sun when it did not want to publish a 
particular newspaper ad. So there is probably enough legislative 
legal precedent to basically speak on behalf of an exclusionary 
form or mode of amendment. 


This attempts to address “the “fact "that *all = people ine tive 
province’ should’ not Shave’ to * put up Wrtidischiminatl on cone td 
principle, it tries to outline the inclusionary technique which 
was suggested by several of the people who appeared before the 
committee. In that sense, it is general enough to cover the broad 
spectrum and to state that it is public policy that thisepircvince 
does not- want anyone to be discriminated ~aqgainst., "Yet il esti. 
allows -for° the use of texclusionanry jtechniquemturcner ein perce 
whereby the government can: -state public) policy, wrth yrespect tc 
specific prohibited, grounds 1of, discrimination.gal gGenink «we msnoulcd 
support the amendment. 


Mr; Renwick: )Mrs) Chateman, [ua wouLdstniotmwanteetOm ce cami 
this technical question of whether or not the expressed intention 
of the preamble will affect the substance ©of Vprovisicnsmofecne 
bill. It is my understanding that when it comes to a question of 
statutory interpretation, which is what we are dealing with, that 
the preamble cannot influence the precise wording of the bill. I 
would appreciate it if counsel to the committee, Mr. Stone, would 
comment about the legal effect, as a matter of statutory 
interpretation, of a preamble generally in its relation to the 
rest of the bill. I may be quite wrong in my understanding of it, 
but a precise statement either now or at some point from the 
legislative counsel would be most helpful to us. 


Mr. Seonen i Ming Chairman, preambles are shunned by 
legislative counsel across the country because of that very 
question. They are an invitation to be read literally and argued 
that they apply in their’@terms. ©Thenwsthne ssames awe e repeated 
later in another form, and people, in effect, have a double 
choice. That is not to say that argument ought to succeed. 


The status of a preamble is, if applied properly, thaveraars 
part of a bill, and it is resorted to in order to settle a 
question that arises in interpretation as to two arguments as to 
the extent of the meaning of a phrase. The preamble can throw 
light on that and decide it one way that it is to be read, wider 
Or narrower. Or, where there are two meanings, where one seems to 
be supported by the preamble and the other is NOt eee ml Cami oe 
decide in favour of going with the preamble. 


2 “noon 
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Mr. Renwick:I am not quite certain what that means but 
Bethink in the specific instance, as I understand what ire, “Stone 
Mee caid, that itt the “language in part lof’ the varrous expressed 
statements of the freedoms from discrimination remains as it is 
Mee change, im) the "preamble™“of»-the ‘bill will not’ widen or 
Btherwise influence the bill. In other words, where the first 
section says "a right to equal treatment... without discrimination 
because of race, ancestry"-- et cetera, then in no way can a 
court--because we have deleted the words "contrary to law" in the 
preamble--add an addi ona leground Or discrimination win’ the wayeaa 
Birch the. bili is drafted. 


That is the interpretation I am going to place on the matter 
because I wanted to underline and emphasize what my colleague Mr. 
Johnston had said about what our purpose is, on which we will move 
an amendment in section 1, namely, to broaden the scope of the 
bill. But that does not alter the question that in the preamble I 
see no reason for the minister to have introduced a refinement of 
this limiting nature which is not presently in the preamble to the 
present Human Rights Code. I get quite upset-- 


Homieir.. Blgie:rit 1sethere. 
Mr. Renwick: Maybe I will have to retract that statement. 


Mr. R. F. Johnston: it is general public policy 


Mr. Renwick: I would like to read it very clearly, and perh 
aps the minister is right and perhaps I am right. I Stet ence coe cit 
ook leameright °on it. 


The second recital in the preamble to the present Ontario Huma 
n Rights Code states: "And whereas Tes .DUublic policy. i Ontario th 
at every person is free and equal in dignity and rights without rega 
rd to race, creed, colour, sex, marital status, nationality, ancestr 
y or place of origin," as compared with, "And whereas it is pelbrerp 
Siicy. jin Ontario,;to recognize that every person dsvequal-insdiguicy 
and worth and to provide for equal rights and opportunities without 
discrimination that is contrary to law" means that we will, in enact 
ing this preamble, introduce a restrictive element which is not pres 
ently in the preamble of the code as it now exists, because the rest 
raining, limiting words "without discrimination that is contrary to 
law" do not appear in the present code. 


I do not intend to spin out jurisprudential arguments on this 
Peeacion with the minister, but it’ is quite clear that what: we ares 
Eyvangius that the inclusion of this clause, that is, the clause "wit 
hout discrimination that is contrary to law," implies that forms of 
discrimination which the code does not prohibit are legal, and any d 
iscriminatory legislation that the Legislature enacts in the future 
will also be legal as long as it is not contrary to law. 


That is the first point I want to make. There is*no merit int 

hese particular points. All of my colleagues on the committee have a 

copy of the papers which the chairman so kindly referred to them as 
the Renwick papers. This one is on definitional problems. 
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The second point I want) to make 1s)\thatgatgis extremely 
interesting--and I recognize that there is not yet a Canadian 
charter of rights--and I want to make it very clear that the 
Canadian. charter of -rights “in..its) oniginal eproposcdy i rormeivac 
altered in the committee of the whole House in the House of 
Commons in order to cover precisely this point. 


The,.-Omi gana! charter statement was that the Canadian 
charter of rights and freedoms guarantees the rights and freedoms 
set -out in, it, subject, only) to. suchssreasonabhe Vhimnrtcesacerane 
generally. accepted in ‘a../ffee) and ~democraticeasoctety. Withee 
parliamentary system of government. It has been amended, and if it 
goes forward in its present form yand™ becomecis part tamot mEthe 
constitutional change). in,sthe jpresenGuwordings word) noma ntemiwielel 
read, "The Canadian charter of rights and freedoms guarantees the 
rights and freedoms set out win it, subsectwonl yasto ssucheccssonanile 
limits> prescribed ‘by: law) ‘as= can: ‘be «demonstrably. justi £1 cadmeineee 
free and democratic society." 


I am simply saying that the same substantial question was 
raised. in the public-forum of the ‘committees of: thesshousesion 
Commons, which discussed it at some length, and they made the 
appropriate change, not to pretend in the very generalized 
honorific terms of a preamble we are saying something that we are 
not saying. In other words, what we will be doing is indirectly 
condoning every single example of discrimination in our society 
which is not expressly stated in this bill. 


I do not think there is anybody in this room in this 
committee with the arrogance to suggest that these are the only 
basis on which discrimination exists in our society in an adverse 
way. 


The third point I want to make is that in the case where the 
decision of the Supreme Court of Canada was given while this 
committee was in session, the case of Bhadauria and the board of 
governors of Seneca College of Applied Arts and Technology, iithae 
decision highlights this precise point. Let me just put the facts 
On the record. Miss Bhadauria, of east Indian Origin, \ihadia Pnbmein 
mathematics, an Ontario teaching certificate, and seven years of 
teaching experience. She applied for a position with Seneca 
College a total of 10 times between 1974 and 1978, but was never 
interviewed. She sued the college for damages representing loss of 
Salary and mental anguish. Her claim was recognized by the Court 
Of Appeal of Ontario. However, the Supreme Court of Canada held 
that no such cause of action exists at the common law, and went on 
to state that the very existence of a human rights code forecloses 
this kind of action, that is, that a plaintiff must use the code 
and be satisfied with the procedure it provides. 


I trust that synoptic statement of the issue is very clears 
that we now have what we did not have before this committee came 
into session, an expressed determination by the Supreme Court of 
Canada, so far as I understand that decision, (that a person an 
Ontario. pas ono. Tight, sof caction of neathe courts to remedy any 
discriminatory action against that. person Wf there deo human 
rights code; that this Legislature will have stated every ground 
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on which discrimination is prohibited; that in the absence of any 
other statement, the Bhadauria case simply says that we are 
restricted within the four corners of the Human Rights Code. 

i eaMenOvmmecouung Whether. or not. the matter- Vs right “or 
Peoig.ynlied sam =Ssimply (saying; 1s that, for the purposes of this 
Breamble,; I would’ rather. forego the whole. preamble than have 
anybody get kidded by the kind of language that is in it, that it 
Bearort) somewrsigniticance,.. because it'jhas no bearing. on or no 
Pelationship with the obligations that Ontario has assumed by 
Mirtue of the adherence by the federal. government to the two 
international covenants as well as to the United Nations Universal 
Declaration of Human Rights. 


LiemWwemaremiryingunca@> Indicate, tothe. public stor some "PR 
purpose that this is a great assembly and that this bill, when it 
Bemepassed isin wits. “finale, form, is” just ‘the “finest piece of 
legislation that there is, and to have people recite in laudatory 
terms on appropriate occasions the preamble to this bill in 
support of that proposition, then we are engaged in deception and 
hypocrisy, and I do not think this committee should be engaged in 
that kind of deception and hypocrisy. 


I simply want to try to emphasize Ontar2O Dyer aun 
international and domestic, is, pound |. iby “the Sinternationel 
covenants on civil and political rights and on cultural, economic 
and other rights. It is bound. The report of Canada to the United 
Nations with respect to its compliance has nothing to do with 
simply federal laws. There are 55 pages in here related to whether 
Be not the laws of Ontario comply with those international 
covenants. I am not going to read the 55 pages cLOday Leo cise 
committee to indicate the point, but what we are saying in this 1s 
that we adhere to the United Nations Universal Declaration of 


Human Rights. 


| 


Unfortunately, I was out when the amendment passed on a 
Peter. which. feel..strongly.. about,,. but. 1,, shall have an 
opportunity to make my points on it when the bill goes back into 
committee of the whole House. Then we come down to, "The Universal 
Declaration of Human Rights as proclaimed by the United Nations." 
We come down to the two international covenants. We come down to 
the impending, I hope, Canadian charter of ~ragnts ~) and sthen giwe 
come down to our bill. We adopt all of this glossy language, and 
then we read the fine print, “without discrimination that 1s 
contrary to law." If you cannot find it here, you cannot find it 
anywhere--that is what the Supreme Court of Canada said--and you 
clamnoecrecourse.) to “the courts om. any Gtnen. “Ground "or 
discrimination. 


That is the extent and the importance of what we are talking 
About in the bill. I reiterate what is simply said here, that the 
inclusion of this clause implies, and I think it does more than 
miply, that .forms of discrimination which the code does not 
prohibit are legal, and any discriminatory legislation that the 
Legislature enacts in the future will also be legal as long as 1t 
fs not contrary to law. 
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We are embodying in this bill this kind of language. I say, 
let us strike the preamble. Let us not kid anybody. Let us just 
treat it as an ordinary statute. There arewonly—-Mi So o 
correct me--a couple of other statutes in the province that have 
preambles to them. Let us strike it. Let us not kid anybody, 
because those words are of such significant limitation as to speak 
very directly. I am not talking about the minister, I am talking 
about this assembly passing a bill which will turn out to be seen 
to be deceptive and seen to be hypocritical. I say either accept 
my colleague's amendment on that provision or let us move simply 
to strike the preamble. 


I have gone on at some length, but I wanted to indicate that 
I feel somewhat deeply on the kind of limitation and straitjacket 
that the government has proposed in this bill, disguised as if it 
is some all-embracing, finest ‘human “rights* Ucode that erexrce. 
anywhere. Do not kid yourselves. That is what we shall hear when 
this 1s all “over, that,it is the finest; aio nol ine cne= wescvema 
world, certainly in the universe. I simply want »to emphasize to 
you the importance of the very simple, straightforward amendment 
that my colleague has presented to the committee. 


Hons Mr. Elgie: Mr. Chairman, “I Just, Naver duycouple wags 
comments. 


I do not think Mr. Renwick is implying that the government's 
general public policy about discrimination is well known. What we 
are talking about here is this bill. What we are Saying In tite 
preamble is intended to pay tribute to the universal declaration 
of human rights, the pioneer work that was done <7 Butw1tua1senee 
intended in the preamble, nor do I think members should understand 
otherwise, to expand or reduce the areas or grounds that are dealt 
with in that code. Nor, I submit, did the previous code where, 
instead of using the phrase "contrary to law," it outlined the 
grounds. I would submit that a careful scrutiny of ~thempropesea 
even the revised charter, also includes the words "by law." 


I do have to clarify for the committee's information the 
Bhadauria case that Mr. Renwick has referred to because there was 
no’ common law .cause of action that the ‘complainant shady winwenao 
case. Her cause of action was one created within the human rights 
legislation. The issue before the Supreme Court of Canada was not 
whether there was discrimination in common law ¥to. be tolerated, 
but whether or not she has a cause of action arising from a matter 
referred to in this’ code. The Supreme fCourt sot eCanadaseneia sccm 
Since the code was created to create causes of action to be dealt 
with by a commission, the courts had no way of dealing with it. So 
let ustelear the air on that one; 


AS a general matter of the preamble again, let me emphasize 
that this government is not intending to try to mislead anybody 
about this code. The preamble pays tribute to the original 
declaration of human rights and it clearly says that the preamble 
cannot be used to expand or restrict the matters referred to in 
the code. We support continuing that preamble as it has been in 


previous codes for many years and we would be Opposed to the 
amendment that is presented. 
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Mr @esmaco: 1 want ~“to® say that 1 agree “with Mr “Renwick 
here. What we have in front of us is a bill which does not really 
need a preamble at all. The contention of the minister is that the 
preamble is somehow paying Chibute, to. thes pasts, -Lirethe = preamble 
merely said, "Whereas we wish to go on in the glorious tradition 
of those who have gone before and we wish to pay tribute to those 
human rights pioneers, we therefore enact as follows," that would 
make his point quite clear. But he does not say that. He goes on 


in the preamble to say many other things other than we wish to pay 
tribute to those who have gone before. 


Essentially, what we have here is probably in a small and 
relatively unimportant instance an example of the difference 
between Canadian and American traditions in the field of human 
rights. We have this sort of cautious preference for peace, order, 
good government, lawfulness and so on which has always marked 
Canadian traditions as opposed to the American tradition which is 
a little more poetic, which speaks of the equality of individuals, 
which speaks of the essential importance of individual human 
meants. I (suppose) it “is really @a- philosphical” ‘difference. that 
marks those who feel that human rights are something far more 
important than any government and those who feel that the keeping 
of order on the part of government is far more important than 
so-called human rights. 


I must say I believe our traditions, generally speaking, are 
very good ones ana excellent ones, and I do not TukemarlLOtHOL Wheat 
I see south of the border. But in the matter of human rights, I 

@must say I prefer the American approach which says essentially 
that human rights should be considered as something sacrosanct, 

something above all governments. I think Jefferson had a very 

serious attitudinal difference with those who framed, for 

instance, the British North America Act, and I believe that if we 

are going to have preambles at all, they should either be terribly 

short, Simple sorts of things as the minister suggested, such as 
"we wish to pay tribute to those who have gone before," or they 
should be poetic. 


They should carry lofty principles. They should be 
inspirational in some way, of else let us not have them at all. 
What possible good does it do to muddy the waters. As Mr. Stone, 
as counsel, pointed out, legislative counsel generally do not like 
them because they muddy the waters. Why bother muddying the waters 
at all unless you are going to say that we ordinary humans here in 

this Legislative Assembly are trying to grapple with something 

that we think goes beyond our usual, every-day, law-making efforts 

to regulate the way in which we buy, sell and carry on commerce 
and treat one another. 


Butlwerare trying to’ reach imperfectly, aS we have to as 
legislators, some loftier principle which is more important than 
government, which is more important than laws that may be passed 
from time to time, which has to do with the essential dignity of 
human beings, no matter what form of government we have. rh we etied 

Mr. Renwick is essentially saying that’ i= we are going to have a 
preamble at all, we should reach for that hOftier principle. I 
hope I have not misstated him in this instance, and certainly that 
jis’ what I believe. 
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Teethink, -sErankly, = “Dy Weincluding. shee. pc Oviec, ‘thateers 
contrary to law," what /you are really (saying 1s) itietmreers soul ac 
policy in Ontario to recognize the dignity and worth of every 
person,.  rprovide) for equal rights, sand , cppcortuniteres saws touc 


discrimination, although “youo.want «to emake 7t. clear fine ul wesnca 
accept certain forms of discrimination, provided they are either 
legally sanctioned or provided they have not =been ‘specitical hy 
legally prohibited. 


That lacks a certain poetic inspiration, I will say to begin 
with. In addition to that, Pit amplies that we sec samniaqner scene 
on this matter of the laws that various legislatures pass than we 
do. on the very. principle lof. human worth, and =human (rights. slethin. 
what Mr. Stone has said to us is very important. What he has said 
is that judges .will, base stheir “judgements | on gstne srsubctcanc ve 
portions of the act, but where there is some conflict, they may, 
in fact, look to the preamble for guidance and say, "What was the 
Legislature reaching for? What did it consider to be the important 
matter to be .enshrined for all timer What (weremthey. tryinoe comge. 
closer to when they brought in this act?" 


If we leave it the way it is now, the judge will say what 
they were really saying is that some forms of discrimination were 
very important to them and they wished them kept and maintained 
because they felt that these legally sanctioned forms of 
discrimination were very important to the traditions of Ontario. 


Ll£swe take out the phrase, then the judges willmesaew they 
were trying to say there is a basic human right that “transcends 
certain regulations and laws as may be enacted from time to time, 
and they were trying to say that where, without doing violence to 
the existing law, it is possible to impose this) principle, sthat 
principle ought to take some precedence. That is what the judges 
will determine; that is how they will read it, and I think Mr. 
Stone can confirm that I have stated it fairly accurately. 


That being the case, we have a4 choice “tos make sana" 
obviously, it would depend on whether the minister accepts this “oF 
not because of the makeup of the committee, which itself reflects 
the makeup of our elected parliament at the moment. But I would 
hope that we might just recognize that if we are going to have a 
preamble at all, we should reach for what we truly believe this 
law is designed to approximate, that state of grace which this law 
is trying to bring us closer to, rather than enshrine in the 
preamble our belief that certain forms of legally sanctioned 
discrimination are terribly important to us and must be maintained 
aS a Kind Of principle for, al) tame. 


If we are going to have a preamble, then for heaven's sake 
let us reach to where we want to get rather than reiterate our 


great belief that any law that now sanctions discrimination must 
be held sacrosanct. 


Mr. R. F. Johnston: Just to summarize if JI May, the 
points have been well made by the Leader of the Opposition and by 
my colleague Mr. Renwick in supporting the motion. If one reads 
this preamble, Mr. Minister, and one reads that first paragraph, 
one sees that surely you are reaching for the latger; principle. 
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you are Saying, "Wwe are recognizing the inherent dignity and the 
equal and unalienable rights of all members of the human family." 


That is a very broad principle, one would hope, without 
Balking about the particular legislation that may be available in 
any given country around the world which may intrude upon the 
definition in terms of how those equal and unalienable rights are 
Handled in places which are maybe less free than we are here. 


Let me move into the second matter. The motion as you have 
amended it reads well when you have that particular little item I 
Want removed. Without it, it reads: "And whereas it is public 
policy in Ontario to recognize the aignity 2 and Sworth, obievery 
person and to provide for equal rights and opportunities without 
discrimination...and having as its aim the creation of a climate 
of understanding and mutual respect for the dignity and worth of 
each person..." et cetera. 


Surely the general principle we are after is what is also 
stated in paragraph one, but this brings it to our area here in 
Ontario. Then you start to lead into the body of the bt 12eh nesvour 
third paragraph, which states, "...these principles have been 
confirmed in Ontario..." Then we have these enactments by the 
Legislature and the statement that there is a need to extend our 
human rights legislation in ways that follow. Then we go into the 
body of how we want to do the thing. 


I do not understand why you are so insistent that this 
restrictive clause should be placed in the preamble. I would ask 
you to reconsider it, although I gather you are not going tose st 
hope that our debate this morning has not just been a matter of 
Erving. to) tilisthe time ‘that otherwise would have been taken up by 
an adjournment of the morning session. 


Mr. Riddell: After having been presented with very 
reasonable arguments, would it be fair to ask for Mr. Stone's 
opinion on this? He seems to be nodding his head very much in 
favour of what my leader was saying. Is it being unfair to ask for 
his opinion? 


Mr. Chairman: I think Mr. Stone has certainly given his 
opinion at this stage. It certainly came through loud and clear to 
me. 


Mr. Riddell: In a roundabout way he gave an opinion, but 
would he be just as happy with "that is contrary to law" deleted? 


Mreesmrths im stairness, IL do not think we should ask Mr. 
Stone's Opinion on whether he would be happy or not. I think we 
can ask him for expert views on what the meaning of it is. I think 
in fairness to Mr. Stone--he can speak for himself--when he was 
nodding his head, assenting to what I was saying, I think he was 
Saying that I was not misrepresenting the legal implications of 
the various ways of putting the preamble. He should not have been 
taken, I am sure, to have necessarily agreed or disagreed with 
this matter. He is not an elected representative and: -Thes eG) BOE 
think, in fairness to him, that his personal opinion should be 


implied or put on the record. 
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Mr. RR.) P.> Johnston: It “may Haves been vare sign) Vor igrean 
arfabiwity 


Mr. Smith: He may have been nodding off to sleep. 


Mrs “Riddell: Ty am Sjust Tecognizingh who Pl Ge i SeswnoOwsdrar we 
these: biwes Thats all 


Mr. Renwick: Mr. Chairman, -=l just want § co "make 7a) ver, 
brief reply to my friend the minister. He indicated that somehow 
or other he had answered the point which I made, which of course 
he did not. I simply want very clearly to state what happened in 
the’ Bhadauriaycase.,) 1 stated -tnesiracts of ene case, 


The case went to the Court of Appeal, which is the highest 
court in Ontario, the Supreme Court of Ontario, the Ontario Court 
of Appeal. That court “held that?) a “platnti tr. Chace es se iee 
Bhadauria, who can establish she was refused employment because of 
her ethnic origin and thereby suffered damages, has a common law 
action for: the: tort ‘of discrimination. agaznst thie persons wie 
refused her employment. 


She won the case in the Ontario court. The Supreme Court of 
Canada held that she had no such causey on paectionmat “wsomecisag 
called common law, whatever that means, and then went on to say 
that the very existence of a human rights code forecloses that 
question so that she has no recourse to the courts. 


My friend the minister tried to equate the processes of the 
Ontario Human Rights Commission, which are entirely different from 
the processes of a court ‘of Jaw on these) matterceal simolyepoime 
out that our Ontario human rights legislation depends solely on 
the procedures of investigation, conciliation, and inquiry, with 
the initiative at each stage--and basically that is true of the 
bill before us--resting with the commission, not with the 
complainant or the plaintiff in the matter. 

There is very strong argument being made that, in addition 
to the rights under the provisions of the Human Rights Code, we 
should attempt to establish a civil. right) im’ “amcourt. so, thacera 
person is not restricted only to the very limited protection 
which a person might receive under the Human Rights Code. 


The argument has been well reinforced by the Leader of the 


Opposition and by my colleague in reply. I simply ask the members 
to accept my colleague's amendment. 


Motion negatived. 
Mr. Chairman: Is there anything else on the preamble? 


Mr. Renwick: Unless there is some rush to pass -1t todayy 
I would prefer to not be foreclosed until after our pexnusal, oF 
these extensive amendments. I do not believe there is anything 


further “on ethesbill ,- butil wouldshate tomsee nit pass forever at 
CHS poatt. 
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Mgeeee ss. VoOnnsSton: It may be we. will want to consider 
Bie motion to delete at the time of debate. 


Mr. Renwick: Is EneCre wc anyy saletvoultey es wien “tOomorron 
mignt? We could then conclude the preamble and start section l. 


Mr. Chairman: Thank you very much. We stand adjourned 
Mntil eight o'clock tomorrow night. 


Thescommittee adjourned at: 12:33: p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
THUDrsaay, October) 29;;“1981 
The committee met at S:1ll p.m. in room No. 228. 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


Mr. Chairman: I call the meeting to order. 


At the last meeting, Merike distributed the draft book. I 
confess I did not bring mine tonight. That book, together with the 
original--the one with the clips--then comprise the complete 
summary from legislative research, or library research, for clause 
by clause. I trust everybody has the three sets of amendments. 


We adjourned our last meeting on the preamble. Are there any 
further discussion or amendments on the preamble? 


Mr. Renwick: I am concerned that I may have failed to 


Moet across to my colleagues, the other day, the immense 


significance of what is taking place in this bill and the immense 
| responsibility in the Legislature aboutuit, )4inwigood part. because 
of the way in which it is drafted. I do not want anybody to be 





under any misunderstanding of it. “If 1 make) jancsancorzect 
Statement, I hope that I will be corrected, because that is the 
purpose of the committee. I am going to make my statements in 
quite a categorical way. 


Up until the Supreme Court made its decision in the 
Bhadauria case--and I am not going to go over thei, facts sormthe 
case; we dealt with that the last time--there was some reason to 
believe that it would be possible, in cases of discrimination on 
other than the prohibited grounds, to get some protection under 
the law, either the law of Canada as enforced in Ontario serentue 
law of Ontario. The Bhadauria case now makes it absolutely clear 
that if the prohibited ground is not named in Bill 7, then there 
is no remedy for any person who is discriminated against on any 
other ground. 


That therefore means thathensbonsthem extent that we dao not 
extend the protection of this bill to other people who may be 
discriminated against on irrelevant grounds, we are condoning that 
discrimination. That is what worries me as we move into clause by 
clause discussion of the bill and why I want to take a few minutes 
to make certain that we understand that, because it Wa dale eeu 
time and time again as we go through each clause in the bill. 


When I am talking about the Bhadauria case, I am talking 
about the Supreme Court of Canada and about the unanimous decision 
of that court. There was not a single dissent. The Chief Justice 
gave) the decision of the court on DehalLe sof sallierofimihe other 
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judges, and ali ‘of them -conctrredginiiit. MAIS Peonciticic secre oy 
refusal to. enter “into “contract™ ereilations, OY perhaps. more 
accurately .&  Trefusalimeven gtom consider Mm tue prospect of such 
relations, has not been recognized at common law as giving rise to 
any liability in tort,"-which is the claim under whichsit would be 
phrased. 


Translated into English, what that means is that the right 
to contract; and most of these freedoms relate to "the riqntes tao 
contract, the right to equal treatment: in ’ services, goods and 
facilites), the’ right». toy véqual * treatments in §eoccupancy amon 
accommodation, the right to equal treatment in employment, the 
equal right to ‘contract. -All of thei specifica, rrentses that wwemere 
talking about are very clearly stated, by the court, that unless 
they are in the statute, ‘there is no remedy before the court. It 
is not limited to any particular form of discrimination; it simply 
Says that there is no such other remedy. 


Let me put it another way, in the words of the court. "The 
present case is not concerned with whether a remedy can be 
provided for an admitted right but whether there is a right at 
all; “that is, -an ‘interest ©"which © them llawiiew ee recognize as 
deserving of protection." They went even further. They said that 
in addition to that, where you have a remedy provided under a 
comprehensive system such as the Ontario Human Rights Code--and 
the court went to great length, several pages, explaining asthe 
comprehensiveness of the system--even then there is no way in 
which you can get to the court except through the processes of the 
human rights act. 


S220 spt. 


It expressly knocked down what many of us believed to have 
been a meritorious judgement of the court some considerable time 
ago, in 1945, which struck down the clause in a conveyance of land 
in Ontario which said that the land would not be conveyed to Jews 
or to other undesirable people. The court struck that down on the 
basis of public policy. This judgement made it very clear that, 
whatever the validity of that judgement, and) i thatrgis not, | un 
question, it was not the proper ground. 


It goes on to emphasize two things. First of cai hel Bay ms re She 
overrode the decision of the Court of Appeal of Ontario. It simply 
Said the Court of Appeal of Ontario was wrong, that the judgement 
of the Court of Appeal of Ontario was based upon the preamble. It 
was based on other grounds, but the major ground that was upset by 
the Supreme Court of Canada was on the basis Of Cie spubuicmpolney, 
set out in the preamble to the Human Rights Code. A valiant effort 
was made by that court in trying to uphold this woman's right to 
be protected in the courts, but that was struck down. 


Then the Chief Justice comes to our responsibility. He said, 
“There is no gainsaying the right of the Legislature to establish 
new rights or to create new interests of whichettheircount #mau 
properly take notice and enforce, either under the prescriptions 
of the Legislature or applying its own techniques if, on the 
GOnseruction ("of”- the legislation, enforcement has NOC wbesnewiolly, 
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Bmbraced by the terms of the legislation." If we do not do it, 
there is no other way it will be done. 


We cannot kid ourselves in this committee that, no, because 
ft is not here people will not be discriminated against, and if 
they are, they have got some other avenue to right the wrong; 
because the court will not admit under the common law that it is a 
wrong. That is not a criticism of the court. That is quite within 
the principles of the development of the common law. 


The Chief Justice concludes, "For the foregoing reasons, I 
would hold that not only does the code foreclose any civil action 
based directly upon a breach thereof, but it also excludes any 
Common law action based on an invocation of the public policy 
expressed in the code." 


I do not think that we can move into the clause by clause 
discussion of the bill unless we clearly understand that we cannot 
get away from the catch 22. We cannot salve our conscience and say 
this is just a statute that is helpful to advance people's rights. 
This will determine their rights, and if 4 tay sno. inethestetatuce, 
unless you fall four square within the exact meaning of each of 
the prohibited grounds, then anybody it, “AOntarrvors, camigebe 
discriminated against in any of the areas that we are talking 
about under this code. 


That responsibility is one where not a single member of this 
committee can hide behind either partisan politics or any view of 
a sort of collective party operation. This is something for which 
each member of this committee, and ultimately each member of the 


assembly, is going to have to accept their personal responsibility. 


I want to make it quite clear that, up until this *partrcular 


judgement on June 22, 1981, until this judgement was available, 
one could perhaps say, "We are not too sure about. sevana. Vr Vortrs 


not in here, maybe it is somewhere else; maybe they will be able 
to sue in the courts and be able to get some protection.” The 
Supreme Court of Canada simply said there is no remedy in law for 
the offence of discrimination or the wrong of discrimination. 


There is no remedy unless you can find it in the Ontario Human 
| Rights Code. 


| 


I do not intend to go on any longer. I trust I have made the 
point. For whatever it is worth, in the preamble to the code that 
was defeated yesterday, the very introduction of the words 
“without discrimination that is contrary to law" speaks directly 
to that point. If you cannot find it here, discrimination is 
fawful in Ontario and will be said to be condoned by members of 
the public because the assembly did not deal with tee That cisicd 
responsibility which will recur time and time again. 


Of course, when we come to specific amendments, we have a 
proposal--there are other proposals--as to how one avoids the 
Strictures that this act imposes upon the®) Limitations? sof © the 
rights and that the Supreme Court of Canada has reinforced. These 
are not matters that are open to argument. For anybody to read che 
very simple language of the unanimous opinion of the court in that 
case, and come to any other conclusion, in my view, 1S impossible. 


S 


I was tempted to move the deletion of the preamble so that 
we would not be involved in hypocrisy, but the Bhadauria case has 
made the preamble irrelevant to the determinationsset anybody4s 
rights and has made it irrelevant to that fine distinction that if 
the, statute is, not -eclear omaybe the -preambley scan winel p.m Not 
involving the legislative counsel, who is with us tonight, in the 
argument, you. will recall thatieun thepe uss any  amolqunty ae) ete 
statute, you. could refer to the preamble. Tiere to no sambuqutvaeu 
the statute, according to law, so the preamble has no effect. That 
1s. the end of my remarks, but it Wii jrecun again. and acgatanaomwe 
try to consider each of the provisions of the bili. 


Mr. Chairman: Are there any other comments? 


Mr. J. M. Johnson: Mr. Chairman, I would like, on my own 
behalf, to request the minister to respond to Mr. Renwick's 
statements. And I have some concerns that I would like you to 
address, sir. 


Hon. .Mr... Elgie:, d..might. just. broadly ..comment. sone. the 
issues that Mr. Renwick has raised. Let us all understand, as 
members of this House, that there are certain rights created under 
criminal law statutes that prohibit certain activities by 
people--assault and a variety of other things. A remedy is created 
and one must follow the route of the Criminal Code in order to 
deal with those remedies. 


Secondly, we have contractual obligations in society; for 
example, the right to quiet enjoyment of the premises we live in. 
If that is being interrupted, we have a contractual right before 
the courts to enforce that right we have in the accommodation in 
which we live. There are also, at common law, ‘certainwriraqncsuwe 
have with relation to social interaction; for example, a slander, 
Libel iand. ungjust..dismissal.eSo,atheressare. a Variety .of, laws, 
either at common law, in contract,. or ..in_criminal law, that ceal 
with relationships between people. 


BHO ad Te UGteatO- toa ty wothne Legislature has, in its wisdon, 
legislated that there shall be certain rules and regulations, and 
a public policy relating to other areas of interaction between 
people in employment, in accommodation, services, facilities and 
contracts. They are established here. 


S so Olsp ant. 


The Bhadauria case really revolved around the issue of 
whether -or lnotesalright gwocreated san athe Human Rights Code also 
produced a parallel common-law right based upon a matter referred 
to in the Human Rights Code. The sUpremes Count said. tudids nou 
because the Legislature had created a right and had provided a 
remedy for any contravention of that EAGNne « Thats see my mind, was 
what the Bhadauria case said. They said: "Mrs. Bhadauria, a right 
was created by the Human Rights Code. You had a remedy. You chose 


not tO accept that remedy and that does not create a parallel 
common-law right." 


All of the other comments are very interesting, but the fact 
1s that was what the Human Rights Code was intended to do 30 years 


S, 


ago, and that is what it Still does. So Mr. Renwick may have his 
own views about it, and some of them are very interesting, but no 
one has ever tried to be hypocritical about the purposes or the 
Functions of the Human Rights Code, nor is this Legislature trying 
to be hypocritical about them. 


Mraperenwireks, -. Cannot Let that statement: go by. I am nor 
going to argue again about it. I am Simply going to read what the 


Chief Justice said. Each member of the committee can get a copy of 
the judgement, read it and make up his own mind about what it says. 
Hone Mr. eloie: First of all..(inaudible) obiter dicta. 


Mr. Renwick: Not obiter dicta. Let us not reduce this to 
the extremities Of a minute legal argument between lawyers. 


Hon. Mr. Elgie: I agree with that. 


Mr. Renwick: "For the foregoing. reasons, I would hold 
that not only does the code foreclose any civil action: based 
Mirectly upon a breach thereof, but it also excludes any 


common-law action based on an invocation of the public policy 
expressed in the code." But there is no civil remedy in Ontario 
for discrimination on any grounds unless you can find it in the 
Ontario Human Rights Code. 


My conclusion from that is guite simple: That discrimination 
for grounds other than stated in the code is permissible in 
Ontario and if we, as a Legislature, permit any group in society 
“not to have the protection of this code, then we will have 
condoned that kind of discrimination and affirmed its lawfulness. 


It is only because the minister has a habit of provoking me 
that I interjected again. Thank you, Mr. Chairman. 


Hon. Mr. Elgie: It is a mutual problem we have with each 
Bther actually, Jim. 


Mr. Chairman: That mutual problem Bede pe ale scilele siaity, 
other comments on the preamble? Shall it carry? 


Agreed .co. 
Mr. Chairman: Part I. 


Mr. Renwick: Mr. Chairman, I do not Know how you want to 
proceed. There are a number of amendments. I do not thitike st Ls co 
matter of who gets in first. Unless there is some reason not to, I 
woulda move the next amendment we have, which is available to all 
the members of the committee. 


Ms. Copps: I would suggest that according» to protocol, 
it is the government who moves first, the official opposition 
second and the third party third. 


Mr. Chairman: Just for the ease Of the. Cheat, because I 
am trying to work through with the other bill and the revised one 
as well, perhaps the government one could be moved, which then 
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will put me in tune with this, and then we will accept all the 
opposition amendments. 


Mr... Riddell: Ms. (Copps.” ds) “right (though... aWeem oLma tad 
entertain the government amendments first and then if the official 
opposition has amendments, we deal with those secondly, and then 
the NDP amendments thirdly. I would suggest we follow that 
procedure. 


Mr. Chairman: Yes. I assure everybody we will get them 
all. I have no objection if that 1s the way you wish to proceed. 


Mr. J. Ms. Johnson moved. that) "sectlon#e) 2 otect fcurr fs eee 
amended: (a) by striking out the words "in the enjoyment of" in 
the first and “second lines “of the "sectton® and @suost mu caae 
therefor the words “with respect to,’ and! (Cb) by gtr riqeouce rie 
word "family" in the last line of the section @and substituting 
therefor the words "family status." 


Mr. McNeil: Would you mind explaining what you mean by 
that? 


Mr. Chairman: Part J, “that” 2s {subsections 2 senate y ou ce 
talking gabouty tes 1t: 


Mr sige MA OURS Oni NO. 


Mr... sChairman: “Pant “lj, section, 1? iajdo. NOt siavemelicmer cle 
One@7 SENG Wr "ameSorry.. 


Here it is. Okay. 
Is there any discussion on Mr. Johnson's motion? 


Hon. Mrs Elgie: Mr. Chairman, “lf @0 fcould seus teroxp ann 
the purpose of that amendment. It really was to bring all of the 
sections in line with some common language. Secondly, it was our 
view, as we reviewed the bill, that equal treatment, for example, 
in, the occupancy might. imply ‘to ‘some thats scone shade tomepe mal 
occupant before~-I know we are on service and goods, but I am just 
using the other as an example--it might refer only to situations, 
for example, where someone already had the accommodation, and 
Uwath> respect to” broadens 10 ‘so thate tt sarpliecomre applications 
for accommodation and applications for employment. 


Secondly, in the term "family status," the word "status" is 
added simply to bring it in line with the term "marital status" 
and for no other reason. 


Mr. Renwick: I just have the one question. Is there a 


Subsequent inclusion of a definition of something called? “family 
Status? 


HON. Mi. BlLote ves. 
Mr. Renwick: There is later on? 


Hon. Mr. Elgie: Yes. 
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. Mr. Renwick: My view is that the amendments proposed are 
improvements in the bill, and I certainly support that amendment. 


Mev 4Copos: fm HNavesiatquestion:.abouteithe -addution: of with 
Peepoctmecton ib +vou vere dealing)* with .1tocuinwecthe:oassuecrot 


accommodation; but how does it specifically relate to the delivery 
of services and whether-- 


Hone Mr thbove:-elietybustitakeran “exampleicoft the:roffering 
of insurance. We frankly had some concerns that might refer only 
to once you had in the insurance contract, and not to the offering 
Bf it, for ‘example. 


Ms. Copps: Okay. 
Mr. Chairman: Any further discussion? 
Motion agreed to. 


Ms. Copps: I have some amendments if there are no other 
amendments from the government members, relating to section l. 


PCantehaving»na "difficult time’ hearing, with’? alliethese 
conversations going on. I am sorry, it is just that everyone is 
talking so quietly tonight. 


The first amendment that I would like to introduce would 
apply--maybe you can correct me procedurally, but I should deal 
with it simply in section 1, although I have indicated sections l, 
>, 4° and 5, with» respect to the substitution of the words "and 
access to" after "equal treatment in." Can we deal with it as a 


whole, or do we have to break it down into each individual section? 
| Mr. Chairman: Normally I would think we could deal with 
them as a whole very easily, unless there is objection to that 
from any member. 
Mr. Renwick: I have no problem with dealing with that 


amendment in section 1, section 2(1), section 4(1) andsasechionysc: 
that is, the addition of the words “and access to." 


Interjections. 

Mr. Chairman: Which one? 

Ms. Copps: "And access tore 
Mr. Chairman: The second one? 


Msi Copps: I *do not know what order you have them in but 
I am giving them in the order I feel they should be in. 


Mr. Renwick: I cannot say that, in a blanket sense, each 
time we-- 


Mr. Chairman: I agree. We shall go one at a time; but if 
there is the odd one that you think is agreeable, such as this 
one-- 


f 


Ms». »Coppsi.-Sos4you would-jagree \to> go. aheadtiwa thy “ang 
access to" as a package then? 


Mr. Chairman: I would, unless there is an objection. If 
anybody 1s lost doing that, then speak out and we shall go back. 


Ms. Copps moved that sections 1, 2(1), 4(1) and 5 be amended 
by adding the words “and access to” added to after ) “equal 
treatment in." 


Ms. Copps: ‘In speaking? to the evamerndment oun motivation 
which specifically requests the inclusion of "and access: to" is’ to 
ensure to the handicapped population of this province, to whom the 
bill 1s supposed to be particularly® directed amethatmemtneyaiwite 
receive the kind of protection they deserve. 


We have some concerns -as illustrated in the minister's 
statement yesterday, that the bill in its presentssfiorm wilieiserve 
Only to remedy a problem after it has reached the situation of 
going to a board of inquiry; and we have very serious concerns 
that this is going to create a confrontational -climate~ bétween 
employers, who are out there in the market and possibly 
considering employing the handicapped, and prospective employees. 


8:40 p.m. 


As the legislation sits presently--without this 
amendment--it has no teeth, and in fact an employer may be in a 
position, even when it is a low-cost or no-cost accommodation, to 
deny employment to a prospective handicapped employee, simply 
because that person does not have access to the premises. 


The way the legislation is presented, without the amendment, 
that would be perfectly legal and acceptable. We believe that the 
Spirit of the Ontario Human Rights Code, as revised and as 
reflected originally in Bill 100, when it was introduced into this 
Legislature some years ago--the notion behind the changes in the 
Human Rights Code--was to allow greater accessubidaty Storr the 
employment market for the disabled. 


AS we know, from our own personal and family experiences, 
the role of the handicapped in the community is becoming greater 
every day; they face monumental problems in the employment market 
and they have the highest unemployment of anyy intenesticgroup “on 
particular identified group in our province; and unless we can 
modify the legislation to include “and access to, 28" wer are 


effectively producing legislation that has no application in 
téality. 


If I can refer cbackyjto: thea comments -ofmMr sw Renwick twhem he 
was talking about the decision of the Supreme Court, with respect 
to Bhadauria versus the Board of Governors of seneca Colleqemonr 


Applied Arts and Technology, again we find ourselves in this 
Situation. 


_ Unless "access to" is guaranteed to the disabled 
community--bearing in mind the notion thats1e0 under srbona: f2de 
circumstances an employer can always refuse a prospective 
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employee, and bearing in mind future amendments which we will be 
proposing which will suggest reasonable accommodation when it is a 
low-cost or no-cost proposition and when there is no significant 
financial hardship to an employer--bearing those conditions in 
med, Sweetin tse criticalmthat "equal treatment” vand= “access 
Bo" be endorsed as a principle in this legislation. 


I believe that, from the government side, if the question of 
access is not guaranteed--particularly in section 1 relating to 
Bervices--if this notion is not enshrined in the code, then all 
the work that we have done and all the briefs that we have 
entertained from representatives of the handicapped community, 
will be for naught--because in effect the legislation will not be 
applicable until there has been a finding of discrimination by the 
Ontario Human Rights Commission. 


I do not think the commission was set up to develop that 
kind of a confrontational mentality between the disabled community 
and employers, or between the disabled community and landlords, or 
access to public facilities in general. I think the code’ has*° been 
set up as a principle which we would like to see followed, in 
developing the direction in which we would like to see our society 


Bo; and I think that, with the notion of "access to," guaranteed 
under sections 1, 2(1), 4(1) and 5, we Walilein tact. bewsaying =o 
the disabled in this province that, "Yes, we are enshrining your 


rights in a human rights code; we are not giving you any special 
rights, but we are granting you equal rights, equal treatment in, 
And equal access to, the kinds of goods, services, employment and 
accommodation that is already accessible to fhe -rest.7of- Our 
population"--bearing in mind again thegecritical condition that 
they must be low-cost or no-cost modifications which will not 
cause undue financial hardship. 


Wetmwant eto acreate here’ a climate of conciliation, and a 
climate of reciprocity, rather than a climate of confrontation; 
and I think that the inclusion of the words “and access to" will 
go a long way towards creating that climate and enshrining that 
Srinciple. 


Mr. Chairman: Okay. Further discussion? 


Mr. Renwick: I am sure Ms. Copps has no illusions about 
the importance of this. She has emphasized it extremely well, 
particularly in relation to the question of employment, which is 
so crucial to disabled persons. 


TeshoOuLde Like fpejust fora moment or two, to talk apout Lewin 
relation to another question that I and others have been concerned 
with for some time, and that is, under section l of tthel=birl; 
dealing with access to public transportation, which of ‘cotirse,* 1s 
a service covered under section l of the bill, to which everyone 
is to be entitled to equal treatment, with respect to the service, 
without discrimination because of the various stated grounds 
including handicap. 


The policy of the government has been set out on a number of 
occasions on this question. It basically is hostile to the 
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adaptation .cOfjexlstingmpubliomt mons eLopsche needs of handicapped 
people and. provides specifically more for .subsidies for auxiliary 
systems. of -transportation . such) .as,,. for example, — subsidivec ra 
school, boards . to. provide transportation. for. handicapped. _ oz 
disabled school children; supplemental transportation payments to 
physically handicapped people in the province receiving disability 
pensions; WCB payments to injured workers for transportation; home 
for aged program allocations for buying and operating special 
buses to transport residents. 


The number of dollans allocated™is (quitesminimal, sconcerning 
the size: of the province.in) 1945 «the Peat). Manwickestudys formthe 
Ministry of Transportation and Communications estimated the total 
size of the provincial handicapped population at something over 
150,000 in ‘cities over “10,000. Thoseauelivimcessin Gites a wae 
established transit systems numbered 129,000 odd. 


The statement of government policy, is quite Jclear. from. the 
position taken by Minister Snow in a. letter -from. him to. Metro 
Chairman Godfrey, considering the availability of provincial money 
to support the cost of making the proposed Scarborough _ LRT line 
totally accessiblesandwisqucoue: 


"I> sam. convinced, that) “Ontario jgis = collowingm te ssmocs 
appropriate course of action in investigating specialized systems 
rather than totally accessible systems, operated by themselves or 
in addition to a specialized system. In my opinion, a separate 
system offers a superior level of service to the disabled at a 
much, more, reasonable cost. (i iwouldmotnesetorcemnoe favourably 
Support the expenditure necessary to make the Scarborough LRT line 
totally accessibie.." 


It is very strange that every time we run into this question 
of equality, with respect to people who are not quite equal, we 
try to establish that one that was so traditional in the United 
States, sort of "Separate but equal." 


Or, “in Mra Snow's case, of “course, separate but better, so 
that you really get better transportation if you are handicapped 
than if you are not. The logic of it escapes me, let alone the 
incapacity of the government to fully understand art, 


Let me just quote from a "barrier-free, surface 
transportation terminal designs consideration" done for the urban 
transportation research branch of Transport Canada in December 
LO7Bso I ame noteigoing: £0: quote sitere ise They use this argument that 
the cost would be exorbitant. 


It goes on to say: "There seems little doubt that inclusion 
of design elements in new construction would ensure barrier-free 
environments can incrementally increase cost. However, analysis 
indicates that the additional money necessary PO such 
construction is relatively small. In some cases it can actually 
reduce Overall costs. In fact, the two most costly transportation 
solution studies, Retrofitting BART and The Washington Metro were 


Carried) dout i foreewnG per cent and one per cent of total cost 
Pespecta vied. 
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Well, there is’ a lot’ of information available with respect 
to this question in Metropolitan Toronto. We had a debate in the 
assembly about access for handicapped people; no question of the 
building codes. I particularly refer my colleagues to the mayor's 
task force report re disabled and elderly, dealing with access and 
a number of other items when David Crombie was the mayor of the 
city of Toronto, which is a fine study of all of the problems 
which are involved in it. The information is voluminous, the 
argument is cogent and the need for it seems to me to beywtotal vand 
absolute. 


8:50 p.m. 


Anybody is quite free to borrow the file and read the facts 
and figures relating to the question of the need to provide and to 
recognize the validity of the specific amendment which Ms. Copps 
has put; not only with respect to the «particular: section that, I 
have dealt with but also, naturally, with respect to occupancy, 
employment and the other grounds stated in her amendment. We would 
certainly support that amendment. 


Mr. Chairman: Mr. Minister, do you want to comment? 


Hon. Mr. Elgie: Yes, I would, Mr. Chairman. I think the 
government feels pretty strongly that what a human radars) code 
should address itself to is attitudinal diseriminatioms fb necail 
being at a conference on employment for the handicapped, sponsored 
by the Ontario Welfare Council, not too recently. Harry Halton, a 
very talented quadriplegic gentleman who is vice-president of 


Canadair and who designed the Challenger aipncratt Simade tin va 


speech some remark that I think is very appropriate tonight: that 
if attitudes change, the rest seems to fall ine places 


I have to tell you quite frankly and honestly that I think 
attitudes is what a human rights code should deal) inwasthee i wdo; not 
think we should be looking at barber shops in Huron county and a 
variety of other businesses and accomodation that people have 
owned or built, not deliberately to discriminate against the 
handicapped, but simply because they were not, perhaps, as aware 
of the problems as they might be. 


I think what we should be conceexrnedw about, ise that Th yiteds 
being done deliberately, the Human Rights Code provides a remedy 
for that kind of attitudinal discrimination. I do not say this in 
any way other than to tell you that I am not alone in those views, 
for that is the same approach that has been taken by the federal 
government in employment, even though they do not give their board 
of inquiry the power to order corrections. Even with the undue 
hardship clause they simply give the power to recommend. Nor does 
the Saskatchewan Legislature give its human rights commission any 
power other than when discrimination is found to deal with the 
matter so long as it does not cause undue hardship. 


I cannot quote him exactly, Dut et recall the then Minister 
of National Health and Welfare, John Munro, commenting on that 
bill in the House. He said that surely the function of a code was 
not to provide a human rights commission with the capacity to 
rebuild buildings and structures and so forth. I happen to believe 
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that we have a moderate, receptive element in society with regard 
to. the «problems of the handicapped. I saymthat@atterstravetiang 
this province and meeting with employers and speaking to them in 
many cities, as have members of my staff... We are not: running, into 
that kind of viewpoint. We are running into receptiveness. 


If members are really concerned about conciliation, I have 
tow tél) you, “tthen, “if there oismno -attitudinegl “avecraninaticn aes 
think employers and others would be interested to know that there 
are federal government grants to correct access problems, sjthat 
there are provincial grants related to vocational rehab and to WCB 
in order to arrange for access and other amenities. 


I think it is a’ great “opportunity eto > let people tknowawnate 
there is for handicapped people in society to make life what it 
should be for them. I do not think we need to go beyond the issue 
of-attitudinal- discrimination Jin a bili®such asi thiste! Jetinkmenae 
1s the way my colleagues feel and I think that is the way the 
government feels. 


Mr. «J. 9M. Johnson: Mr. Chalrman; “b wouwld== ust Shi keaw ce 
comment and support Dr. Elgie's position because I feel it would 
be an impossible burden for many small business people to put in 
this type of faciliwtys The “principle is fine; Moug@mns comemoeeecic 
smaller communities there are old stores that are built with three 
or “four steps in’ front,’ second ‘floor *accommodationvstopena slaw 
office and= so on. Itias impossiblejto,installsanwsetevator, fs oreaver 
to change the front of the store to accommodate a ramp. 


We would “be creating ‘mone of; +a Mprobllem®=bye thes adverse 
reaction people would take to this type of legislation. I fully 
Support the presentation by the minister pertaining to these three 
or four sections. 


Mr. .Eaton: oT) swould: ,likes toidirecti) a squesticm=-tow tne 
minister about some of these small businesses. Some of them are in 
buildings that they might rent. Who would be considered to be 
responsible in a case like that, the person running the store or 
owner of “the building? 


HOn. “Mr. VElgie:” = That) is them@tvery wemssucmel fen talking 
about, Bob, the issue of who did what for why. Surely the issue we 
are really trying to get at is whether it was done or they are 
there in order to discriminate against handicapped people. If they 
are not--and I am not cynical about people in society--I think 
they would be interested to know that there are funds available 
that would allow them to correct those situations. That is 


certainly the reception that I perceive around the province as I 
go and talk to people. 


Mr. Renwick: I just wanted to make the point that the 
straltjacket that the minister's bill puts us in leaves us no 


leeway. This is the constant and continuing problem. It comes up 
time and time again. 


I only refer to thesfact that inveritish Columbia, the Human 
Rights Code there tried to deal with the matter in a different way 
by having, first of all, a specific statement that no person shall 
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deny to any person or class of persons any accommodation, service 
or so on, customarily available to the public, unless reasonable 
cause exists for such denial or discrimination. It left some ambit 
for the attitudinal changes that the minister is talking about and 
the financial stringencies to meet somewhere along the line, and 
have some vitality and life towards moving for equal access. 


The failure to put this amendment in the bill will simply 
mean it denies that kind of development, and it is the ongoing 
development that I am particularly interested ee Without: trying 
to pre-empt the matter iy ja sbater “amendment, aif! it is not amended 
by someone else, we will be trying to broaden the fundamental 
Psture » ofeethe!» bill to igive some. scope for, that krndwsot 
development. 


The minister's statement precludes it by categorizing 
attitude as being important and leaving the whole question of 
Bhether “toro not —)it “occurs upon financial considerations of 
government rather than on an express statement by the Legislature 
of rights of people. I do not criticize Mr. Snow, he has financial 
restrictions to live in, but the statement that he made with 
respect to LRT reflects a fundamental attitude and that attitude 
is not in favour of equal access to the same facilities. 


Hon. Mr. Plodets: {Nomis does it speak of wanting to 
discriminate, I might add. 


Mr. Riddell: Mr. Chairman, I sense that the member for 
Middlesex (Mr. Eaton) was giving some considerable concern to the 
amendment proposed by Ms. Copps, and rightfully so, because we 
have in our riding a wheelchair victim who is very vociferous 
Bbout the inaccessibility to him of public buildings such as 
municipal offices. Bob has been at meetings which I have attended 
where this man speaks his mind. He js most annoyed to think that 
he cannot gain access to many of the public buildings, let alone 
to some of the privately owned buildings. 


It is for this reason, I suppose, that Ms. Copps' amendment 
is supportable. on the other hand, I can see where it would affect 
small business as well. 
9 p.m. 
The thing that bothers me is wethateieitoenesracase: act 
discrimination is argued in the courts, the lawyers cannot use, as 
a basis for their argument, the intentions of the committee when 
they are dealing with this legislation. Ms. COpps mentioned that 
we would not expect small business to make their places accessible 
to the handicapped if the cost were exorbitant. The problem is, 
when this gets into the courts the lawyers do not even refer to 
what the intentions of the committee members were. SO, the cost 
aspect of it would probably be totally ignored. That isrethewthing 
that bothers me. 


I can understand the terrible frustrations that many of the 
handicapped people have when they try to gain access to publie 
buildings, municipal offices and what have you, but on the other 
hand, I think we have got to be awfully careful that we do not put 
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a burden of expense on thes small businessman. DTt® iste spropilemethac 
you have to weigh on both sides. 


Ms... Copps: One of ithe )} things: I i thinkeawe sshouldmai .bea, 
in mind and which I tried to make clear in my presentation--maybe 
I failed, ‘tomédo (so--18 thew issuemofst low-cost tscrw noscoes 
accommodation. I propose that it be built) intovthe  dequslationses 
that it will certainly not be the vagaries of the committee that 
will determine what is low-cost or no-cost accommodation. 


If we think back to the presentations that were made by 
various groups, there is precedent for a similar reasonable 
accommodation, low-cost, no-cost, accessibility clause. If you 
recall the figures that were presented to us by the office of 
contract ‘compliance in one of the (United! States) fethasemnost 
expensive renovation or accommodation was something in the 
neighbourhood of $3,000, the least expensive was zero, and of the 
accommodations that were presented, the majority fell between zero 
and $300. 


There’. will also’ be buiit» intov*the) *legislationwrauclause 
whereby, if the accommodation would provide undue financial 
hardship for an employer, it would be not reasonable to assume 
that the accommodations be carried out. For the minister or one of 
the members to suggest that we are talking about making accessible 
a second-storey walkup in a small town downtown area, I do not 
believe that that is the intent of the modification. Nor do I 
believe it would be the intent of the low-cost, no-cost clause, 
which would specify that the accommodation would not cause undue 
financial hardship. 


We are also dealing with situations where, in many instances 
across the province--and I think Jack pointed it out full well 
when he pointed to many of our public buildings--we have very 
large corporations which operate offices, factories, service 
plants and warehouses that are not accessible, and which in many 
instances would be accessible Simply by the introduction of a 
low-cost or no-cost ramp. If this committee is truly committed to 
making employability a possibility even in the distant future, 
even if this legislation is adopted as I see ity dt dsncerntainky 
not going to solve all the problems tomorrow. 


qT agree with the minister that it ioea question of attitude, 
I am not presupposing any malice aforethought on the part of any 
employer, but I also think that attitudes are shaped by the 
Legislature, @ria Tl felts thaul iiwas tiene win the Legislature simply 
to follow public opinion and not to lead Lt? 7 5 idotinetyithinikwes 
would be doing my job. I think that we are chosen to come here, as 
ledderstsin Nour COMMUNLItY Sato =standg up “for ithejethingsmethatitwe 
believe in, whether or not they ‘are’ popular’ ‘or unpopular, and I 
think in this instance we cannot rely simply on the goodwill of 
all involved. We have to lay a framework down where we Say that 
where the cost is not an unreasonable burden, and where it is a 


HOnCOSt, Cfwmlow=cost “renovation; wer feel. these changes should be 
made. 


I note the reference to the Quebec courts and the Quebec 
Human Rights Code, and to the fact that the Quebec Human Rights 
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Code does not have the authority to make a finding. I would 
counter that with the argument that according to Mr. Roy, who came 
here from the Quebec Human Rights Commission, any person who feels 
there is an infringement or a human rights violation in Quebec has 
the opportunity, concurrently or separately, to go through the 
human rights commission or directly to the courts. That is a right 
and a privilege which does not exist in this present code. So to 
say that the Quebec Human Rights Commission is somehow less 
powerful--in fact, the whole discussion of whether the assessment 
of fines should be done in the courts is a very moot point. 


I think the fact that the Quebec Human Rights Code has said: 
"Wwe are laying down certain guidelines. If you have problems 
beyond that you can take it¥jandtipursuedsi tein the, counts paatiy any 
level," is a laudable approach to the question of enforcement of 
human rights legislation and Vt gets you out of the 
confrontational domain into the conciliation domain .#1.,,.belleve 
that if you go back to Mr. Roy's statements when he came to the 
committee, well over 90 per cent of their cases were mediated and 
I believe some three per cent actually went to court. 


We are dealing with a situation here where equal access to 
would be qualified very explicitly by the inclusion ».o£7=6 number 
one, a low-cost or no-cost accommodation and, number two, in 
situations where it would not cause undue financial hardship. 
There is legislative precedent for it. We can cite the figures. 
The figures, in fact, were presented during the hearings over the 
last few months, so I do not think we are asking someone in a 
second-storey walkup to put in an elevator. I mean that would be 
totally unrealistic. 


I think what we are saying is that as a general principle 
where there is not undue financial hardship, we would endorse the 
Mprinciple that companies provide access. And do not forget, many 
of the people we are talking about are looking™*.form-)accesseto 
buildings which could be defined as major public buildings. 


| Iam sorry to say that when we are talking about government 
attitudes I have to have some questions about a government that 
brings in an Ontario Building Code that does not allow for general 
universal accessibility of buildings built after 1981. Obviously 
when you are talking 1940 or 1930, we have to be reasonable. 


People did not think in those terms at that time. 


we should be looking at low-cost or no-cost changeS now 
where it is possible, where it does not cause undue financial 
hardship, and we should also be looking at universal accessibility 
when it is a well-documented fact that the per capita cost is one 
half of one per cent if you are making buildings accessible upon 
construction. 


I would ask the committee tombeare aim uminds chat yere: yale 
looking at no-cost or low-cost accommodation and that the question 
of undue financial hardship would mabe weLetty, ane theemands ofm@eachie 
human rights commission, which would be able to determine where an 
employer felt that Hewtor sche wasmundulywiput Upon assifiameias ta 
question of accommodation goes. 
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Mr.* *StOKeES<#§ Mr oP RChariman, Do jwoukd) “i kent® fereaeksht tive 
minister a question. In ‘the ‘event that “Ms. Copps' /fearssandeMre 
Renwick's fears become a reality, that because of the way in which 
this’ legislation 91s) framedmait does) note cause pitic attitudinal 
change you hope for, how would you frame delegated legislation or 
regulation which would probably be your right under this law to 
effect the necessary changes? 


I can appreciate what Mr. Riddell and Mr. Eaton have said 
having just) comes - froms a Jurisdiction? wheres§ theyslikeep ethergz 
legislation to a minimum and “rely “om trust? andétthe@iact neudinar 
changes ‘you Hope for: as at tTesult cof “anendmentsmitonsthvoop ver. 
important’ act In “the event? -that) the mebrill -Gecessethroughe stnue 
committee and the Legislature’ without these sortileofispecifie 
safeguards this amendment would provide, how would you. see 
yourself, as a minister, saying these attitudinal changes have not 
been brought about’ as a result of? the* legisVaticnimac sultiane 
presently constituted? What would you recommend by way of 
reguiatiron to "cover Per 


Hon. Mr. Elgie: First vof’ ally “1f;t2 mightehjustecommentacs 
Ms. Copps' remarks, I never referred to the Quebec legislation. I 
referred to the federal government and Saskatchewan. Actually 
Quebec legislation has two separate components to it, one is the 
Human Rights Code, which is really a charter of rights, and the 
other relates to access issues which are totally unrelated to it. 
Within that they deal with the various types of buildings and 
reserve the right to give exemptions. So it is a very complicated 
Dives 
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Really, it is almost like putting the building code in the 
hands of a separate group outside the human rights commission 
there and they cannot make orders with regard to access... Mr. -Roy 
confirmed that. 


Neither can we, Jack, under this bill, pass regulations with 
regard to access. I happen to think that it is not a hope about 
access. Ten years ago in this city you did not see half of the 
accessibility that we see now. But beyond that, although I know 
there are some criticisms about the building %codes “and soucorth) 
you have to agree I hope, that gradually there are an increasing 
number of new buildings that are required to have access 
provisions in them. I would believe that that overall policy about 
increasing accessibility through the building code--in combination 
with the human rights code which should deal with attitudes--so 


stating. I think’ that!the things we all want will come about that 
way. 


Mr. Renwick: May I ask the minister a question? Why 
could not the view which you express not be accommodated by 
accepting the amendment and relying, as Ms. Copps has pointed out, 


on the Section’ 38(2) GlaterVon in ehellact with respect to the board 
making a finding? 


I ew de be more precise. Let us assume that the access 
amendment was introduced into section’ ’of®thd (bills Pettus Bssume 
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that the Toronto Transit system is faced with a claim that equal 
access is being denied to a person who is handicapped. Let us 
assume that the matter goes through the commission and it goes to 


MeeboOara of inquiry and’ we come to section 38(2) that "where a 
Bight..is infringed...” 


Bete ussvoacsume the sboardt<finds:|)thatiethe: righty hass2 been 
Meeringed=-and “that “the? contravention: isi on the’*ground of 9a 
Menaicap. “The, board; * in, addition to? an'©order® under subsection 
m'i-and so on=-—"may make a finding as to whether or not..." and 
goes on to deal with the question of "unless the cost occasioned 
thereby would cause undue hardship and subject to the regulations, 
Brder the ‘party to take such measures as will remove the 
obstruction and provide the amenities or any part of them as set 
Bent in ‘the .order:." 


Would not that way of dealing with the question be, in fact, 
the signal from the government of an attitudinal change, but 
recognizing the reality of costs and recognizing the particular 
situation which is involved in it. Because in a sense, that is the 
route you have taken with respect to employment, in faydegree, It 
would seem to me to be a very clear, direct and simply way of 
dealing with what is the obvious fact, that is;esthe, edeniehaiot 
access. 


Hon. Jarno ahlgie sic im, fortis mesa ianditis. iguess, };tonsed-ne 
government, the issue is whether an employer or whoever, be it 
under services and facilities, accommodation or whatever, if the 
mere fact that where they are does not at that moment in time have 
access should, in itself, be discrimination. That is what you are 
really saying--that a board of inquiry should have the right to 
say that the absence of access, whether it is low cost of 


Whatever, is in itself aiscrimination. 


Now, is that an accusation which you think that the moderate 


people in society that generally support human raghts! scoulkd 
accept? That they would be subject to that complaint, not because 
they wanted to discriminate against the handicapped but simply 


because they were present and occupying a building for example 
that had been built some years ago? 


I have to tell you I think that would not be to the benefit 


and to the advantage of the handicapped. I think Gnicthis.type of 


legislation it is important that we deal with attitudes, as I have 
said before, and that we not give people in society--who I do not 
think have the least desire to discriminate against the 
handicapped; they just do not know enough about them. I am talking 
as a physician who has dealt with them. They just do not know 
enough about them. 


The thought that you are suggesting, that because they, for 
instance, rent or own or operate a business in a building that 1s 
inaccessible, it is a ground in itself for.laying. a charge of 
Bascrimination and for opening them up to the possibility of a 
Bonviction. for discrimination, I have to tell you would not be, in 
my view, to the advantage of the handicapped. I think most members 


would agree with me. 


Hes, 


Mr. \/Renwick: <A -briefewesponses to thatnais, isinplys ethet ae 
person who is handicapped is therefore denied the opportunity in 
many cases of exercising the rights that we propose to give then, 
in a large number of instances without anybody having any malice 
about it at all, is denied the access question. 


Surely, even if one made certain that the question of. being 
found in contravention was clearly seen to be not a question of 
moral approbation or disapprobation if it was only based on the 
question of the accessibility and, the cost .factom,wethinkea alarce 
number of people would accept that -as a very -reasonable. way. of 
beginning the long process of adapting- presently in-place 
facilities LOE access to--I was thinkingeerpantaeulanky pace 
transportation but it applies: across the board,) (butwitwwouldsctanme 
the process. It would be an indication that, for future reasons? 
you had better provide the access. 


Hon. Mr. *Blgiesy I° guéss it Manrows’ Gdownlstomcpartliotiyvour 
remarks where you said ‘that’ most people would! acceptrit en le thins 
that is true and I think that is the importance’ of thisapproachy 
that the conciliation process would give people san \opportunitys te 
come to understand the problems of the handicapped without being 
subject to a formal: carrying’ of a; complaint’ ‘to! a board of inquiry 
and without an order being issued before a board of inquiry with 
the problems that that may or may not create for people who have 
not been=gquiltyot attitudinal: discriminations 


That is my view on it. I really cannot add any more to it. 


Mr. Renwick: The commission cannot do anything about it 
because it can only deal with matters which are discriminatory 
practices that infringe rights under the act. There is no way in 
which there is any public forum for attitudinal change. 


The argument has gone on too long. It seems to me that on 
the real balance of what we should be about in the Legislature, 
that we should ensure the access and curtail it only to the extent 
of the unreasonable nature of the costs which are involved. 


Mr. Lane: On the same point, I personally would hope 
that access would be available wherever and whenever possible, but 
Ms. Copps was using continually the phrase no-cost and low-cost. 
THEreseUs snow Such gaivthing “as. no-cost today and there is damned 
seldom low cost. If you change anything it is going to cost money, 
so let us not kid ourselves about low cost. 


Ms. Copps: Just on that point, the no-cost 
accommodations are many that are documented through. thes office sof 
contract compliance in the United States. There were a few 


things—~for example switching shifts in the situation of a person 
with diabetes or something like that--that would be between two 
employees who would agree to change shifts to accommodate one 


person's necessity to keep a regular schedule or something like 
tha i ° < 


_ Mr. Lane: You are not talking about access then, you are 
talking about something-- 
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Ms. Copps': The whole question of reasonable 
accommodation looks at low-cost and no-cost accommodation in a 


number of areas relating to the disabled. That was one, shift 
changes and that kind Of thing, whereby it would be a no-cost 
Baange but it would require two employees to change it. 


Mr. Lane: Tr thought you were talking about the 
Bemecructror ofr a “building “now. “That is'*why I-said it “would=be 
impossible to have Loe noe cost. 


More COpbs. Unless “you =made” “'t* yoursel?,* whieh! a *ehave 
done. 


Mr. Chairman: Are you ready for the question? Just so 
that everybody understands, we are voting here on this amendment 
Beit applies as to sections 1, 2(1), 4(1) and 5. 


Motion negatived. 
9:20 p.m. 


Ms. Copps: The next thing we are going to be proposing 
in sections 1 through 5 is the amendment of inserting after the 
word "handicap" the words "political belief." 


Does everyone have a copy of that amendment? 


Mr. Chairman: Is there any objection again to dealing 
with this as it pertains to all of the sections, 1 thneugl 7/57 an 
one? Does that cause anybody at all any difficulties if we do that? 


Mr. Renwick: It is simply the single insertion of 
. CF eine FE, LT eT 
Seoricrca: belier.” 


Ms. Copps: The copies unfortunately were filed with the 
clerk. 


Mr. Chairman: They were all handed out angel <askeds-at 
the start if everybody had then. 


Ms. Copps: I do not want to talk too long to this 
amendment. 1 think that the arguments were well exhausted by a 
number of parties, including the Ontario Federation of Labour and 
other groups who came before the committee, who felt that in 
Situations where people are fired simply because of esther 
political beliefs~--and there was a situation cited to us in Nova 
Scotia, for example, when there wasS a government takeover, the 
whole government hierarchy was turned over. 


I think one of the concerns that may be expressed by people, 
and I think it was expressed in the committee, is when it deals 
with people who are at the deputy minister or ate the policy and 
planning level. There certainly is some involvement with scthe 
government in some political continuity or lack thereof. 


So it would be my contention that the bona fide clause would 
cover those kinds of situations, whereby it may be imperative to 
change employees on the basis of political belief. 


fr 
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But I think we want to enshrine the géneral principle that 
people should be entitled to have their political beliefs, without 
being fearful of not -obtatningea’ job;s or, of -beéiigetirederon their 
jobs; or of =-being denied saccommodation jor gaccese;) tomiservaces 
simply on the basis of political belief. 


It’ is'scertainly»a principle: that» hasbeen Venshrined tin our 
society. for a long timeisand Wethink®sto -spell uve out qwoulcds Den] 
very positive thing. 


Mr. Riddell: Tuthinkethat wis lecamny. 
Mr. Chairman: I am ‘sure there is no dieticuluyeawitcnethat. 


Mr. Renwick: I. .perhaps do not worry) “much = aboute othe 
exception that Ms. Copps refers to.- I found the positions taken a 
the Symons report, Life Together, was a pretty good position, is 
my recollection. of that report 1s* correct) mon seneseqcuescionecan 
political’ beliefs. 


Myself, I think that this distinction which) isgalways raised 
between people in senior -devels) of) them civele service sic 
misunderstanding of the problem that is created at the time, say, 
of a change of government or a change of the party in power. 


I think that fundamentally boils down to the normal law of 
employer and employee. That is a question of fundamental loyalty. 
If the person in the job finds that he cannot, consistent with his 
loyalty, reconcile his political beliefs, then his job is to quit. 
There are, lots  ofvexamples (of thet. 


I cannot conceive that--even if the Liberal Party were ever 
to achieve the government of Ontario--there would be any wholesale 
dismissal of the senior civil service. But I can also be quite 
certain that there are well-known members of the senior civil 
service in Ontario who would find in such circumstances that their 
fundamental political beliefs were inconsistent with the loyalty 
which they would then need to serve their so-called new masters. 


I do not worry about having to make these subtle, 
exclusionary distinctions about it. Everybody in our society is 
entitled to have his personal political beliefs considered as a 


matter Of irrelevancy, in ~ relation (eto. -ihe services Ln ie 
restaurant, or his right to get on the public ~transit (system, oe 
his right to rent accommodation and, indeed, ..his, "right, see 


employment. I did want to make the distinction. 


I do not mind dealing with this particular amendment, as Ms. 
Copps, on behalf of the Liberal Party has put it forward, dealing 
withmsectionswiltctomss “Rute. swoulld really like to know from any 
member of the Conservative Party: who efsi¢where: “0regttron. cme 
minister--what conceivable grounds would there be to discriminate 
against a person, in connection with the right to equal treatment, 
with respect to services, goods and facilities. 


I know that there may be some--maybe in the Albany Club, 
where, perhaps, I “would notsube welcome, 4 (bute. then bwtherers i cue 
Special provision dealing with that private club. But when you 


ZL 


actually stated not to put political beliefs intssection /i7. and 
Bertainly not to put political beliefs in section .2, dealing with 
accommodation, dealing with the right to contract and _= such 
Picetions: asi that, ituseems:;to me to be not only irrelevant. but. it 


es) ridiculous: not to provide that: protection. 


I happen also to think that it should be equally extended in 
employment, which for many people is the most important aspect of 
Meeeaprocrectron “that this. bill’ would. © provide, Pin relation “to 
political: beliefs. 


I do not think it is adequate to say nobody would ever deny 
anybody in McDonald's a Big Mac simply because he happened to 
Belong to -the Tory party.’"But, that is’ the kind of. problem’ that 
you run into. Come down to the McDonald's in my riding and that is 
likely to happen. 


Hou. eres iE lgie so oWe ohavel fa Plot. more & confidence *''in 


McDonald's than triartiw 


MY. eRenwick: But I would task? thew minrster stosorespond to 
Phat question: why was it decided not to put it in all of the 
clauses?. ) 


Hon. Mr. Elgie: Jim, there are a variety of reasons, and 
the first one being, if you read the Symons report, Life Together, 
there is kind of an interesting comment--and I have not got it in 
front of me. But really in essence, as I recall it, it said 
something to the effect that although we did not findwanys real 
problem with regard to political belief» in «the province, «perhaps 
Beis augood idea to’put it ‘in. 


What we really have to ask ourselves is are we out to 


legislate in relation to problems which exist, or problems that we 
perceive may exist some time? Our view is once problems present 
themselves in significant ways in society, then you deal with then. 


I might also say that I have not read the Hansard, but I 
would be interested to know why Saskatchewan did not include 
political belief in its human rights code. I have not had the 
Opportunity to read that. There must have been good reasons why 


they chose not to. 


There are something in the neighbourhood of four provinces 


that have polLitucalsbeliet, and British Columbia, as you know, has 


| 
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the"unreasonable cause" provision. Out of that has come a 


Mrealization that there are distinctions about the aefinitiomret 


it. There is political opinion; there is political belief; there 
are political practices and each=ihas Jits= own #vagaries and 


complications. 


femignt say that it) 1s: our view that when there is no 


problem in society which one can identify readily, perhaps one 


| 


| 


should not be addressing issues when there are no problems. But 
going beyond that, those of you who have read the charter of 
Fights will realize that the federal charter has expressly dealt 
with the issue of political belief in the context of a nation; and 
perhaps if it is an issue to be dealt with, perhaps it 1S an issue 


Pa Pe 


that should be dealt with on a national basis. But certainly this 
government's view Vis*@that” there “are \alivarletyeiot geregqi timate 
concerns people have, and! let us be> squitelstrank; OUD _,OWn 
government, for example, has a philosophy that is well expounded 
in the Public Service Act that civil servants are expected to be 
neutral in terms of political factivity . Ut) tosenOloureeW lsh meee 
change that. As you know, this bill ‘has primacy? overwall other 
legislation. 


Fi SOND sille 
Mr. Stokes: But not belief. 


Hon.:.oMr.!) Elgie: 0. (NOM. dois il, -KnOW mao fe (anya placces whens 
political belret is: hindered: 


Mr. Stokes: You would give them freedom of thought. 
Hon. Mr. BElgie: Yes. No problem with that. 
Mr. Stokes: Thats: what, thisescavs:. 


Hon. Mr. Elgie: I have never Known Jt 9 to \ber hindered, 
Jack. I only tell you that as I wander around the civieieservice of 
this government and see the brown envelopes, I do not think there 
is any ‘Inhibition with regard™ tow \potiticalebels efmn 1c ae 
government. 


On those grounds, Mr. Chairman, the government would oppose 
that amendment. The members of my caucus may wish to have further 
comments in this regard. I do not know. 


Mr. “Renwick: Perhaps ‘I shoulds disclose! tmy: sinterestarana 
Fetrain’ from voting. 


Hon. Mr. Elgie: It is not McDonald Ss, Jileknowsthat «ecm. 


Mr. Renwick: On an anecdotal basis, no names; no pack 
drill, but when I joined the New Democratic Party, 291° was ,Btoe 
course, asked to leave the law firm which I belonged to, so I have 
a Significant interest in indicating to you and to the committee 
that it is not some ethereal view--it certainly was not in my 
case--and that is the problem which happens everywhere. 


For, the great= bulk of #theMpeople it) dieenotala problem. For 
the person to whom it happens, then it is Signi fi Ganrt.seieoluenee 
going to comment whether that was not one of the best things that 
happened to me in the circumstances or not. 


Hon. Mr. Elgie: Both of you may have benefited, Jim. You 
never know. 


Mr. Renwick: I cannot speak for them. 


Mr. Stokes: I am just wondering, Mr. Chairman, if this 
amendment ever passed, whether or not the member for Middlesex 
might have cause to grieve. 
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Mr. Eaton: Why? 


Mr. Stokes: He was denied the portfolio of the Minister 
of Agriculture and Food. 


MrT enacon. chon ymo. 


Ms Se CoppscsaOne theca pointy sofethesiminister;, with respect to 
political belief, both the federal:s-and. sthey provincial civil 
Mervice smake’ it very ‘clear. that. a political belief certainly 
Bennotebevacted upon; “and I think that is an infringement of a 
eaght. 


Mr. Riddell: Mr. Renwick has indicated a personal 
experience that he had. I cannot say that I have had a personal 
experience, but I have had experiences related to me, one just 
today, where a person who wishes to apply for a certain position 
called me. He said, "I understand that politics has been very much 
involved in the past and I am just wondering whether I should be 
coming to you or whether I should be going to the Conservative 
member." 


Hon. Mr. Elgie: I hope you gave him the right advice. 


Mr. Riddell: He happens to reside in my riding. In 
another case, a victim of this Thalidomide drug who applied for a 
position here not too long ago had all the qualifications, was 
turned down and she came to me. I pursued ite wEtheetne.Ontarice 
Human Rights Commission. 


It is very obvious to me that in that case politics also 
played a part because I feel reasonably sure I know the politics 
of the person who was selected. So, it is just unfortunate that 
“Mr. Elgie has not had some of these experiences related to hin, 
because I am going to Hollevoet tise as Lact. When you sce 4 Cie 
coming into your office who has no arms but is able to do with her 
feet practically everything that you can do with your arms, and 
has all of the qualifications in the world, and she is turned down 
for what I suspect to be political reasons, then I think you would 
be prepared to support this amendment. 


Hon. Mr. Elgie: To suggest that I would not be concerned 
about someone who had no arms because of Thalidomide is really a 
“little bit strange because that sort of problem is one that I have 
dealt with all of my life. You are not saying that you can confirm 
anything, Jack. These are your speculations. 


Mr. Riddell: Taecheckco msi ntOumeat thoroughly. I went 
through the Ontario Human Rights Commission and the argument given 
to me seemed to be a very weak argument and when I asked if they 
would mind telling me who got the position;< then ait sbecame: very 
plain to: me. 


Homo Mri eee) og liense Thats was e pretty serious accusation 
against the Civil Service Commission and I do not think you really 
mean it, because if anybody understands that commission, My 
friend, they know that they really are independent. 
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Mr. ‘Riddell: I am not) Laying, thes blamejgonmthem Onrcarie 
Human Rights Commission, I am simply telling you that the human 
rights commission went to the employer and got the information; 
the information was conveyed to me; and inasmuch as they maybe did 
not expect there were “any |) polities  sinvolvedwes Knewingeawior an 
constituents are, I suspect that there was. 


I “Gannot “contirm? it; nosayou Varemabsoluteivy tionee es lamcenics 
confirm 1t i= Bute d= suspect su. 


Mr. ‘Chairman: Any further? “discussionsimor Bquest tons pau 
would just remind you that we are now voting on this amendment as 
it pertains Consections sie throug... 


All in favour of the amendment? Opposed? 
Motion negatived. 


Mr. Boudria: Mr. Chairman, the next amendment we have to 
propose Usiin» sections: L~ton5. 


Mr. Chairman: Mr. Boudria moves that each of sections l 
through 5 inclusive be amended by inserting after "handicap" the 
word "language." 


Mr. Boudria: As you may remember, Mr. Chairman, 
1'Association canadienne-frangaise de l'Ontario, ACFO for short, 
and l'Association frangaise des conseils scolaires de l'Ontario 
have been in LEVON ts WOr this committee and have made a 
representation on this topic. I will not go on at length, ite 
describe all the things that they have mentioned to you here. You 
have obviously heard them all and the minister has heard them as 
well, or his parliamentary assistant. I would think to spend 15 
mintues just reiterating it would perhaps be unnecessary. 


I would just like to take a moment, Mr. Chairman, to cite to 
you a portion here of an editorial in today's Ottawa Citizen, saa 
very learned newspaper, of course. The editorial is called, 
“Mocking Human Rights." I will just read the last paragraph jot, at 
to make 1t briert. 


"With an increasing number of racist incidents in this 
province, Davis is taking steps to demonstrate his government's 
Support of newcomers to Canadian society. That is commendable, but 
the cruel cirony, is obviousi. Davi spewidie turns party's policies 
inside out to welcome new Canadians, but he will not recognize the 
Special -rightsimor francophones. The former is important 7fore £uture 
growth of his party; the latter is important for the retention of 
the Conservative base it alreadyen joys." 


It is a belief of many of the constituents I represent, Mr. 
Chairman, and I do think that failing other steps \that could be 
done by this government, such as the acceptance “Of articles lssmen 
the BNA Act and so forth, certainly this Human Rights Code could 
be made in ‘such a way as to demonstrate thesuqoodwiDie orenthe 
government of this province, vis-a-vis its francophone population, 


and for that matter, vis-a-vis its ethnic population as well of 
other languages. 
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Mr. e Renwiches Ma. Chairman, -b dos not! haves.any -difficulty 
with the proposed amendment, other than to ask the mover of it if 
he would indicate what the limitation or the reasonable 
restriction might be in the case of employment if the language of 
employment and communication therefore within a firm, is not 
facilitated by the person who speaks the other language. 


fenavesno farreiculty, + dn .othenmawords, with sthe question of 
Memargnitaco contract, ithermrights to equal treatment “in soccupancy 
of accommodation, the same with respect to services, goods and 
facilities and all of those questions. But would there not have to 
be in Ontario, in relation to employment, some reasonable 
mimitataionz. 1 could» not «find one .in the--existing, act) that» would 
appear to be applicable under section 21 which deals with the 
limitations on the rights under section 4. 


9:40 p.m. 


Meeeeeoudria:peluecallay your Yattention, tepwsection @.1L0(a), 
"the requirement, qualification or consideration is a reasonable 
and bona fide one in the circumstances." I think it is obvious 
that no attempt is being made here to force a company to hire 
somebody who cannot speak English to work in an English milieu. I 
do not think this is at all what anybody is attempting. Of course, 
it would be ridiculous to say that is what is attempted. 


Againfwgoing back, tog the presentation that ACFO made, I am 


eure. that you will recognize that francophones in this province 
have been discriminated against on many occasions. Lf ftorhnovorner 
reason than the one of putting the emphasis on the wrong syllable, 
‘which is something that is easy to distinguish when people like 


myself speak; for some it is even more obvious. I have managed to 
say a few words in the English language, although some journalists 


in certain editorials have questioned my ability to speak the 
| language at all on occasion. Nevertheless, although some people 
lamay be able to. be heard and understood, they are often 
@iscriminated against because they come from a different group, 
which is identified by their accent if by nothing else. 


Tinamesurec that): «members of this committee whose ancestors 


have come from other countries may recognize that they,onj.theisr 
parents have been discriminated against because they came from 
countries in Europe. I see one member disapproving. 


Mr. Havrot: Never had a problem. 


Mr. Boudria: I am glad that he has never had a problem. 
I certainly hope that it was the case With) allsémnew Canadians in 
this country, that they felt they had never been discriminated 


| against because they happened to have, not a visible difference 


from other groups, but one which distinguished itself when they 
spoke. 


Mr. Renwick: I just want to make a comment: I have 
solved the question I raised, not under section TG. pinks gene. 
Bection. 21(6)(b)... On» the baaus thateethe: addition ,oOryethe word 
"language" in that clause would permit it to be “a reasonable and 


bona fide qualification because of the nature of employment," on 


wy 
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the assumption that words such as that would be applicable in the 
case of employment, I certainly would quite wholeheartedly support 
the amendment proposed by Mr. Boudria. 


Ms. Copps: I am glad we have that situation cleared up, 
because I think the issue of bona fide exemptions can be applied 
in any number of the prohibited grounds of discrimination. They 
have been well aired in our past discussions. 


I did want to back up some of- the points that- Mrs) *Boudria 
made in his presentation. On the issue of language per se, we 
thought that it would be necessary to spell it out specifically, 
although we do feel that in the inclusion of those areas-—-for 


example, race, ancestry, place ore Meoriginy ethnic Soriging 
citizenship, et cetera--the government, in including those areas 
aS a prohibited ground of discrimination, is saying, "Yes, we feel 


that all people in this province are to be treated equally with 
the exception of people over the age of 65 respecting employment 
and a few other areas like that." 


The inclusion of language per se has been requested by a 
couple of groups, one being ACFO and the other being 1'Association 
francaise des conseils scolaires de” l'Ontario 7#O0newoL the» groups, 
if you remember, specifically requested the inclusion of two 
official languages. The other group suggested that perhaps just a 
general cover of language would be suftfrveient to iTiiustrace= tne 
commitment this province and this government have to the 
protection of language rights EOL are minorities; more 
Specifically one of our founding nations; butw also other mincriay 
groups who have come to this country as landed immigrants. 


I think we have already said, in sections l tChrougives,” "tha 
people of ethnic origins different” from “our "own earcreton oe 
protected under the act. We are just carrying that one step 
further by saying that language should be an enshrined right in 
the Human Rights Code except where, under bona fide circumstances, 
we must discriminate--for example, in employment. 


We have already included the questions of ethnic origin, 
ancestry, race, et cetera. By including language we are making a 
distinction, particularly for those French-Canadians who May not 
be seen to fall into one of the proscribed categories of ethnic 
origin, ancestry, et cetera, because basically they were the first 
people who came to this country. They are Canadian citizens. In 
that context they “should be coverear 


On the issue ‘of “language;™ it @ has @been evident) «1mm sth 
province that to date there has not been a commitment to language 
rights, particularly with respect to one of the two founding 
peoples. It was in an effort to enshrine this in principle “mathe 
Human Rights Code that we have introduced this amendment. There is 
enough precedent for it already supported by the government in its 
inclusions of ethnic origins, citizenship, race, ancestry and 
place of origin. Including language would serve to protect "a 
certain group of individuals, the French-speaking community, that 


Beno presently protected under that specific area of language 
egies. 
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MIA henesiet) Swouldrslikevsto !.point,fout., that, I, sattended,,a 
conference last week where there was representation from 43 
Merferent countries. There were all races, origins, colour, et 
Getera. Everybody spoke English and there was no feeling of 
Siscrimination and no call for interpreters. So it seems to me 
that we do not have a problem. 


Hon.<iMr. -Blgie: What, this» government's .position. has. been 
is well understood. Even members of the official opposition in 
debates, as I recall--and my colleagues can correct me--have paid 
Mrabute' to the way ‘this government has provided services 
throughout the province, where numbers warrant, in the areas of 
education and courts. Indeed, I think there are many who say that 
if one looks at the progress that has been made, other provinces 
and other areas should look at us as an example, rather than being 
Britical of us. 


Certainly the Premier of this province (Mr. Davis) was in 
the forefront in making certain that that very principle was 
present in the charter. So this government has no reason to feel 
that anyone should in any way feel that there is any 
discrimination, apparent or real, in this government's activities 
in that area. Most people who look at it thoughtfuliyse tech thatqwe 
are providing services in the dual languages Ofsthis sprovinceswery 
adequately. 


Mr. ---Renwick: 1. was “not specifically. thinking of the 


French language in relation to my own riding, but certainly -inga 
polyglot riding such as the Riverdale area, I would be very much 
-concerned--assuming, of course, as I do, that my interpretation of 


the court is right--and I would not want anybody in my riding 

discriminated against in respect of theirs sabiluty» to-.sareceéive 

services, employment, accommodation or to contract because ohe 
language discrimination. 


a take Mr. Boudria's amendment not to refer to some 


requirement that. the service be provided necessarily 1 wc AL 
language. It may well be that that is the effect and it may well 


be that you have to put some qualification on it. 


On the philosophical position which you take, Mr. Minister, 


on attitudinal changes, it certainly would be very upsetting to me 


if any ground of discrimination existed in my area based upon 


language for the purposes set out in the first five sections of 
Meart I of the bill. 


Hon. Mr. Elgie: I have to comment on that because I too 


have a riding with a very rich multicultural background. I do not 
think there is anybody in that riding who does not understand that 


place of origin and ethnic origin are deliberately inserted there 


for those very reasons. 


9:50 p.m. 
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MrigeBoudriazeMr. SAMinister,. you have made an interesting 
comment when you indicate that place of origin, ancestry and 


ethnic origin are definitely in there to protect a situation as it 


occurs in your own riding. However, again referring, to the 


Pay 


Franco-Ontarian issue, I do not think it is very easy to describe 
those people as having a different: ethnic -place, ,of@iorigin sand 
cLterzenship. 


You were talking about people that have been here in some 
cases for 250 years. It would be very difficult to/%sayothat those 
people are of a different origin. They are Canadians and have been 
such for, in some cases, slonger than anybody selse. Cercaitiy, 10 
the words “ethnic” origin" Wand “place of onigin serequplem speerar 
consideration to protect constituents such as the ones you have in 
your riding, ‘Mr. “Minister; S%or Sas =the! sonesSm@awhomel ives spear 
Renwick "s* riding,- I; ‘think “that it) would be sin @orderetomaskerron 
similar wording to’ protect@constituents whordomnotetitwinto thie 
kind of description, but yet may be discriminated against without 
that wording being inserted. 


As to the general principle of your stating all the advances 
that have been’ made for) the «protection jot strancophone prigntseun 
Ontario, Insdwill ‘bey thessfirstaitogradmic, wcikiwat hat, eect me ccurces 
progress has been made; I'am not denying that. However, as you 
also know, there are still places where improvements are in order. 


I have written a press release this afternoon, asking. .the 
Minister of Health to intervene in a matter involving psychiatric 
patients at the Brockville Psychiatric Hospital. Whereas 35 per 
cent of them are unilingual French, out of 847 employees there are 
not even 10 who can speak French to those patients. 


SO, on ‘the -general principle )of Gwhatwharm gqueatesiobamene 
government is doing there, I recognize that there has been 
advancement. Buti the Job: is not’ finished, “andeleteus mot belie ve 
for a moment that*it “is; 


Mr. Chairman: Is there further discussion on this 
amendment? Are you ready for the question? Again I remind you that 
we are dealing with this amendment as it pertains to sections 1 
EhEougnh 5 


Interjection. 

Mr. Chairman: Fach = sort these sections a through Se 
inclusive, is amended by inserting after "handicapped" the -word 
"language." 

Motion negatived. 

Mr. Riddell: you look like a bunch of penguins. 


Mr. Havrot: So are you. You are consistent too. 


. Hon. Mr. Elgie: Jack, -you are not Leaving wievaregry oun 
Stick around for “tnismone. 


Ms. Copps: Well, I guess the next amendment is the one 
we have all been waiting for with bated Dreathequiem think syou 
probably have copies of just section 1, and then sections 2, 3 and 


f7meeu Cetera #idealts awit Separately. This is the issue of sexual 
orzventation:. 
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Mr. J. M. Johnson: Do we skip the other amendments that 
we have before that section? 


Home hceenrores es still section ; 
Mane Coppos  bYesy, "2t s* still “in section 1s 
Hon. Mr. Elgie: Let's see your independence here, Jack. 


Mr. Chairman: SOLELY, Ms. Copps. Could 26 you just run 
Bhrough that? 


Ms. Copps: Okay. The amendment, as moved, refers to 
Bection Il. 


Mr. Chairman: Ms. Copps moves that section 1 be amended 
by inserting after "sex" in the fourth line "sexual orientation." 


Ms. Copps: When I had a chance to review some of the 
documents that were very thoughtfully prepared by the research 
department, it came as somewhat of aa surprise to me, and I think 
probably most of you as well, that among the groups and 
individuals who appeared before the committee to talk about the 
issue of sexual orientation, the overwhelming majority of briefs 
were submitted in defence of that position. I think if you took 
the time to tally the pros and cons, it is approximately Loaeeo 
three in favour. Included in those 18 we have representatives of 
the Hamilton Conference of the United Church of Canada, along with 
many other groups and individuals. 


With the permission of the chair--I don't know whether this 
will be in order--I would like to read some excerpts from a letter 
which was prepared for perusal by the committee tonight by Arnold 
Bruner, who has just completed a study on the relations between 
the homosexual community and the police. I have copies of the 
‘letter if you are interested in going through it. I would like to 
read certain excerpts to give the committee perhaps another 
unbiased opinion before we go into this very crucial vote. 


Hig mileevere tis’! dated october “27y;nw981 7) Dut giMr- Bruner 
released it into my care to give to the committee at the 
appropriate time with respect to the amendment. I might also add 
‘before I go into it, I have also been contacted by the National 
| Conference of the United Church of Canada, who will more than 
likely be presenting a letter of support prior to the committee of 
(the whole. Unfortunately, their general meeting was not Gon ebe 
_ convened until early November. They have contacted me by telephone 
fo indicate that they will be sending, hopefully, a letter of 
support that will be presented to the committee of the whole. 


Mr. Havrot: Excuse me for a minute, Mr. Chairman, for a 
lypOint of clarification. Are we dealing, right now, strictly with 
the amendments of the Liberal Party? 


Ms. Copps: Yes. 


Mr. Havrot: What about the NDP amendments? Are they 
, ee 
included in these votes? 


30 


Ms. SiCoppsieeNonegtney faremsSepartaue. 


Mr. Havrot: SO we are going to deal with those, which 
are practically identical as) .far jas¥ip can, see. (nic sis what I was 
just wondering about. We are going to go through the motions with 
the amendments of the Liberal Party, and then go through the 
almost identical amendments of the NDP. 


Mr. Renwick: On a point of order:  1)knOwW-eMreeetaVeots ae 
qdifficulty understanding the process. No,» jwe "are g@not, going ae 
repeat the arguments that are made. We are not intending = tosipug 
our motions. For example, on the question of equal access I noted 
On our amendment, "Defeated; same as Liberal amendment." We will 
not be placing the identical amendments. 


Mr. Havrot: As tong as, we .understand: that, Mr Renwick 
fine. 


Mr. Renwick: Jt is mot ©a question \iofsomy= understandia: 
ity Moe, Havrot. Tt is %a question .of, your understandings nt 


Mr. Havrot: No, )Mr., Renwick... I . must. tell) yous Wesson 
gone through these committee hearings many times where we have had 
duplication, for hours and hours, with amendments brought in by 
your party and by the Liberals. 


Interjections. 


Mr. Chairman: Order. As long as the chair understands 
it, we are not going to deal with two amendments if they are the 
same. In fairness, where I recognize parallel amendments coming 
in, I try to provide equal opportunity for those people to speak. 


Mr. Stokes: Once members learn the process, they begin 
to be more amenable to this whole process. 


Mr. Chairman: I think the point has been made _ and 
answered. Please continue, Ms. Copps. 


Ms.  Copps: Mr. Arnold Bruner recently released a study 
of the relations between the homosexual community in Toronto -and 
the police. He has taken the time to. write a letter to the 
committee in which he states: "Of particular interest to the 
Legislature and has committee, ari particular, in its 
consideration, Of #Bild 7 .in my view,.is, the section ofthe report 
entitled, 'The Ontario Human Rignts<Code” 3... 


"The point of these sections is that the omission of sexual 
orientation as a prohibited ground for discrimination is a serious 
shortcoming in the proposed new Human Rights Code. This conclusion 
is based predominantly on information and impressions gathered 
during the study"--and he goes on to quote at length the position 


Of the Metro Toronto Police @Association president paaMr aawoame 
Walter. 


_ He further states that, "The condonation of @iscrimination 
against any group in our society by Ontario, the province that 
introduced human and civil rights legislation to Canada, shakes 


Ae 


the very foundation of the principle enunciated in the preamble to 
mie code, “ etrcetena. 


Tlie continued upholding of this principle deserves the 
highest commendation. But to do so for the benefit of many groups 
mepour  society,;\fandwat the »same time withhold protection, froma 


specific minority group, isc-a sform-of -discrimimation that serves 
to mock the principle. 


10 p.m. 


iMyaestucy, uewndchiehad snOe.partisan political, wwew, "- and sit 
might add for those of you who may not know, at one time Mr. 
Bruner served as executive assistant to the then Minister of 
Education, Mr. Davis--"no special interest, nor any bias except a 
strong leaning toward human rights, discovered no rational reason 
for the omission of sexual orientation from the proposed Ontario 
Human Rights Code. One can only conclude that the decision is a 
political one--most probably based on a perception that inclusion 
of sexual orientation is opposed in some quarters. 


"Surely there is opposition. There is opposition as well to 
the very existence of legislation as a shield against 
discrimination. Ontario has a proud history of balancing such 
opposition against the more urgent requirement for social justice. 
It is appropriate, in this connection, to recall “thatutheslake 
Premier Leslie Frost in the 1950s faced strong opposition to human 
rights legislation in his own cabinet. With «characteristic 
political courage and motivated by strong feelings for anybody who 
is in the underdog position, Leslie Frost introduced a series of 
legislative measures that laid the foundation for our present 
Human Rights Code. 


"That code, introduced by his successor, former Premier John 
Robarts, in 1961-62, served as a model for the human rights 
legislation adopted by all other provinces and the government of 
Canada. Human rights legislation has evolved over the years in 
Ontario, in the United States and in other provinces of Canada. 
The human rights codes of the cities of New York and San Francisco 
Midvethes province, of Quebec, for example, now include sexual 
orientation as a prohibited grounds for discrimination. This has 


Mpeen official policy, as well, of the city, of Toronto since 1973. 


"The bill under consideration by the committee marks the 
first significant revision of Ontario's human rights legislation 


since 1974. The proposed revisions go further toward protecting 


more groups in the underdog position than at any previous time. 


But on this, the twentieth anniversary of the Ontario Human Rights 
leode; they fall short of protecting the homosexual community from 
arbitrary dismissal and refusal of employment, housing and, -publie 


services. 


"In the interest of giving the full measure of meaning to 
those splendid words that underlie the principle of the ontario 
Human Rights Code, the times call once again for political 
Bourage. 9 Therefore, 1 respectfully call on the committee to .give 
serious consideration to the findings and conclusions Ofusthe 
Me ciumentroned: sectionss,of the, report. on relations between the 


of 


homosexual community and the police. Members of the committee, I 
wish you well in the execution of your important task." 


I woulda like» to “point “outs that %eanbiergmin yiiis Voconments 
tonight the minister did state that he preferred to view problems 
that present themselves rather than to get into various elements 
that may be a problem. I think he was speaking with respect to the 
question of the. inclusion of political belieti@asniam proivorced 
ground of discrimination. As I “Understand | hvsminterpretation eau 
that time, “he did not want ‘to’ sees.the inelusien Bots policicas 
belief because he did not feel that it was a problem and he 
preferred to "view problems that present themselves." 


For those of us who have spent many long months, first of 
all, ‘struggling with the “question of *the? inclusionsmotmsexuas 
orientation as a prohibited «ground “of 9 discrimination "andy 
secondly, have spent many months listening to the. briefs and 
presentations by many people who have come before this committee 
and who have in some instances come forth and come out of the 
closet for the very first time in their lives, I think we have all 
felt the difficultyvecr the) question. 


If we refer back to the question of the teacher who appeared 
before the committee who had been a closet homosexual for a number 
of years until~ he was forced) out. of Sthe #closet) vafter s being 
involved in the bath house raids in Toronto, I believe he came to 
the committee, not because he was seeking special rights or had a 
particular politicalyvaxe to ’‘grind} but because Mies fed teethna teeron 
the first time in his life he was ‘able to ‘speakyboutmrabout hie 
Srevuatlonn 


I think we can again go back to the question of whether or 
not we are in a position at this committee level to creates 
society where everyone is treated equally. By specifically 
excluding sexual orientation among other areas as a prohibited 
ground of discrimination, we are saying that, yes, it is legal ite 
discriminate against a certain segment of society. In percentage 
terms, I think it has been said that the homosexual community 
across the country represents approximately 10 per cent of the 
population; so it is probably fair to consider that some members 
of the Legislature probably fall into that category. 


I do not feel that whether or not we support the lifestyle 
is in question here. I think what is in question is whether every 
person in this province should be allowed to seek employment, to 
be employed and to seek housing without fear of retribution Simply 
based on sexual orientation. I think there has been a great body 
of evidence presented to the committee to show that in many 
instances, more specifically the John Damien case, (buts? mane 
other instances that were cited to us in the duration of the 
committee many homosexuals in this province live in fear of losing 
their jobs or being driven out of their homes. 


The fact that or approximately 700,000 EO 800,000 
homosexuals in Ontario, only some 8,000 to 10,000, which would 
represent a very small percentage, are actually vocal supporters 
of gay rights would indicate that the majority of homosexuals 
themselves have not been able to come out of their closets sartethe 
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intention of this society is to allow the creation of a climate 
where we do not believe in discrimination against group, whether 
we may or may not agree with their ideals, we may or may not agree 
Renee taiG1r eprincaples, peweuimay +<Or-.may not agnee with»)»their 
political beliefs, we may or may not agree with their religion, we 
may or may not agree with many elements of every person who walks 
down the streets in Ontario, then we are not being asked to agree 
with their lifestyle, but we are being asked to give them a fair 
chance to joss sandeytowmhousingain (this community gand)<.n.this 
province. 


faedo Bret ethink sit Aiswgqoingesto .be»-an...easy,.,thing, ,for,,.any 
member of the committee. I would hope that the poignant comments 
of some of those who have come before the committee have been able 
to convince us that we have to create a climate of tolerance in 
this community. I think we could refer back again to the medical 
arguments, the physiological arguments, the social and 
psychological arguments, which would say--and I think any social 
psychologist or any sexologist would say--that a person's 
sexuality is usually established long before they ever enter 
school. 


If you want to get into a question of why is a person of a 
particular sexual orientation, I do not think that is what this 
Bommittee is all. about. I think this committee is here simply to 
say that although it may be politically unpopular, although it may 
not necessarily get us votes back in the home riding, we believe 
in creating a climate of equal opportunity for every person in 
this province and we will not tolerate legalized discrimination. 


Basically, that is what we are talking @paboutsn i nesthis 
instance. We are talking about legalizing discramination) on. the 
basis of sexual orientation. We are saying to people out in the 
community, "You cannot discriminate against someone because he or 
she is of a visible minority, you cannot discriminate against 
Pamcone on the basis of their ethnic -.origin and ) you cannot 
discriminate against someone on the basis of«stheimeisex, sthear 
gender, but you can discriminate, you can fire someone simply 
because they are homosexual and you can deny someone accommodation 
or you can throw them out of accommodation simply because they are 
homosexual." . 


If what you want is legalized aiscrimination, then I guess 
you have no option but to defeat the amendment. But if you do--and 
I believe that most of the members of this committee, including 
members of the government and including the minister do--endorse 
fhe principle that this society should have equal opportunity for 
mis. then|-l, ceally.do not, think. .we have any other choice but to 
Support the amendment. So I wOllds Ungemelisls Of pyOUs.EO take that 
into consideration. 


10:10 p.m. 


Mr. Renwick: Mr. Chairman, I am not going to repeat what 

Poew Gopps: “has esaid.,1 associate myself with the arguments and 
positions which she has stated on the issue. Te would like, 
|however, to speak to a different facet of the question, that wikS; 
Peete itsisinot asgquestion thatsaifsiwe) pass this amendment we are 


| 


34 


condoning a lifestyle. It is that we are condoning discrimination, 
if that amendment is not’ passed," on the’ eigrounds) OL) ssexuaz 
orientation. 


But I want to speak to a deeper question. How can we, as 
members of the assembly, perpetuate a fear amongst other members 
of the community who happen to be members of the homosexual 
community, the fear that they are always going to be subjected to 
the possibility of blackmail? I want to draw the attention of the 
committee to the McDonald commission and what it had to say about 
this specific question of homosexuality. There are some people who 
believe that somehow or other the question is unreal and that the 
fundamental nature of the fear of blackmail does not exist in our 
society any more. I think’ it is’ all in?volume™ one. iam not 'corng 
to worry about the specific references and so on. 


The first. reference “simply “states: Win §=2955 7 )ea=eerovas 
commission report in Australia and two US congressional committees 
indicated that the Communist intelligence services were relying 
upon the exploitation of the vulnerabilities of individuals rather 
than their ideological principles. Homosexuality was a forme og 
behaviour thought to be particularly vulnerable to blackmail: 
Compromise techniques, followed by blackmail and attempted 
recruitment,- had been used by the Soviets against several 
homosexuals in the Canadian government. AS a consequence of this 
change of tactics by the hostile intelligence agencies, the RCMP 
Security and Intelligence Directorate began a Canada-wide program 
of collecting information about homosexuals." 


It then goes on to ‘réfer to (ther suicides im noyvotmOrmene 
Canadian ambassador, Mr. Herbert Norman. We all know the tragedy 
of that case and the tragedy of the other case--the name escapes 
me at the moment. It came out in the course of the McDonald 
commission with respect to the circumstances of the death of a 
person inte Vomote i: ii believe, in Montreal while under 
interrogation by the RCMP. 


Later on in the report the McDonald commission picks up the 
same question and says: "As we noted earlier,"--and that is the 
quotation to which I have referred--"there has been a concerted 
effort on the part of the security service for over two decades to 
collect information on homosexuals. This program began as a result 
of reports in the mid-1950s that the Communist block intelligence 
services were involved in operations to recruit homosexuals with 
access to classified information. 


"By the last 1950s, a’ seven-man team “was ‘establishea toe 


investigate homosexuals in sensitive government positions. In 
1960, @ special squad of investigators was established to 
interview homosexuals in Ottawa not in the government. The 


security service in several other cities was also involved in 
investigating homosexuals. On the basis of interviews and morality 
squad records, the security service had, by the 1960s a fairly 
thorough knowledge of members of the homosexual community. 


“Because of the effectiveness of these investigations, the 
teams of investigators were gradually reduced. Although in 1969, 
an amendment to the Criminal Code made a homosexual act in private 


Sie, 


between two consenting adults no longer an offence, the security 
Service continued to *collect information intelligence 


; On, (ahe 
momosexual community. The security screening branch of the 
security services became responsible for homosexual 


investigations. There is now one member of that branch responsible 


for writing security reports on homosexuals and for directing the 
occasional field investigation." 


It goes on to indicate quite clearly the position which they 
Mie wands’ requests “that; “unless? “there “is a~direct security 
connection because of the threat of blackmail, those files be 
destroyed. 


How can we, aS a committee--and I think it is fair to say 
that our knowledge of the historic consequences of homosexuality 
with respect to vulnerability to blackmail has been the subject, 
not only of life incidents that everyone in the room must be aware 
of, but numerous depictions in novels, in stomiés landsing fins. co 
illustrate the reality of the fear which exists in the homosexual 
community of being disclosed as such. 


People can say the times have changed. For the large bulk of 
the community that are homosexual the fears have not changed. If 
Be cater and pander to the continuance of this fear in our 
society, we, by saying openly and quite clearly, "You cannot 
discriminate against people because of homosexuality," are 
removing a great blanket of fear which pervades that community. 


It is all very well to say: "Oh, no. This Vsetthe 1980s. It 
Mee not the 1950s or it is not the late 1800s in England." But the 
fundamental question is the vulnerability of people in our society 
Po blackmail, fear, or coercion of one KienoeoOnreeanoc nes,» OL 


intimidation because of that particular lifestyle or attitude 
about sexual matters. 


I am simply saying, to those who think that it does not 


Mexist, or to those who think that people who are members of the 
homosexual community do not have a fear about the consequences of 
the disclosure that they do not happen to COnLOrne. tO, tHe 
prevailing cultural mores of the society, I say that 1S wrong. The 
excerpts from the McDonald commission pose very dramatically the 
kind of fear which we can lift from a large number of members of 
| the community. 


Because, regardless of the other characteristics which are 
Dart of the security or the intelligence screening process Ofe.tne 


Royal Canadian Mounted Police with respect to drinking habits and 
‘character defects of one kind or another, the specific reason for 
the vulnerability of the homosexual community or person was with 


Pespect to the fear.of blackmail. That was the trap that was used 
and was used very effectively against people in that community. 


People can say that is not relevant to what we are talking 
Moout. I am saying that if we have the courage to accept this 
amendment, we will raise that fear--perhaps not totally, but to 
some real degree--from a large number of members of the community. 
I do not speculate about how many there are in the community. I 
have no idea of that. 
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But the facts sare ivernye clear. The sfeang is avers jrealeaene 
capacity of this assembly to answer that question is very positive 
and for us to shy away because, in some way, we will be taken as 
condoning a) lifestyle, sather@than protecting andawatcandq sthestteas 
which is inhibiting people, seems to me to be so abundantly clear 
that I would ask my colleagues to support the amendment. 


I would ask that the amendment not be; jputs this evening, aa 
that is agreeable to the chair, because I know my colleague, mr. 
Johnston, will want to speak to it next week. I appreciate Ms. 
Copps giving me an opportunity to speak because I will not be able 
to be here next Wednesday. 


Mr. Chairman: There are several other speakers who want 
to speak on the subject). Do you: have anylidea of what. thats bebe ue 


Mr. J. M- Johnson: It ois my understanding Sit! is) onlyere 
five-minute bell for stacked votes. 


Mr. Chairman: Is there any objection to adjourning righe 
now? 


Interjection. 
Mr. Chairman: What is today? 
Clerk of the Committee: Today is Thursday. 


Mr. Chairman: Thursday. We, will )sacdjourny, till jreigna 
o'clock Tuesday evening. 


The committee adjourned at 10:19 p.n. 
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LEGISLATURE OF ONTARIO 


Tuesday, November 3, 1981 


The committee met at 8:13 p.m. in room No. 228. 


HUMAN RIGHTS CODE 
(continued) 


Resuming the adjourned consideration of Bill 7, An Act to 
revise and extend Protection of Human Rights in Ontario. 


Mr. Chairman: I will call the meeting to order. We 
adjourned last meeting on an amendment by Ms. Sheila Copps that 
section 1 be amended by inserting after "sex," in the fourth line 
thereof, "sexual orientation." 


I have lost my list of speakers but I do know that Mr. 
Boudria has reminded me on several occasions that he was next on 
the list to speak. 


Mr. J. M. Johnson: Mr. Chairman, we had one 
representative of the Liberals and one of the NDP. Surely the 
rotation-- fi 


Mr. Chairman: Who did we have? 
Ms. Copps: Jack Johnson was also on the list. 
Mr. Chairman: I realize that. Mr. Johnson proceed. 


Mr. J. M. Johnson: Mr. Chairman, I would like to express 
my strong personal opposition to the motion proposed by Sheila 
Copps. It is completely contrary to the political persuasion of the 
party I represent. I feel, speaking as a member from a constituency 
in rural Ontario, that it does not reflect the lifestyle of the 
people in the area. They have been brought up in an environment 
where they consider this immoral and completely contrary to their 
religious beliefs. 


It is hard to rationalize that we should make a change that 
is going to interfere with what they believe is morally and 
religiously acceptable. For that reason, I cannot accept it in my 
own conscience. I have to uphold the convictions of my 
constitutents. I do not believe this amendment would be in the best 
interests of the people of this province. For those reasons I 
Cannot accept it. 


I would like to express a concern about the question that Mr. 
Renwick raised regarding the threat that homosexuals have 
pertaining to blackmail. I would submit that this same argument 
could apply to heterosexuals, male or female. If they have a 
tendency to stray and get into areas outside of their marriage ~ 
contract, then they too are subject to this same type of blackmail. 
I do not think any member of this committee would suggest we should 
bring in legislation that would protect these people. 


For example, I think of the Gerda Munsinger case and possibly 
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even Senator Ted Kennedy's problem today. This is not a homosexual 
problem, but it certainly runs in the same vein that Mr. Renwick 
was discussing the other night when he expressed his concern for 
blackmail. 


I think we should accept the fact that when you go outside 
the accepted practices in society then you place yourself ina 
position that could create a problem of this nature, whether it is 
your home life, your political life or your future in the community 
you live in. People have this decision to make and they have to 
live with their own moral principles. 


There has been discussion about the problem of homosexuals in 
Metro, in Ontario and maybe even in this country. I had an occasion 
when I was in London, England, three or four weeks ago, to meet 
with an officer of the human rights commission and I discussed with 
him aspects of Bill 7 and how it related to their British human 
rights legislation. 


I also asked him about the problems we perceived with the 
homosexual community and asked how it related to the problems they 
have in London, England. I was surprised when he mentioned that 
they did not consider it a major problem. Maybe I would be 
exaggerating to say that they did not consider it is a problem, but 
they have had homosexuals in the community as long as the community 
has existed, and no one will argue this. 


He also felt that one of the problems that related to our 
concern here in Toronto, in his opinion, generated possibly from 
San Francisco and the vocal homosexual community of that CLEVE. 
Certainly the press, the media, have contributed to it by 
elaborating on the problems they have and, in certain cities, I can 
accept that there is more of a concern than in other areas. 


As I mentioned, in London, England, a city of several million 
people, they do not consider it is a problem. I discussed it with 
several of the political people, including the new Social 
Democratic Party, the Labour Party and the Conservative Party. wiite 
Only person I could determine seemed to feel it was a problem was 


the leader of the Labour Party on the London council, and he 
included it in his platform. 


I asked what that meant and he said that the Labour Party 
leader was sympathetic to their problem. I asked if it went beyond 
that and he said not that he was aware of. While they expressed 
Sympathy and recognized there was a problem, as far as he was 
concerned none of the other people that he had discussed it with 
felt it was a problem. This, naturally, does not apply to Ontario 
but it is something I thought was of interest. Maybe somewhere 


between the San Francisco problem and the London area, there is a 
happy medium. 


ui am not sure what the answer is, but I do feel I cannot 
Support this because it certainly is not in the interests of the 
people I represent. It flies in the face of their beliefs for too 


many years and I just cannot, in good conscience, vote to support 
"an amendment of this nature. 
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Mr. Boudria: Mr. Chairman, I gave this matter very 
serious thought when it came to my attention after the election. I 
cannot say that it was a very big issue in my rural eastern Ontario 
riding. As a matter of fact, the whole issue is practically unheard 
of in the area which I represent in this great Legislature. 


Having said that, I cannot help but feel that what we have 
been asked to do, as legislators, here in this bill, is not to 
approve of somebody's lifestyle. It is not to say that we are in 
favour of somebody's lifestyle. I may not be in favour of somebody 
not being married, and we certainly are saying in this bill that we 
Bre not going to discriminate on grounds of marital status. 


I may not be in favour of many other things that go on in 
society. The only thing we are being asked to do here is to protect 
the people of this province so they are not discriminated against. 
That is all that is being asked. 


8:20 p.m. 


I noticed the previous member was talking about the present 
situation in England. I do not feel this is a very good example, 
especially in view of a lot of the violence that is going on there 
now. I certainly do not feel this is a proper barometer to gauge 
what our legislation in Ontario should be like, because there is a 
lot of racial tension and all kinds of other tensions in Great 


mBritain. 


I do not think I would welcome that situation here. in 
Ontario. I certainly hope we have the peaceful existence we have 
been having and, hopefully, with legislation such as the one that 
is before us, we can make our society even better, not worse. 


This issue is not the most important one in front of this 
committee, but somehow it has managed to become the most 
controversial. When you consider all that is iyethat rule eLt ers 
really a minute part, when you consider all the groups in there, 
when you consider the handicapped, all the other things that are in 
there, all the different sections of that bill. Yet of everything 
that is in that bill, somehow that one small additional clause that 
is proposed here by my colleague the member for "Hampton Centre 
(Ms. Copps), has managed to create quite a DTG OL CONtrOVersy. 


I would like to suggest the reason why it created quite a bit 
of controversy is probably because that section was not in there 
from the start. Had that been in the bill when we started, 
everybody would have looked at the bill and said, "Fine, well, we 
cannot discriminate against anybody, I guess," and away we go. But 
the fact that part was not in the HEbwetcewhatyum tesell, created 
a lot of the controversy that exists. 


We have heard that in Quebec they passed similar legislation 
and the sexual orientation aspect was included there. uf do not even 
think anybody rose to speak for or against the thing. It just 
passed that way because it Townot, fas = Ll sev the most important 
partor the bill. In my riding, it is even less important, if you 
wish, because of the particular constituency I represent. 


“ 


As a legislator, I do feel it is our role to make legislation 
as fair as possible for everyone in this province. I respect the 
members who have told me they just could not support that because 
their conscience tells them it is not right to include that clause 
in it. I think. they are wrong), bute le respect. thar pedwere 


I happen to believe that although I do not approve of 
somebody's lifestyle, that does not give me the right to 
discriminate against them. I hope some members respect me for that 
belief. What I fail to understand is the people who are not in one 
or the other of these two groups. It is the people who know it 
would be right to put it in there but will not do so, because it is 
not safe ground to walk on and reasons like that. 


I trust all the members of this committee, and all members of 
the Legislature when it goes in front of the Legislature, will vote 
on this as a matter of conscience. I know in our party our leader 
has told us*to vote on that particuler clause the way each one of 
us sees fit, to make this legislation reflect our beliefs. 


I do not know what the stand is of your party, Mr. Minister. 
I hope it is the same and I hope it is the same in the New 
Democratic Party, because I feel-- 


Mr. Laughren: On all the bills or just this one? 


Mr. Boudria: We are discussing that clause, not that 
bill, only that particular amendment. Obviously, we are political 
parties, but when it deals with a specific moral issue like this, 
not the greatest in importance but the greatest in controversy, I 
do feel we would be better off as legislators and as people, if we 
aoe conscience dictate the way we would vote on this particular 
issue. 


I mentioned before, I think, that the Conference of Bishops 
and all other groups--I know we have heard that some members have 
Said it was against their religious principles and so on and so 
forth but, again, we are not advocating a behaviour, we are only 
recognizing an existing condition and trying to prevent 
discrimination against people. Because you do not like somebody's 
behaviour does not stop them from being people. They are still 
people and they deserve, as such, the best of human respect and 
Cignuty. 


Therefore, I will in this committee ana in the House vote in 
favour of the amendment Proposed by Ms. Copps. 


Mr. R. F. Johnston: Mr. Chairman, I support the motion 
presented by Ms. Copps. We had a motion prepared to present 
ourselves and would have done so if the Ordering were different. 


I do so for a number of reasons, not the least of which is 
Choate at adic my partys policy, that ithis a policy which was decided 
by a democratic vote at one of our conventions and I respect the 
democratic wisdom of mY panty. 


I also believe the principle is just and I SUpPOGE, Li Gehromed 
personal point of view. Our caucus will be voting as a caucus on 
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this issue. We are not going to separate this one out as a specific 
moral issue compared with other issues we have to deal with. We 
have made a decision in caucus that we will follow our party policy 
and that this is a just request. I find it somewhat strange that we 
pick and choose the moral questions from time to time in terms of 
what we vote on by conscience and what we vote on by party in this 
Legislature. 


I have only heard the member for Wellington-Dufferin-Peel 
(Mr. J. M. Johnson) speak so far from the Tory caucus members on 
the committee, but throughout the hearings we held all summer this 
was the one issue that it struck me we had the least movement on, 
that people came in with their preconceptions. We had a lot of 
people come before us from both sides of the issue and even from 
Points inbetween, I would say, in terms of the acceptability of 
this issue. 


It is not one where there has been a movement, whereas on 
others I have seen us, aS a committee, being swayed by arguments 
being brought forward. I regret that. I thought a number of the 
presentations made to us were very helpful in terms of trying to 
clear up some of the myths. One or two, I think, were highly 
provocative in that they came on in a fairly confrontation-type 
style and I do not think that was helpful to the committee and 
maybe helped reinforce some attitudes. 


But I do feel we spent a long time on this bill. We are not 
finished by any means yet, being on section 1(1) at this stage, but 
this bill has been a long time in the coming as well. I can look 
back to the fact we have had several runs at this bill in terms of 
a specific bill being brought in for the handicapped and a lot of 
negotiations, since 1977 I would suggest, and the Life Together 
report, in terms of what shape this bill would finally take. 


It has been a long time since there has been any major review 
of human rights legislation in the province and I am eGrecd sie 46 
going to be a long time before there is any further amendment, in 
any major form, to this legislation. 


It is for that reason I would hope members of the committee 
would feel there is a real need for us to lead and not just to 
follow in this legislation. It is not our job to be behind the 
times but it is in fact a requirement of us, because Pe his 
long-term legislation, to be slightly ahead of our times, slightly 
more accommodating perhaps than other elements in our society. 


8:30 p.m. 


For that reason I would hope we would see fit to add several 
things to this bill to make it more progressive in my view, to make 
it more forward-thinking. It is not that we would be breaking huge 
new ground. I can look at some bodies of thought that are maybe 
thought to be quite conservative ‘inathedsr attitudes, including 
major labour bodies, in this province and in this country, which 
have passed resolutions at their conventions about sexual 
orientation which have not been reflecting the social mores or the 
sexual mores of the members of those unions by any means, but have 
been reflecting a total respect for civil rights. 
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There is the Canadian Labour Congress, the Ontario Federation 
of Labour. I could refer to many locals which have now actually 
passed clauses in their collective agreements to protect workers in 
terms of the issue of sexual harassment. We have the Quebec Human 
Rights Commission which has already added it to theirs. 


It isi not as 1f we are going tombe the vabsolutce 
ground-breakers on this but, as a society which I would hope is 
seen to be still one of the most sophisticated areas of our country 
and the most advanced, we would at least be among the first to move 
toward thssekind ofspomrcy. 


I think it is important we dispel one of the myths that has 
come up time and time again with us and that is this whole notion 
that to bring in inclusion for homosexuals of the same rights as 
the rest of us, in terms of their civil rights, that we are somehow 
taking away rights from somebody else. I really think that argument 
is specious, that it has no effect. When you give somebody else the 
Same rights as you give yourself, you take nothing away from 
yourself and, in my view, we would add to our own steam if we did 
so. 


We are not saying they should have rights which are special. 

We are Saying they should have the right to hold a job without the 
threat of losing their jobs because of their sexual mores and their 
values. We are saying they should have a right to have an apartment 
Or a house like anybody else and stay in a community without being 
harassed, that they should not be harassed on the job because of 
their private sexuality. I do not see how wewcCan Look) uponithatmin 
any way as threatening ourselves. 


It is much like the argument that, by providing access to 
bilingualism, one is taking away the right to speak English. That 
argument has always struck me as equally fallacious and I would 
hope we would see that what we are talking about here is not an 
endorsation of a moral set of Values, “but “an acceptance that you 
Cannot preclude a group in terms of civil rights because their 
values happen to be different from your own, unless those values go 
contrary to law in the province. 


Even if you look at our preamble where I tried to convince 
the minister to change and to take out the contrary to law section, 
and you read this bill as, "having as its aim the creation of a 
Climate of understanding and mutual respect for the dignity and 
worth of each person so that each person feels a part of the 
community and able to contribute fully to the development and 
wellbeing of the community and the province." 


to be dealing with. We do not need to be dealing with the morality 
questions. 
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When the church people came before us, it strikes me they are 
the ones who have the mandate to speak to the moral questions and 
to speak in terms of those kinds of values. Even they were able to 
make distinctions, as the Anglican Primate was, between the moral 
values of the Anglican Church and, therefore, the unacceptability 
of homosexuality as a lifestyle in terms of the teachings, and the 
basic civil rights of those individuals to enjoy the same goods and 
services, et cetera, as the rest of us. 


As has been pointed out a number of times, the Roman Catholic 
Church through its bishops made a different kind of representation 
to us. I suggest that they are struck with a different kind of 
Mandate than we are. If we can accept the notion that marital 
status as it's redefined should be considered in this bill not to 
preclude the basic civil rights of an individual, even though there 
are people in this room who would disagree with the notion that a 
common-law bond is the same aS or as morally valid as a marriage 
that has been sanctified by the church, then I think we can surely 
make the extension to understand that somebody whose sexual 
orientation is different from ours is also worthy of protection 
within our society and not try to make moral distinctions. 


There is a danger, in my view, of our promulgating a kind of 
hypocrisy: looking at our own moral values, looking at some of our 
own behaviour--our own sexuality or our own drinking habits, 
perhaps, and other kinds of things that we as individuals may 
have--and then saying that somebody whose lifestyle is sufficiently 
different from our own would preclude him from the basic rights we 
would expect. 


It strikes me that one of the fundamental precepts we operate 
on in our society is tolerance; it's one of the things that makes 
it work. I wish we would extend that precept to cover this group 
and not try to set up what may be a hypocritical Gvstine eronrLor 


| them. 


I was struck by some of the comments by people who made 
presentations. One young man made it very clear to us that in a lot 
of ways it's not a question of sexual preference, because sexual 


preference brings forward the notion of choice: the notion that 


somebody at the age of 14, 12 or whatever, as he becomes sexually 
aware, somehow makes a choice of whether he would prefer somebody 
of the same sex or somebody of the opposite sex. It strikes me that 
we were being told that the preference of those people was 
unmistakably self-evident to them; it was not something they sat 
down and intellectualized in order to make a decision. Peltsenot 
something, if you could say so, that they could help. 


Some people came before us and suggested that even if they 
did have this awkward inclination it would be all right as long as 
they didn't proceed and participate in it--that somehow that was 
unacceptable. I believe that was one of the arguments in the 
Catholic church's presentation to us. 


But when one of those young men came before us and talked 
about what it was like to be a homosexual in the school system in 


Ontario and about the guilt feelings that were involved and the 
oppression he felt even though he knew he could not be other than 
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what he was, it struck me as incredibly unfair and inhumane that we 
would continue «to setyup,;) byathis lack ofsactionss utavoumwidue by 
not accepting this amendment, the notion that somebody like that 
would have to feel guilty and wrong in our society all his life. 


It also struck me because I have friends who, as older 
people, have come out of the closet in the last couple of years, 
people who have been living lives of self-deceit for many years. In 
one case a man had 25 to 26 years of adult life before he was able 
to admit openly that he was a homosexual. Because I know by talking 
to this friend about the kind of pain and torture he went through 
and the kind’ of thumiliation he felite when hneswas confessing this to 
his friends, I really wish we would not perpetuate this sort of 
thing in the kind of values that we're setting down in legislation. 


The question of blackmail has been raised by Mr. Renwick. It 
is a major problem, but it's a problem I would like to approach in 
a different way. Instead of talking about John Damien, the person 
in the racing commission who has been oppressed, I want you to 
remember that day when we had a man here who said that 10 per cent 
of the people in our society are homosexual, that 10 per cent of 
the members of the Legislature are homosexual, that, “in fact, there 
is a homosexual member on this committee. 


8:40 s7 


I don't know if you remember the reaction to that very 
provocative statement. What immediately struck me about it was that 
right there by that statement it became so clear that such innuendo 
could be turned into blackmail, that that statement could have 
caused a witchhunt which could have caused a person's career to be 
ended, and that one of our colleagues with whom we have worked in 
good faith here in the Legislature--ana many others, supposedly, if 
this 10 per cent rule is true--could be Susceptible to losing his 
position through public pressure. And it Struck me that that was 
the ultimate truth about this notion of blackmail and how insidious 
it can be. 


A number of myths have been brought up before us about the 
Propensity of homosexuals to abuse children, I'm hoping that the 
residue of that thought is not still prevalent in any of our 
members' minds. I thought there were a couple of good presentations 
on it that dealt factually with this concern and raised the concern 
we should all have about heterosexual child abuse din our society. 


I want to talk a little bit about the question of whether or 
not we should just approve the idea of being homosexual and silent 
Or being a person who would stand up and say he is homosexual, 
because that has come up time and time again. Even my friend the 
member for Riverdale (Mr. Renwick) has talked about the notion OG 
Perhaps having some kind of Subamendment that would take away the 
notion of proselytizing. I think we just can't deal with that. 
People are what they are; they should not have to deny what they 
are, and if that becomes awkward for us as heterosexuals to accept 
then that is our problem, quite frankly. 


I'm not interested in being barraged by the values of a gay 
activist, but I would never want to deny that person the right to 
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stand up and fight for himself and be proud of himself, just as any 
other person might be proud of his value system. I don't think we 
can try to take a middle ground in this. There is no middle ground. 
memaceisvaeright we are talking about; then the right must be 
placed clearly and succinctly in a motion, as it has been in this 
amendment, and not in any way changed by saying, "You are all right 
es long as you don't talk about yourself." 


it seems to me that that would be hypocritical, that it is 
not what we expect of any of the other groups we are talking about, 
whether they be people with a handicap, people with a record of 
offences or people who are not married but who are living with 
somebody else. We're not saying that those people cannot speak 
about themselves. But the notion that somehow homosexuality might 
be acceptable as long as people weren't able to express themselves, 
I think, has to be unacceptable to us. 


Many members on this committee are from rural Ontario; I 
myself was raised in rural Ontario, and I guess it's true that I 
was not aware of homosexuality to the same degree as I am now until 
[came to ‘the city of Toronto. Buteit"s also true that’ many people 
who are homosexuals come to the city in order to find some kind of 
security, some kind of acceptability; and I think all of us know, 
whether we are from a small community or from the city, that we are 
acquainted with many people who are homosexual. 


I like to think that the philosophy which has been prevalent 
in rural Ontario, the conservative values, if you will--I hate to 
admit this, Floyd, but they are prevalent in rural Ontario--have 
one aspect to them which I have always believed in and which I like 
to compare to the liberal philosophy, perhaps, of some of our 
cities, and that is that in the collective thought of conservative 
Ontario there has always been an acceptance of people who live in 
the community. And in the old days whether or not they were a 
little slow of mind or deformed or perhaps homosexual those people 
were accepted and allowed to have their place inethe fabricrorethe 
small rural town. 


Iam given to think of the Robertson Davies trilogy about the 
Fifth Business and that notion of the acceptability of people who 
were not seen to be in the normal cast in theircommunzty .. nope 
members of the Conservative caucus who are from rural Ontario will 
remember that this was one of the strengths of that value system: 
an acceptance, a tolerance, even if it was not a condoning of 
attitudes. 


I don't think any arguments can be made, Mr. Chairman, that 
will convince anybody, so perhaps I am talking stontry sat least,’ co 
get it out one more time just in case it should have some effect on 
some of the members present. We will not be speaking to something 
that directly affects all Ontarians if we put in this motion--1I 
agree with that; we will be speaking directly only tosa smrInoEeLrcy 
group within our society. But I hope that, indirectly, we as 
representatives of the people in our society will be speaking to 
Our approach as a government towards tolerance and acceptance of 
other people, towards their having the same rights we have, towards 
what this government will offer and what it will expect of its 
society and its citizens. 
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For that reason I ask the committee to support the motion 
from the member for Hamilton Centre (Ms. Copps) and add the words 
sexual orientation tO part.1l, subseerion ws of pctiempad 


Ms. Fish: Mr. Chairman, I understand that the committee 
has chosen to deal separately with the amendments that may come 
forward to clauses 1 through 5. The remarks I will now make in this 
debate on clause 1 will none the less cover some issues that I 
think might be appropriate both to this clause and to some of the 
other clauses, though perhaps some Supplementary comment on the 
other clauses will be appropriate later. 


I also speak in strong support of the amendment put by the 
member for Hamilton Centre, and I would certainly urge adoption of 
that motion. I do so for reasons that have been alluded to tonight 
and touched on a little bit but which I think perhaps bear some 
underlining. 


The term lifestyle has occasionally been used in reference to 
sexual orientation or sexual preference. I would like to suggest 
that it is not lifestyle we are dealing with here, because 
lifestyle suggests a matter of choice. 


I was struck, as I believe the member for Scarborough West 
(Mr. R. F. Johnston) was struck, by a presentation made by Peter 
Maloney, who came before the committee, spent considerable time 
discussing some recent studies that had been undertaken and made 
those studies available to committee members. The information he 
gave uS suggested very strongly that sexual Orientation, rather 
than being a matter of choice, was determined at birth ,~-andathat 
sexual preference, sexual Orientation, is indeed not a matter of 
choice any more than a variety of other characteristics which we in 
society exhibit which are also not matters of choice. 


I note when I look at section 1, where we speak about equal 
treatment in the enjoyment of services, goods and facilities, that 
we speak in some measure about characteristics people display which 
are matters of choice. We speak, for example, of things like 
citizenship, creed, marital status and family. For many these 
Characteristics are indeed matters of choice. Yet on these elements 
of choice, where there might well be disagreement between and among 
us about the choice we would make or the choice we would prefer 
others to make, we none the less Say that they are characteristics 
On which discrimination should be prohibited. 


But I am also mindful, Mr. Chairman and members, that a 
number of other elements are noted in that section and in other 
sections that are not matters of choice. One looks at place of 
Origin, race, ancestry, ethnic origin--these are not matters of 
choice. These are things that occur and people carry with them from 
birth. It seems to me that the information that was brought before 
this committee in terms of some of the more recent studies Suggests 
very clearly that the question of Orientation, like the question of 
ethnic voriging.. lke sens question of race, like the question of 
ancestry, is not a matter of choice. It is not something one can 
Simply put by. 


It is for that reason that I think it is important to move 
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away from terms like "lifestyle," because lifestyle, in my view, is 
a matter of choice. I would illustrate that by suggesting that 
there are heterosexuals who live as quiet tenants, who pay their 
rent regularly, who do not vandalize apartments and who do not have 
loud parties. There are also heterosexuals who default on their 
rent, who bash in walls, who have loud parties and are disruptive. 
The difference in the behaviour is a matter of choice and a matter 
of lifestyle. 


The question of sexual orientation, of whether one is 
heterosexual or homosexual, is not a matter of lifestyle. It is 
another way of saying that there are people who can perform a job 
and perform it well to the great credit of the employer, be they 
heterosexual or homosexual. Equally there are peophe who will have 
chronic accident records, who will not perform on the job and who, 
m@yetact, deserve not to be continued. But it is rare, if ever, that 
one can correlate being a good tenant, performing well in a job or 
being qualified for the full enjoyment of good services and 
facilities in our society with questions that are not matters of 
choice. 


Indeed, Mr. Chairman, we have moved in this section to point 
out that in those areas in our society where the characteristics 
that people display are not matters of choice, the focus of 
attention in protection of our human rights for the people of this 
province is a focus that should be their ability to enjoy the goods 
and services, their ability to be good tenants or good neighbours, 
their ability to participate in the community and voluntary service 
and to reach out, their ability to do the job with the requirements 
of the job, and no other grounds. 


It was not long ago that women were prevented from even being 
interviewed for employment opportunities on the simple ground that 
they had children, on the assumption that because a woman had 
children, most particularly if she was a single parent, she could 
not be out working. I would point out that the matter of having 
children is now in our society a matter of choice. Yet still today 
in our society it is possible for people to be turned away from 
accommodation or turned away from employment or refused access to 
goods and services over a matter of sexual orientation, not a 
matter of lifestyle, not a matter of whether they conduct 
themselves in a dignified manner, in a manner that is a credle” £0 
the community, but over a matter over which they have no choice, 
any more than others in our society have a choice or we have a 
Bnoiceiby#virtue of any of the other characteristics that are part 
Bnasparcel.of:our birth. 


It is for that reason that I do not think the guestion of 
moral judgement even enters into this amendment. I can well 
understand where a question of moral judgement, where a question of 
values may well enter into a decision that is taken when the 
displaying of the characteristics are granted on choice. I can well 
see where someone may have a question on matters of citizenship or 
creed or marital status or family, because these aspects involve 
choice and because these aspects display values. But matters Pita 
are set at our birth, matters about colour, ethnic ofigin; race Or 
ancestry, are not matters of choice. We have said for as long as 
this province has had a human rights code, those characteristics 
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people display, which are functions of their birth and are not 
subject to choice or change, are matters upon which we in the 
society will, not discriminate: 


I hope on that basis that members will recall the discussion 
on the evening Mr. Maloney came in and discussions subsequent to 
that, and will think carefully on the evidence that was submitted, 
will think in terms of the quality of protection that is reasonably 
provided to people by virtue of characteristics they display as a 
result of birth, not characteristics they display as a result of 
choice. I hope as a result of that, members of the committee will 
see their way clear to extending support for this amendment and 
thereby extending support in part I, section 1, as a ground to 
prohibit discrimination, to the question of one's personal sexual 
Orientation. 


Mr. Riddell: I have listened to practically every debate 
there has been on this, apart from Mr. Johnson's, and I am SOLD TY, bE 
wasn't here for that. But I heard a very passionate plea from my 
colleague Sheila Copps, from Jim Renwick, Don Boudria and now Susan 
Fish, for the inclusion of sexual orientation. Not one of those 
people, to the best of my knowledge, has one red cent invested in a 
business where they are providing a service to the pubLicw Lb.was 
always taught that if you do not have any money invested in a poker 
game, it is very easy to tell somebody else how to play the cards, 
but if you are very much Anvolved in the poker game, then the way 
you play the cards is either going to make or break you. 


I will have something more to say about sexual Orientation 
from the standpoint of employment, but from the standpoint of other 
services, I have listened to these passionate pleas, I have 
listened to these people say you are not taking rights away from 
anybody else if you are going to include sexual orientation. 


Whatieabout the little zoid lady or the little old man who has 
a fairly large house? I am thinking of rural Ontario where you go 
into these towns and see some very large houses. This little old 
lady or little old man decides to convert that house into one, two 
or three apartments. She or he has certain moral standards, certain 
moral beliefs. Are you telling me that we should dictate to that 
Little old adysor littlescideman whorts prepared to make the 
investment of converting that house? Are you telling me that we are 
Prepared to dictate to them as to whom they can rent those 
facilities to? Do they not have the choice, because of their moral 
beliefs, to deny homosexuals the right to live in those homes? 


_ Where in the hell are we going in this society when we expect 
businessmen to risk capital? I am a farmer and I think I can safely 
Say I have a quarter of a million dollars tied up in my farming 
Operation. Do you think I want somebody to come along and tell me 
who I can Or cannot hire? If indeed we are going to expect 
businessmen to invest their money and operate a business, we will 


have to be very careful about what kind of government information 
tCherelis going toube. 


Otherwise, I am prepared to throw up my hands and say: "Let 
the government invest in my farming operation. Let it give me a 
quarter of a million dollars and it can run the show. Then it can 
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hire or fire who it wants." As long as I am the guy who is risking 
that kind of capital, surely I still have some decisions to make as 
to who I want to help me operate that business. | 


9 p.m 


I am not saying homosexuals should be persecuted, far from 
it. But I am saying that a person with moral beliefs has been 
taught that way. We have all received letters from people who have 
actually quoted scriptures out of the Bible as to what the thinking 
was on homosexuality. If a person has been brought up with that 
belief, who are we aS a government to tell those people they will 
have to provide accommodation to a person regardless of whether 
that person happens to be so far removed from the beliefs of the 
owners of the apartment that it isn't funny? 


There is the other side of the coin. As a farmer and a person 
who has come through the school of hard knocks, perhaps I am being 
a little hard about this whole thing. But until somebody comes 
along who has a quarter of a million dollars, or any kind of money, 
invested in a business, then I don't think they have too much room 
to talk about who should be provided accommodation or employment. 
That is my concern. 


When it comes down to the provision of services, it is my 
concern that this little old lady and little old man who have 
houses and are prepared to turn them into apartments have a Say as 
to whom they are going to provide that accommodation to. If you are 
not going to give them that say, they are going to say, "Fine, we 
will simply continue to live in this house. We will not provide 
accommodation to anyone." Then you are denying accommodation to 
three or four other persons or families, depending on the number of 
apartments these people are prepared to turn their houses into. 


So why don't we allow some freedom of choice on the part of 
those people who have their moral and religious beliefs? If you are 
going to take those beliefs from them, you are taking fundamental 
rights away from those people that they have had over the many 
years they and their predecessors have been LEVING eee reall ClO gsee 
why we are imposing these hardships on business people who, unlike 
Sheila Copps, Susan Fish, Don Boudria and Richard Johnston, have 
hundreds and perhaps thousands of dollars tied up in a business. 
You are telling us that government should come along and tell those 
people how they are going to manage and operate their business. I 
just fail to see what the hell we are trying to prove. Tf all these 
businessmen throw their hands up and say, "We have had enough of 
all this government red tape; you run the show," we may just as 
well go and live in Russia. 


I could probably go on but I ama little agitated. I am sorry 
I was not here to hear Jack Johnson because he does have money tied 
up in a business. It bothers me no end to hear these people make 
all these passionate pleas when they do not have one red cent tied 
up. They are not trying to make a business go. They are relying on 
a damned good salary. They are quite comfortable. But businessmen 
have gone through the school of hard knocks. I talk to them every 
day and they tell me that if the government continues to impose 
more and more hardships on them, they are going to throw up coeieE 
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hands, as they are doing. They are giving up their businesses, Now 
we are coming along and we are going to tell that little old lady 
with the big house she has converted into apartments, "Madam, 
whether you like it or not, you are going to have to accommodate 
homosexuals if they want your kind of accommodation." 


I say we are wrong, wrong, wrong, because I believe these 
people have certain basic fundamental rights which they have 
enjoyed over the years and, if we now include sexual orientation, 
what we are telling those people is, "You no longer have those 
rights, you no longer have the choice as to who you are prepared to 
share your house with." 


Mr. R. F. Johnston: I am glad you didn't get extreme 
there, Mr. Riddell. 


Mr. Laughren;s. Mr. Chairman,) that. 1s alhardvacteto uLollow. 
Mr. Ro. F. JORNStONs YOU, Can OucdOn ni meaGoOranread. 


Mr. Laughren: As I have thought more and more about this 
issue and debated, quite frankly, within my own party about this 
issue, my position has become firmer and firmer in my own mind. I 
can assure you it is not because of pressure from the miners and 
the lumber workers in northern Ontario. 


It is because, when I look at the legislation, I feel this is 
a bill that is designed to prevent discrimination and not to give 
anybody special rights, as Richard Johnston said. I should say I 
have been in this Legislature 10 years and Mr. Johnston's 
presentation was one of the best I have heard in a long time. 


As I thought more and more about the legislation, it became 
Clearer and clearer to me how I was becoming more and more 
intolerant, which is perhaps a strange word to use in discussing 
this bill, but I was becoming increasingly intolerant with those 
who did not see or understand the need to prevent discrimination 


against anybody in our society, and that has made me intolerant on 
this issue. 


I do not want to get into partisan bickering this evening, 
but it is completely beyond my comprehension how a party decides 
that a bill like this is a free vote and that the membership of 
that party does not stand for certain PEin¢ciples.as «do wnotuknow 


what principles are more important than those embodied in this 
legislation. 


ican tell you #8 go) back along way in remembering 
discrimination. I have never said this before as a legislator, but 
I can well recall when I was a young person being part of a 
minority group in a community and feeling--and looking back, 
wishing I had felt it even more strongly--the kind: of 
discrimination I felt was directed against farm labourers in the 
community in which I was raised. I know now, looking back, just how 
Strong it was and I know it is still out there in Ontario. 


I can remember as I grew up thinking how it was basically 
because we were different within that community. It wasn't because 


aS 


my father wasn't a hard worker. It wasn't because we didn't do as 
well in school as the other children. It was because we were 
different. We didn't have property. We didn't have assets. We 
didn't, to quote Jack Riddell, "have a stake in the community," I 
suppose. That was why we were considered to be different. 

9:10 p.m. 
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This summer I sat in a home and listened to some very 
fundamentally religious people tell me why homosexuals should not 
be protected from discrimination. They did not use that expression, 
"protected from discrimincation," but they certainly made it clear 
they would not support this kind of amendment. 


I was pleased with the presentations that were made to the 
committee by religious leaders, but I came to dismiss all of the 
biblical arguments because for every biblical argument in support 
of people who are against this amendment there is a biblical 
argument which talks about people who live together outside of 
marriage, and I wonder how many members of this committee would be 
prepared to stand up and be counted on that issue, not protecting 
people from discrimination because they happen not to be married. 


I will be quite harsh on people, I suppose, but it is always 
easy to cater to the majority in this society. In a democratic 
society the problem is not catering to the demands of the majority, 
it is protecting the rights of minorities and this is a good 
example of it. It is only one example, but I think Lt sista good 
one. I think it is incumbent upon a Legislature always to keep that 
in mind. We would not even need to be here if all we had to be 
concerned about was the rights of majorities. They can look after 
themselves. We do not need to protect majorities. 


But I think there is a very thin membrane between the status 
quo and discrimination against minorities in our society. I know 
personally of a political candidate who was pressured into 
resigning three weeks before an election because he was a 
homosexual. I have always thought it was a very sad commentary on 
our society that would be the case. That was 10 years ago or 
longer, I guess, but I am not sure it is that different today. We 
have not progressed. 


I think of the three weeks I spent in September and part of 
October on the police bill, where the government seemed to think 
that we were still living in old Ontario, that there was just one 
big invisible majority out there and no one else had to be 
protected. The government has to understand the world is changing 
and that no longer can they sit back and just assume it is the same 
Ontario, the same Toronto it has always been. 


What I do not understand is why the members opposed to this 
amendment seem to have come to the conclusion that to protect 
people from discrimination is to give tacit approval to a 
Mifestyle, as though it was their own personal approval and 
endorsation, which is not the case. I do not now why the members 
have come to that conclusion in their own minds, why they seem to 
think their constituents would not approve of them endorsing this 
kind of amendment. I think it is unfair. 
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When I look at the bill and see who should be free from 
discrimination and I go through the list--colour, ethnic Oba Gi nz 
citizenship, creed, sex, age, marital status, family or 
handicap--and then I think of the arguments that Jack Riddell was 
making, I think every single argument he made against an amendment 
that would protect homosexuals from discrimination could be applied 
to every one of those categories, every single one. 


When he was talking about the little old woman in the big 
house--he left out everything but the fact she might wear white 
running shoes--I could not help but think that could apply to race, 
ancestry, place of origin, colour, all those things. The very 
arguments that man was making--I do not want to be unfair to 
him--have been made about race for the last 100 years, every Single 
one of those arguments. 


They can always be cloaked in protection of those who hold 
Property. Those arguments can always be cloaked in that way and I 
tell you, when he tells me landlords must have theirorights 
protected and that the rights of the landlords have been taken 
away, I,do not know what helas thinking about the rightstofsthe 
tenants. I have no idea what he is thinking about. 


Surely, for every landlord there must be a tenant by 
definition. Why do you say you Supposedly protect one and not 
Protect the other? The logic escapes me. Freedom of choice he 
Says--for whom, for the tenant, for the landlord? Oh, no, for the 
landlord only, not for the tenant. I do not understand that kind of 
LOGIC: 


It is almost like the very senior executive of Stelco a 
couple of years ago who said corporations should have the vote 
because corporations had a stake in society and a lot of people out 
there did not have any stake in society. If you measure a stake in 
society by the amount of Property you own, maybe he has got an 
argument but, for Heaven's sake, are we Saying, "No property, no 
vote," because that sounds like the argument Jack Riddell is 
making. I do not understand that at all. I thought we had gone way 


beyond that in our society, that to have a vote you must have 
property. 


_ It seems to me that the arguments that he makes could be 
applied to the right of an employer not to have a union in the 
place of work. 


Mr. Riddell: When you get guts and invest in your own 
business, then I am Prepared to go along with VOUS 


Mr. Laughren: You have had your say. I know what Jack 
Riddell's views are on unions too. 


Mr Riddell: Sure. You people want to run everything and 
you are going to have that chance-- 


Mr. Chairman: Order. Mr. Riddell, you have had a chance 
to speak. 
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Mr. Riddell: That would feed into his hands. The NDP 
philosophy, they want to own everything. 


Mr. R. F. Johnston: Mr. Riddell, we did not interrupt you. 
Mr. Riddell: Well, I get a little agitated-- 

Mice. <ehOOnNS CONe ss. Can. get agitated too, 

Mr. Riddell: Why does he bring my name into it? 

Mr. R. F. Johnston: Because of these arguments. 


Mr. Chairman: Mr. Johnston and Mr. Riddell, Mr. Laughren 
has the floor and there will not be a vote for a little while, I am 


sure, SO if you want to carry on perhaps you could go outside and 
earry on. 


Mr. Riddell: Let him stop that nonsense about making 
reference to me. 


Mr. Laughren: Mr. Johnston could take him. If Jack 
Riddell was concerned about using his name, he should be more 
careful of what he says. I am only quoting him. 


i We cannot say any more that those who have property have more 
rights than those who do not have property in the area of civil 
Miberties. That is simply outrageous. I know there could also be a 
vote among those who hold property out there that says I do not 
want a union in my place of business. Does that mean they have the 
right to say that workers cannot act collectively? We decided a 
long time ago they do have the right to act collectively. I am glad 
the Minister of Labour is here. I know he agrees with that. I know 
he sees his mandate as protecting the rights of workers in Ontario. 
At least, I have heard him say that. 


Hon. Mr. Elgie: You do not want me to get mad at you, 
BOO, do*you?. 


Mr. Riddell: The NDP never did know the difference 
between oranges and apples. 


Mr. Laughren: As the son of an Orangeman, I resent that 
remark. 


Mr. Chairman: Can we get back on topic? 


Hon. Mr. Elgie: I am sorry. 


Mr. Laughren: To say that homosexuals should not be 
persecuted but at the same time should not be protected from 
discrimination is truly a specious argument. How can you Say that? 
how can you say, "I do not think these people should be 
discriminated against, on the other hand they should ngt be 
protected from persecution?" How in the world can you say that? 


I do not think it is fair. I would have thought that, 
considering the debate that swirled about this legislation, 
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considering what I suspect are the minister's views if he could 
remove himself from his caucus, considering the way in which-- 


9% 205 DIN. 
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Hon. Mr. Elgie: You are a mind-reader now. 


Mr. Laughren: No, I am not. I just stated my view that I 
am Surprised that this committee has not changed its views on the 
amendment put by the member for Hamilton Centre. I can only hope 
that the very persuaSive arguments put by my colleague from 
Scarborough West will have convinced some of the sphinxes on the 
committee that there is a better way and that the better way is to 
Support the amendment. 


Mr. Baton: Mr. Chairman, I guess I am one of those who 
came to the committee with some pretty definite views when I 
Started and have heard some very convincing arguments through the 
presentations that we have had before the committee and by some of 
the members of the committee, although I do not think that cheap 
shots like those from the member who just spoke, Mr. Riddell, or 
other members of the committee help the cause very much. 


It is an issue I think many people feel very deeply about one 
way or the other. I guess I fall into that category. Several of the 
things that bothered me are much like those that bothered Jack, 
although I am not as adamant on them as he was in his presentation. 
I think he has a feel of what a lot of people feel through his 
riding and through much of the province on that issue. Some people 
pooh-pooh a little bit the fact that a member might be voting the 
way the people in their riding feel, that they should be taking 
some leadership apparently and going against the feelings of the 
people in their riding. 


I do not necessarily feel that going against how a lot of 
people feel in your riding is not necessarily always showing 
leadership. It is going the way you want and that is not 
necessarily what you were elected to do in all cases. 


I think that some of the presentations that were made before 
the committee certainly would at times lead me change my 
convictions and perhaps support the amendment. I want to remind 
Jack that it is not the government who is forcing something; it is 
your member who has moved the amendment. 


However, some presentations we have seen would really bother 
me tO Support the cause. They were presentations by people who 
practically threatened the members of the committee who made quite 
a to-do about raids on bath houses in Toronto and perhaps felt that 
they should have some special protection in .cases like that. 
Certainly if things were going on there that were not accepted 
legally, then what is the difference between that and condoning a 
house of prostitution down the street or evenubevendgctoacwssriar 
those kind of things are what a lot of people were basing their 
case on before the committee, really bothered me. That they were 


persecuted because the police stepped in and raided a situation 
ive thet. 
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It probably should have been, just as the situation we heard 
about in Flamborough township I guess should have been. I think 
that type of thing affects a lot of people out there who have some 
deep moral beliefs over the situation, and who have expressed those 
beliefs quite strongly that they want some freedom of choice too. 


Some related, as Mr. Laughren did, to some of the other parts 
of the bill. Perhaps there is a fairly close parallel in the 
situations, but I think there are differences too and those 
differences can be emphasized that it is not a person's moral or 
religious belief to be against someone because of their colour, 
creed or religion. But then when it comes to a moral ground like 
this, they feel very strongly about it. 


I do not want to see the type of persecution where somebody 
is fired from a job just because he is homosexual. But I still feel 
in the case of the small businessman or the farmer if on the 
grounds of not wanting to work with or not wanting to have someone 
around their family who has that particular orientation, that they 
should have that right still to make that decision. I think that 
Carries through into the situation with schools, with teaching. How 
far do we go in taking that freedom of choice away from some people? 


I think the case has been well made. I personally could not 
go out and fire someone from a job because of that situation or 
move him out of an apartment in my house or whatever, unless his 
actions brought that about. That can happen. I live in an apartment 
building and had the occasion to go down to our shower rooms, the 
Eaunayp andstind a couple’ of “fellows fooling around in there. That 
is pretty distasteful. You could say that could happen if you are 
heterosexual too, except that we have separate facilities so it is 
not likely to happen that way. 


I just find with my own convictions that I just cannot cross 
that line to say yes, I will support a particular case. But I think 
in the cases where it is just blatant discrimination because 
somebody is that way where you are involved in a larger company, 
where it is not a personal thing with the person that has a 
business in situations like Jack talks about, that we can be very 
careful to try to watch situations like that, and maybe come up 
with some way of preventing it. The same in large apartment 
buildings. 


At the same time, if actions like I saw in my own apartment 
building, take place, I would think there should be some recourse 
for those people who do not want to condone that type of action 
publicly either. 


I will not be supporting the amendment as put by the member 
for Hamilton Centre. However, I think it is something we can 
continue to review and perhaps find some way of preventing outright 
discrimination, but at the same time not taking some freedom of 
choice away in individual situations. 


Mr. McKessock: Thank you, Mr. Chairman. Although I am not 
a member of this committee, I want to take a couple of minutes to 
speak against this amendment. I doshate.to dorthis seeing as my 
colleague is introducing it, because she is an outstanding member 
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from Hamilton Centre. She is usually right, but this time I feel 
that she is wrong. 


It is my understanding and from what I have read from more 
learned people than myself, that homosexualism when encouraged can 
become more prevalent. Therefore, I feel we should not do anything 
in law that might encourage it or look as if we condone it. 


Canada is known as a Christian country, and we like to pride 
ourselves in this. Our laws from the beginning have been generally 
based on Christian principles. We do not generally approve things 
that God disapproves. We do not condone murder, Stealing, et 
cetera. Yet in the bible, homosexualism is classed with these and 
in numerous places in the bible, homosexualism is condemned by God. 


It is easy I feel to understand why, because God made man for 
woman and woman for man and any other mix of these two does not 
work. It interferes with his plan to populate the earth. So it 
makes sense. Therefore, I feel we are making a backward step and a 
step away from God and a step away from being a Christian country 
if we were to pass an amendment such as we have before us that 
would give homosexuals special rights that could spread 
homosexualism. 


92 30RD. « 


Mr. Stevenson: Mr. Chairman, I just want to make a few 
brief comments. Going back to what Richard had Said earlier on 
tolerances and speaking particularly again of rural areas, I think 
he expressed that very eloquently. Certainly there have been some 
very ugle scenes in rural areas over the years, but people who live 
there may not be terribly complimentary to each other in the names 
they call each other from time to time, but in general, they work 
together for self betterment and the betterment of their community 
and have done so for many years. 


I think there is a certain undertone in the rural areas of 
why we need a human rights bill at all. Why some of the things that 
are included have to be there. Probably, as has been mentioned 


earlier, this is one of the more Provocative issues that is 
included. 


T agree with many of the statements that Sheila, Susan and a 
number of others have made in that I certainly accept the fact that 
there are many areas where people do not have a choice and I would 
accept the fact that sexual orientation is one of those areas. I do 
feel, however, unlike race and some of the other issues, that 
regardless of what one's sexual behaviour or orientation or 
motives, drives or whatever you wish to put into that area, whether 
Or not you do have a choice, you do have a choice of how you 
express Your .behaviour publicly. sHow public you are about it and 
how you express that in a public scene. 


It seems to me in general the people of this province will 
accept a very wide range of sexual behaviour with most of them not 
being terribly critical of that sexual norm, if you wish to call 
it, but I would say that is a very broad area nowadays. I question 
In the area that I represent that a homosexual there runs any 
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greater risk of harassment, black, male, whatever, than a 
heterosexual who makes it very public that he or she is sort of 
playing the scene in a very big way. It seems to me as long as 
people make a choice of expressing their particular sexual 
orientation in a moderate way, that people will tolerate that 
behaviour whether they believe it or not, or accept it or not. 


There I feel they do have a choice. I feel if it is expressed 
in a nonabrasive and a nonprovocative way that in general they will 
be accepted. I would go along with Mr. Eaton when he said that 
possibly we will have to look at some means of stopping 
discrimination just because somebody happens to express the word 
that he happens to be homosexual or happens to be whatever, 
regardless of what we happen to be talking about. I would have 
Peeaceditticulty accepting that. But as it stands at the moment, J 


am not prepared to support this being included into Bill 7 at this 
time and this particular method of inclusion. 


Mr. Lane: Mr. Chairman, I think everything I would have 
said has already been said. I am one of those fellows who listen a 
lot and do not speak too often. I listened to a good many 
delegations that came before us this fall and I took some issue, as 
some of you will remember, with a couple of homosexual groups when 
they more or less threatened us that if we did not include sexual 
orientation there would be trouble. Having been a salesman in my 
lifetime, I do not think that is the way to sell a parcel of goods. 
If you want somebody to buy something, you do not threaten them, 
you try to persuade them. It bothered me a little bit that, while 
they said they were not asking for anything special, they seemed to 
be saying, "If you do not include it, there will be trouble." And 
if we do include it, there will more trouble. 


I listened with a great deal of interest to the groups who 
did come before us and to the various people who spoke tonight, and 
I can agree with almost everybody on some of the things they said. 
The one thing that has not been said is that the part Oferural 
Ontario I represent is not yet ready to accept this type of change 
in the original bill. I think we will be doing the homosexual group 
more harm than good by including it, because we would be forcing 
people to accept something they are not ready to accept. Il 
personally feel we would not be doing them any favour. I want it 
known that I am not bound by any political affiliation to vote any 
way on this particular amendment. Like other people, I certainly 
have some sympathy for the situation, but I am not prepared to 
support the amendment to this act. 


Mr. Chairman: Is there any other discussion? 


MseeCOpps. ihe minister does not want to say anything? He 
has spoken to most of the other amendments. 


Hon,eMp.sblgle: el think we have had some very sensitive 
comments from the members of our party and that they reflect the 
POL LOuSOL the pally. 


Ms. Copps: I am Just surprised, because you have chosen 
to speak to every other amendment. It is rather unusual that you 


choose not to speak to this one. 


or 


Hon. Mr. Elgie: I just have. I said I am supporting the 
position as outlined by our members, and I think they have put it 
very sensibly. 


Ms. Copps: Can I wrap up then? 


Hon. Mr. Elgie: Certainly. 


Ms. Copps: I would like to preface my wrapup by saying 
that, although I am not a business person and I do not run a 
business, I would not be sitting here on this committee were it not 
for the small business people in my area. I am a journalist by 
trade and I do not think that gives me any better access to 
information or material. I am here as an elected representative 
representing all aspects and all segments of society in my 
community. In my riding, there are some three or four local 
business associations that have communicated to me various degrees 
of support or nonsupport for the legislation. I do not think the 
fact that I am personally not involved in business makes my 
interpretation of the bili any lessevalids= 


I did, however, want to make a couple of comments. First of 
all, when Bob said he had concerns that we were moving away from a 
Christian society, I think one of the things we have to recognize 
living in Ontario is that we are moving towards a more pluralistic 
society. Although I am a Christian, a Catholic,. I sfeel [awantato 
live in concert with other people not only of other faiths and 
religious beliefs, but of other sexual persuasions. It is something 
that is facing this province and it is something we as legislators 
have to be prepared to deal with. 


I could not let a couple of comments pass, one with respect 
to the bathhouse raids. If the honourable member feels the 
bathhouse raids were nothing more than Simple arrests in a bawdy 
house, he is not reflecting the true situation. The member knows 
full well that the bathhouse raids were the largest raids ever 
perpetrated on this province after the War Measures Act. 


Mr. Eaton: That is not what I was Saying. I was talking 
about the activities taking Place. 


Ms. Copps: The bathhouse raids were mentioned tonight and 
all I can say is they were certainly a political issue at the time. 
If the member does not recognize that, then he is being incredibly 
naive. Mr. Lane in his presentation referred to the fact that some 
of the groups that came in--and I felt this myself--perhaps had a 
confrontational mentality rather than a spirit of co-operation. As 
legislators and as people, we would prefer to deal with people who 


come with demands that we feel are Concilvatoryesrathersthan 
confrontational. 


9:40 <Alhe 


However, I think back in my mind to some of the struggles 
that have occurred over time for minority groups to be represented. 
Susan mentioned them in her comments, for example, women. At the 
time women were accepted as persons and given, the right =to=vote, 
there were many women who belonged to the radical fringe and felt 


aS 


morced to chain themselves at Parliament Hill. At that time, it 
would have been considered a terrible disgrace for those women to 
come out in public in that way, yet some of them were forced to 
become the vanguard of their movement and to speak out where many 
others were afraid to. To this day, we know discrimination exists 
against women, despite all the legislation and all the good 
intentions in the world. 


To address the subject of religious beliefs, I think if we 
are really sincere in taking a look at religious beliefs, we have 
to recognize that not only has the Anglican Church spoken in favour 
of the amendment, but so has the United Church. As I mentioned in 
my earlier remarks, the Hamilton conference of the United Church 
has spoken before the committee. I am expecting a letter of support 
from the national conference of the United Church. So there is a 
religious element within society that would see the acceptance of 
this legislation. 


I can only reiterate that I am not asking you particularly to 
endorse or accept a lifestyle. I think back to the time when I was 
a child. I was born and raised in a Catholic household, I attended 
parochial schools all my life, and there was a time in my life when 
I thought it was a sin to enter a church of another faith. I am 28 
now, so this would be as recently as 20 years ago. In our religion, 
we took a very narrow view and you were simply not allowed to set 
foot in another church. 


Mr. Boudria: Or funeral home. 


Ms. Copps: Church or funeral home or whatever. Obviously 
society is changing and we are becoming more DluLradUsticw bed not 
think it is expected that any of you have to condone a lifestyle or 
orientation you are not prepared to accept. I think you have 
endorsed the principles tonight. Ross spoke to the principle that 
we do not want to see people discriminated against in this society. 
What we are doing in this situation is saying, "We do not want you 
to be discriminated against, except if you are homosexual." 


Take a look at amendment number one. It does not even address 
the issue of employment of teachers and working with children that 
WaS.a-question of concern for Mr. Renwick. Amendment number one 
addresses the issue of access to services, goods and faci Leerese tet 
does not even address the issue of accommodation. It addresses the 
issues: Should a homosexual be allowed to walk into a restaurant 
and have a meal in a public facility? Should a homosexual be 
allowed to partake of local library services? Should a homosexual 
be allowed to use city hall for his or her purposes and meetings, 
et cetera, the same as anyone else? 


Amendment number one is the most inoffensive and innocuous of 
all the amendments. It talks about access to services in this — 
province. If you are speaking from a general moral dissuasion, Li 
you are saying you cannot support the possibility of having a 
homosexual share an accommodation in an apartment building or a 
place of employment with you, you are not being asked to consider 
that in amendment number one. You are simply asked to say whether 
people of every sexual orientation--and that could work equally 
well for heterosexuals--suppose you were faced with a situation 
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where you entered a homosexual place of business and the homosexual 
said to you, "I don't want to hire you because you are a 
heterosexual." Don't you think you deserve the right to work or 
enjoy goods or services not based on your sexual orientation? It is 
a two-way street. We are not saying it is simply for homosexuals. 


We are saying that, regardless of sexual orientation, you 
should have access to available public services, facilities and 
goods in this province. You can go into the government bookstore 
and pick up whatever publication you want, et cetera. You are not 
being asked to accept homosexual teachers in your schools, although 
we know they are there already. You are not being asked to share an 
accommodation with a homosexual even though we know that the 
amendments clearly state that where you are actually sharing 
accommodation, there is an allowance for discrimination. You are 
Simply being asked to say that homosexuals are entitled to the same 
goods and services in this province as everyone else. 


If you are concerned with the moral issue of sexual 
Orientation, I think you can safely say that amendment number one 
Should and could carry with no malice aforethought, and you may 
have to reconsider or set aside the other amendments. But I think 
amendment number one in section 1 is clearly directed Simply at 
access to public services and public goods. It does not talk about 
accommodation or jobs. I think we have to bear those facts in “mindy 
and bear in mind the fact that we are pluralistic society, and 
decide whether we are going to be dragged there kicking and 
Screaming or whether we are going to go there of our own accord. 


I might add when you are talking about community consent, 
there is a gentleman here tonight who distributed 20,000 flyers in 
my riding inviting people to come to a public meeting at which he 
was going to expose my position as a promoter of homosexuality in 
this province. In fact, I think the number of attendants from 
20,000 flyers numbered about 30, 15 of whom were from the gay 
community, some of whom were from his Organization, and there were 
about half a dozen people who actually came to the meeting. 


My name has been on the front page of my local newspaper 
Saying that I am speaking out on the issue of sexual orientation, 
and I have had small business people come to me and say: "Sheila, 
we are glad you are doing it. We may not agree with those people's 
lifestyle, but we feel in this Province there should not be 
discrimination that is legalized in the form this discrimination is 
legalized." I have had so much positive feedback that it has struck 
me, because I certainly thought I was going out on a political 
limb, and to date I have not seen the evidence. I have seen only 
people who have come forth and said, "Thank goodness we have 
Someone in the Legislature who has the courage of her convictions 
and is prepared to go ahead with date gee 


If you are of the conviction that you cannot tolerate 
homosexuality in jobs or in accommodation, so be it. We have 
certainly exhausted every argument. I am not going to bring you 
around at this late date. However, I would urge you to consider 
that section ly "parte, vaearc Strictly and solely with access to 
Services, goods and facilities in this Province and does not 
address the issue of employment or accommodation. Tteesesavingete 
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George Hislop he can go into Toronto public libraries in the same 
way aS I can. I think all of us would agree that, no matter what 
our feelings on the issue of sexual orientation with respect to 
employment or more specifically with respect to accommodation, we 
would have no choice but to support this amendment in section l, 
part I, because it reflects the ideal of a nondiscriminatory 
society towards which we are working. 


Mr. Riddell: Mr «(Chaitman,. just on apointilof 
information, were we told in any of the presentations made that 
people were denied access to libraries, people were denied access 
to municipal offices, people were denied access to restaurants? 
Were we given that kind of evidence? I have yet to go into a 
restaurant or some of those facilities and had somebody ask me, 
"Are you heterosexual or homosexual?" I have never been faced with 
that question. 


Mr. Chairman: Mr. Riddell, I think you are asking the 
question of the chair. All committee members have access to the 
information that has been presented and we have had it well 
summarized . 


Ms. Copps: On that point of information, the member asked 
for that information and I would refer members of the committee 
back to the letter that was submitted by the group from North Bay 
who were asked to leave the Ramada Inn, which is a public forum. 


Mr. J. Johnson: In view of the uncertainty of the House, 
I think we should address the question and vote. 


Mr. Chairman: No, Mr. Johnson, the House is not 
bncertain. This 1S not a vote bell. 


‘Mr. JesJounson: 1t 1S avery uncertain climate. 

Mr. Chairman: I understand that people would like to know 
what is going on. My understanding is that this is a 10-minute 
recess to bring the House back to order. I understand that one 
party is leaderless at this stage of the House. That is the 


Situation in the House as I understand. This is a 10-minute 
Speaker's recess. 


9:50 p.m. 
Interjections. 


Mr. Chairman: I think I am ready to vote on this question 
actually. 


Mr. Boudria: Who are the voting members? 


Mr. Chairman: I can tell you. As long as the chair and 
the rest know-- 


Mr. Laughren: Can't we have the honour system? 


Mr. Chairman: All those whose hands go up when I call the 
vote. As long as they are in order, those will be the ones. Let us 
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have a look and I will look and we will make sure it is in order. 


Ms. Copps: Can we just verify that in advance, please? I 
would like to know who the voting members are before we go to the 
vote. 


Mr. Chairman: Ms. Copps, Mr.) BoudriayuMr «Baton perce 
Havrot, Mr. J. M. Johnson, Mr. Lane, Mr. Laughren, Mr. McNeil, Mr. 
Riddell, Mr. Stevenson and Mr. R. F. Johnston. 


All those in favour of the amendment? All those opposed? 
Motion negatived. 


Mr. Chairman: Is there anything else on section 1? Mr. 
Johnston. 


Mr. R. F. Johnston: I presented an amendment earlier in 
which we need to delete two sections which have now been dealt 
with, political belief and sexual orientation, but I would like to 
put that amendment before the committee now, if I might. I think it 
was distributed early on. 


Mr. Chairman: Right. 


Mr. R. F. Johnston moves the following amendment: That part 
I, section 1, be amended by adding between the words "without" and 
"discrimination" the word "adverse"; that after the word 
"discrimination" add the words "without limiting the generality of 
the foregoing," and that to the end of the clause add the words 
"record of offences or the receipt of public assistance." 


Is everybody clear on the amendment being moved? It is the 
first one that was circulated by the members of the NDP. 


Mr. R. F. Johnston: It is probably the last one in that. 


Mr. Chairman: Yes. Actually the package did not come in 
order. It is the second to last one. 


Interjections. 


Mr. Chairman: Mr. Johnston, I think everyone is clear on 
the amendment. 





Mr. J. M. Johnson: Where is it? 





Mr. Chairman: If you look on the second to last page of 
the package from the NDP. 





Mr. J. M. Johnson: I can read it, but I can't understand 
a 


Interjections. 


Mr. R. F. Johnston: It would read as Collows;, at element 
Section LEN Every person has a right to equal treatment and 
enjoyment of services, goods and facilities, without adverse 
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discrimination and without limiting the generality of the foregoing 
pecause,of. race, ancestry, place of origin, colour, ethnic origin, 
Citizenship, creed, sex, age, marital status, family, handicap, 
fmecoGduOr eOrrences)oricthe receipt of public assistance." That is 
how it would read now with these amendments in it. 


We could deal with one at a time, if you would prefer, or we 
can deal with it all. 


Mr. Chairman: Mr. Johnston has suggested he is prepared 
Bordeal with it all. Is there any objection to dealing with it all 
in one kit and kaboodle? 


Mawes emOnnscons-lnejargquments, if E might; -go as 
follows: Put in the word "adverse" between "without" and 
"discrimination" to make it "without adverse discrimination." I 
wanted to do this for a couple of reasons. One was to emphasize the 
negative factor of discrimination, in general, that the word might 
be interpreted to--because the definition under part II, section 
9(c) "discrimination means differentiation resulting in an 
exclusion, qualification, or preference"--I wanted to make it clear 
that was in a negative fashion, that it affected somebody; 
Specifically, to allow for what is referred to in the bill as 
positive discrimination, that ability to try to have affirmative 
action which is also implied within the bill in other sections. 


That notion that giving preference to a group which has been 
discriminated against in order to overcome that, or redress that 
discrimination in general, in principle, is something we would 
accept. I know that members of the committee have GL ELIcuLty wien 
the specifics of that, in that a number of arguments have been made 
throughout the procedures about what role affirmative action might 
take. A number of people have spoken against the notion of quotas. 
For instance, if one was trying to follow the American system. 


But in terms of the ability of the Ontario Human Rights Code 
to suggest that there might be some redress of a discrimination 
within a business, in terms of overcoming that problem, is 
something that I think we all agree is a power that we would like 
to see the commission have, some of us in limited terms, and some 
of us in more specific and stronger terms than are Pri tne ota 
the moment. But in terms of the principle involved, I wanted to 
emphasize that one can discriminate on a temporary basis at Omer ye co 
overcome a long-standing kind of discrimination. 


Examples that have been used in the past are examples in 
terms of trying to get an employer to accept some blacks, maybe 
giving some kind of an incentive to an employer to do so, which 
Could be seen to be a positive discrimination, to overcome what had 
been a negative discrimination or an adverse discrimination in the 
past. That is the reason for the word "adverse." 


The reason for adding "without limiting the generality of the 
foregoing" was, as all members will know, my desire and that of Mr. 
Renwick and our party to try to open up this deLinleLtonuoLt WhOeis 
covered from freedom of discrimination. 


We suggested this be put in for a number of reasons. The 
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first one is that it comply with the thrust of the preamble, the 
preamble being one which is a very open-ended kind of suggestion 
that we must overcome adverse discrimination within our society in 
general and that, from time to time, the recipients or the victims 
of discrimination may change, but that the notion that, in our 
society, an adverse discrimination is something which is 
unacceptable, is something we would like to see accepted. We would 
give to the commission the power to decide when that was the case. 


We had a number of groups before us who do not fall within 
the mandate of this particular listing that we have of people who 
are discriminated against, and that they have not been 
discriminated against for race, ancestry, place of ODI, et 
cetera, but because they had a beard, or because they were 
overweight or whatever. In some cases this could be justified and 
not be seen as an adverse discrimination, and there are a number of 
examples given for that. In a number of other cases, there could be 
seen to be an irrelevant or frivolous reason for turning somebody 
down for a job. 


10 p.m. 


To have an open-ended kind of definition of this would allow 
the Ontario Human Rights Commission to make judgements over the 
next number of years before we amend this bill again. It would be 
wise to have an open-ended kind of clause, and we came up with this 
one, having chosen among a number of options, quite frankly. We 
were trying to decide between the notion of "unless reasonable 
cause exists" for the denial, which is in the British Columbia 
code, or whether to say "for reasons such aS ce Make rrt 
open-ended, but we decided this was the wording we preferred to try 
to use. 


It should be clear that I do not see this as some sneaky way 
of getting inclusion for people so that they are not discriminated 
against for reasons of political belief or sexual Orientation, two 
things that the committee has just voted down. I do it ina very 
open-minded and open-ended fashion, to say that at some DoLnt sor 
other this committee may not be meeting, or a following committee 
may not in years to come, but that it may very well be that the 
commission decides those things are an adverse discrimination and 
are unfair at the specific time they are raised. 


I would like to see the potential for this commission to have 
the power to do so. I know that some committee members, in the 
past, expressed some concerns about the range of powers already 
given to the human rights commission, and I know that there have 
been some concerns, both in terms of investigative rights and other 
things, that made people feel uneasy about the strength or power of 
the commission. I would also Suggest that none of us have wanted 
this to be a commission that was so tied down by rule of law and 


finite dotting of i's and crossing of t's that it is unable to grow 
Or to adjust to the times. 


Surely it is easier for the commission that is dealing with 
complaints coming in on a regular basis, the thousand or so that 
are on the go all the time, to make decisions about what is 
Changing and what is not changing in our society, and how best to 
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adapt to it, than for a committee of the Legislature that looks at 
this every 10 or 12 or 13 years, or whenever was the last time we 
got together on this bill. I would hope the committee would see it 
would be worthwhile to have a general statement of principle in 
this opening clause, which would indicate that the committee was 
not hamstrung in determining that something was an adverse 


discrimination by a Simple listing that becomes out of date at some 
Boint or other. 


To argue that it does not become out of date, some time or 
other, would be to argue against our inclusion of marital status, a 
family, and of handicapped, that are already in here, because those 
are changes to that bill that we have added since. With the good 
judgement and the experience of our commission, we could also have 
been dealing with it in an open-ended way, in the last number of 
years, if the commission had the power to do that. It is also fair 
to say that a number of years ago that sex would not be-- 


Closure has been moved? We are sitting here and closure has 
been moved? 


Interjections. 

Mr. R. F. Johnston: I wonder if we can be clear on this. 
You said there was just a 10-minute recess to regain order. It is 
not that there is a vote to be taken in short order on closure? 


Interjections. 


Mr. Laughren: If the motion has been moved on closure, 
there's an opportunity for members to speak on it, is there not? 


Mr. Eaton: You cannot speak on a motion to rule on 
something. 


Ms. Copps: They are moving to invoke closure on the 
previous amendment, which other people are saying on a point of 
order should go on the next amendment, but it is under discussion 
right now. 


Mr. Chairman: I think if it is under discussion, it would 
be under points of order. 


Mr. Eaton: Maybe it would be appropriate, if some of the 
members have left and gone up there, if we did adjourn and go up 
there for that. 


Mr. Chairman: Mr. R. F. Johnston moves, seconded by Ms. 
Copps, adjournment of the committee. 


Is this the wish of the committee? 


Ms Copps:.yes, it's the first time in 50 years and I 
would like to be there. 


Mr. Chairman: We will stand adjourned until “L0so clock 
tomorrow morning. 


The committee adjourned at 10:07 p.m. 
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THE HUMAN RIGHTS CODE 
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RPesumingesconsideration. “of P Bill \7,. Am “Act ~‘to Yrevise: and 


extend Protection of Human Rights in Ontario: 


Mr. Chairman: We have a quorum. We adjourned last night 


. ae ETT, ET A 
memocioneby, Mr.) Johnston. I believe he was just summing up at 
that point. I might be wrong though. 


Meera te sconnston: «lL vthinketthalr isi wishful “thinking, 


“Mr. Chairman. DO you remember exactly what I was saying? Otherwise 


I will probably have to go back and start again? 

Hon@@MirmnElgle: .Wathout. Limiting the “generalities -of the 
foregoing, I am not averse to your continuing with the other 
matters that you have not addressed yet. 


Mrs t Rube doOhnston:. You would” not “be--considering that 


was adverse discrimination if I were to go back and say it all 
_again? . 


I think I made most of the points I wanted to on adding the 
Section about "without limiting the generality of the foregoing." 
The primary notion here was to give flexibility to the commission 
to be able to adapt to changes that might occur Une themrutluLe and 


_the need to protect groups of people who might be the objects ofta 


type of discrimination which we are not at, othe. presents time 
Gealing with. I think I used in my remarks the example of several 
eas in section: 1 which were not there prior to this bill being 


Wprought in and said that we cannot necessarily foresee which ones 


will be needed in the next number of years. But if we are going to 


Wait for an extra 10 years or so before we review this baila) Sn 


Gepth, then this would be limiting and strait-jacketing the 
commission. 


I wanted also to add to the list at the present time under 


| this first section, which is to do with the enjoyment of services, 
goods and facilities, a couple of the groups which we find covered 


under other areas and for which I am surprised there is not 


M@overage at this point. Two of those-groups we have debated, and 


Mate will Not include them ineasthis: “mOciOn.--One is to do with 
sexual orientation and the other is to do with political belief. 


It strikes me as strange that we have no coverage in this 


section for people who have paid their dues in terms of tavcriminaL 


Focord and, therefore, that the matter of record of offences is 


not included in this general listing of who is free from 





discrimination when we have it in some of the other categories 
later on, as we go through the listing. Why is that the case? I 
was hoping that we could just add the term "record of offences” 1n 


this matter as well. 


A 
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The other item I thought would need to be included would be 
some protection “for people’ "who = are’ - in Treceipiegce Bipupiic 
assistance. It just came to my attention and I raised 1t™in= the 
House yesterday. I think’ the Wminister was" there au) he rie ae 
recent Toronto | housing registry survey, done by the three 
nonprofit housing registries in the city” Of sroronce Whroh try (to 
provide’ Yhousing “to =peopl 6 ewhowsare or limited “means, s) listed-we 
number of potential landlords who would be willing to take people. 
Forty per cent of them were unwilling to take people for the 
reason that they were receiving public assistance. That is a 
severe limitation in terms of a-\registry which 1s “designed 
specifically for people who are at the low-income end of the scale. 


Tt strikes mé-as. Strange that we would) notiinoves tee chic 
first clause, which outlines those who are not to be discriminated 
against, those people who are in receipt of public assistance, 
since, we.do add. it ‘in to the) other dtems. Werdo note inc! udemsreton 
contracts or employment, but that they would not be included in 
the enjoyment of services, goods and facilities seems to me to be 
strange. Therefore, we have moved that these two groups--people 
who have a record of offences, and people jwho “are in sreécertptor 
public assistance--should be included in this general listing of 
those who are exempted from discrimination. 


Mr J.) Ms. Johnsons) Mr.> Chairman Sand Mr meet. eo cei, ai 
would Tike to set out some of my concerns, not only with this 
amendment but with possibly similar types of amendments throughout 
the legislation which are being proposed. It seems to me that one 
of the concerns expressed by people who appeared before this 
committee was the fact that the legislation was possibly not 
drafted in the clearest, most concise manner and that a lot of the 
interpretation was left to lawyers or the human rights officers. 


This was a concern to me because I feel this type of 
legislation should be clear, that every party involved, every 
citizen, has the right to “know what= we are: setting» Out i nestie 
legislation without having to go to a lawyer and without requiring 
someone in the human rights commission to indicate whether they 
have made the right decision’ in hiring or “in allowing someone fee 
move into their accommodation. 


I would think that when we draft this we should do it on the 
understanding that it would be understandable by everyone: the 
landlord, tenant, employer and employee. Something of this nature, 
this amendment that Mr. Johnston has proposed, "without limiting 
the generality of the foregoing," which he has explained as to 
what he perceives it to be, quite frankly, To sti) wcannotmaccena 
as something that cen’ be “placed in “Secttonsv el "to oe nG sere 
understood by the public, 


I. ,have a. great deals of difticuley with thio mtanc aac oe 
mentioned, I am not talking only “about “this one "section. ) swoule 
like to think that when we draft this legislation we keep the 
concerns of the people in mind. I have difficulty with it’and Tan 


sure there are many people out in the real world who would have 
the “same di fticuLley. 


. 
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I opened my business 31 years ago on this date, and at that 
time we had very little government interference in business. I 
used to spend two or three hours a week looking after my books and 


most of the time in merchandising, retailing, buying and selling. 


Today an average businessman in the same situation would spend 50 


mer cent of fTiowciine. Dnethe,.oLfice. 


We have imposed an intolerable burden on the small business 


community. We are constantly bringing in legislation that they 
cannot live with because they cannot understand it. We have the 
Mee oortunity,, today,,,and until this _bill is through, to. draft 


legislation that is clearly understood by the average person, not 
a lawyer, but someone who does not have legal expertise or advice 


or knowledge. This is what I hope we can do. 


This..clause of Mr. Johnston's just leaves me baffled as to 


what it means. I think that in many cases an individual would hire 
_ someone in good faith and find out that he may have broken a law 
by some method he is not even aware of. While they say that 


ignorance of the law is no excuse, I would submit that if you 
cannot understand it, then surely there must be some excuse. 


Mr. Johnston mentions that it is an open-ended clause with 


'flexibility. I submit that those are two terms that create a 


problem. I think that it should not be open-ended and it should 


not be flexible. We should clearly say what we want to say and 


Becept it.or reject it, but let's be concise, let's be "clear. 


Mr. Chairman, I have taken too long, but I would submit that 


-what I have said on this amendment I would 1-3ke -tovecanry- through 


the rest of the bill.. Thank you. 


Mandela. Copanoteathink » we: cans ‘suppor ty i tse 1 think 


“Mr. Johnson made some good points. When it comes down to. the 
‘definition of "adverse" I suppose what is adverse to one person 
would not be adverse to another person. I think it probably just 
liddies the water. more than it is now . As for "without limiting 


the generality of the foregoing," I think the foregoing is spelled 
out fairly clearly. We are dealing with services; we are dealing 
with goods and facilities. What else could possibly be included in 


|ythere? 


I think the more wording you put in these bills, he more 


- opportunity you give to these lawyers to have a real heyday when 


Bhey get a case .into court. I. can see what Mr. Johnston is getting 
Bt if he is talking about, say, discrimination in the case of a 
senior citizens' home, but I think that is covered under section 
14, which states: "A right under part Be as ener infringed by the 
implementation of a special program designed to relieve hardship 
Or economic disadvantage or to assist disadvantaged persons Or 
groups to achieve or attempt to achieve equal opportunity Sorethat 
Mseelikely to contribute to the elimination of the infringement of 


Mmiights under part 1." 


I think maybe his fears are covered under that section of 
the bill. I agree, I think the less verbiage we use in some of 


Mihese bills, the better it is as far as the public understanding 
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what they are all about is concerned and in preventing a real 
heyday. for lawyers who like “to get these’ thingswiinto =the~courtes 
and start to argue these sections “of the bill *theatemomrnot nave 


clear meanings. 


I think I am speaking on behalf of our members when we say 
we cannot support it. Maybe Ms. Copps would like to comment. 


Mr. Chairman: You think you “are speaking wrom™= benalt Poe 
your members. 


Ms. Copps: Migs Chairman, i would like some 
clarification. ~ think” that Mr. “Johnson Has hetw the nari sone 1s 
head when referring to the issue of-- 


Ms. Copps: Mr. Chairman, is would like some 
clarification. I think, Mr. Riddell hit the: marl fon thesneades when 
he. referred to the issue of adverse discrimination, "because 4% 
think you would need a breakdown of the definition of adverse. 


In part II, if I understood you correctly when you ‘spoke 
yesterday, Mr. Johnston, I think you were referring to "without 
limiting the generality of the following" rather than “the 
"foregoing" when you are talking about areas of discrimination. 
you were not referring to services; you were referring to the 
actual issue of discrimination. In legalese "the foregoing" means 
“the preceding" and would cover services rather than the actual 
Sheatoreause rim hat lon. 


Mr. R. F. Johnston: What we were trying to say was that 
there 1S a generality expressed, that is, that there should be no 
discrimination in the right to equal treatment and services, but 
it is then closed down by a list of exceptions. What we are saying 
is that “we: are “not trying” too eVimiureerne generality. ofesthac 
foregoing. . 

A 


Ms. Copps: Right. Are you limiting the generalgtymon "the 
services, or are you limiting the generality “of the Yareas og 
discrimination? 


Mr. R. F. Johnston: One is trying not to limit the generali 
ty of the right to equal treatment. 


Mx. Chairman: Ms. Copps, you will have to speak into the m 
icrophone. 


Ms. Copps: Sorry. It was my understanding from what you we 
re saying yesterday that you were attempting to provide the inclusiv 
e as well as the exclusive wording. In that case you would put "with 
out limiting the generality of the foregoing" at the very end of the 
amendment so that it would cover all those prohibited areas of disc 
rimination. If you say "without limiting the generality of the foreg 
Oing" after "discrimination," that refers Specifically to services, 


but it does not expand at all the context of prohibited areas of dis 
Craminaty on: 
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Mer fron Ese onmstonee’ I Ssunderstand.~ what..you rare “saying, 


MBut I think you are misinterpreting what we are saying. The 
general statement Vs that all “people have a right to’ equal 
'treatment, and then that is made exclusive by a list that follows 





that and which cuts out certain kinds of features we have not 
named. 


Ms. Copps: Right. But the "foregoing" is not the 


metlowing; it°is the "preceding." 


Me eehor she so onnstons: Thatsiyiasy right.> We .doynot wank. to 
Minit that generality of equal access by the list that is 
following. 


Ms. Copps: But when you have the legal wording there, 
when you Say "without limiting the generality of the foregoing," 
that is not without limiting the generality of the following. It 
is “without limiting the generality of the preceding," which 
refers to the services and not the groups of discrimination. I 
think we would be prepared to support the amendment if Lie were 


|placed at the end of the whole passage. 


Mr Seun.Ose ei dohnstons All) cight . 91, will. be, .glad.,to. adjust 


| mt. 


Ms. Copps: I am not sure whether we should be voting on 
this thing. I would prefer to vote on it as three individual 
packages so we can make appropriate amendments, rather than voting 
on the whole thing. We are talking about three CCta we) yarn emer. 
moncepts. 


Mreach oa meio onnstons.iCoutdssio move that we Spit. kt DEO 
the three sections to deal with it as expeditiously as possible? 


Mr. Chairman: Yes. Obviously we are going to have to do 
that at this stage. We did ask about it. Is there any other 
@iscussion on any one of the three since we have started out that 
way? We will split it in the vote. 


Mr. R. F. Johnston moves that section l be amended by adding 


the word "adverse" between "without" and "discrimination." 


Motion negatived. 


Mop Corps: » On vy the second one, I happen to have an 
Smendment. If Mr. Johnston doesn't opaeectyet think would use 
Slightly different wording. If you want to use it as. your 
Bmendment, I do not care. I think you have a copy of it; it was 
given out in the package. Agaan, yeh TS. 2.the question of the 
inclusive» wording, but it places the “without limiting the 
generality of the foregoing” at the very end of the section, 
rather than specifying for goods and services. 


Mr. Chairman: Do you have an extra COpy of the amendment? 
Ms. Copps: I think you have one. 


10:30 a.m. 
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Mr. Chairman: Ms. Copps moves that each of sections 1 to 
5, inclusive, be amended by inserting after the last word therein 
respectively, "without limiting the generality of the foregoing. {" 


We are into another area here. Is there any objection to 
dealing’ *wich*"this-sasi tat pertains Sto sect foncess through 52 weMies 
Johnston, do you have any objection to dealing withisthis as Ms. 
Copps has indicated? 


Mime. dhs. LON S CON ser hatetlon ta hen 
Mr. Chairman: Is there any further discussion on this? 
Mi RICGehi: 1 would sbikesto near Mss Copps' explanation. 


Ms. Copps: It goes back to the points Mr. Johnston made 
dast night. It is the idea of inclusive rather than exclusive 
wording in the code. There were different arguments given. For 
example, the British Columbia code basically states that no person 
shall be discriminated against. Then it leaves to the court some 
interpretation of discrimination. It is a more open-ended concept. 


t think the courts have shown that it is better tO Liss 
groups, as yousee listed here, but that does®not! meen thatsee 14 
an entirely exclusive group. It would be a basic, general 
philosophical statement that no person in this province should be 
discriminated against. 


Hon. Mn. Elgie: Mr. Chairman, “8 just want to 
re-emphasize what Mr. Johnson was Saying #4. ehinkemltosis important 
that a code say what the government intends that, d tsuicover Sinsice 
far as grounds and areas are concerned because there is problem 
enough, I submit, as did mr. Johnson, for individual citizens to 
understand what it is they should not be doing and what others 
have as rights as well as responsibilities. 


I think broadening not only the grounds but the areas of 
coverage, leaving it in the hands of the commission to determine 
whether or not any ground or area beyond those specified in the 
code are grounds and areas that could be addressed, leaving (1.6 2a 
their judgement whether a matter should go to a board of inquiry, 
and then leaving it to a board of inquiry as to whether or not a 
particular method of dressing or a particular hair style or 
whatever is an appropriate matter that should be dealt with before 
a bDOSras.of Anquiny , “is asking too much of society. 


I think the representative from Quebec indicated the 
importance, in his own view, of having Specifticityianiwa bid idee 
that people understand what it is all “abouts tT have already in the 
course of the committee hearings indicated that = will be 
endeavouring to put out a layman's guide in everyday language to 
(nem Dili, but how ‘de you put out a layman's guide in everyday 
language to deal with matters that you have not addressed, but may 
be addressed in a vacuum by others not being so directed by the 
Legislature? I Chirnk= tears “uneady tand that’ Ph wisienotenn keeping 
with what most of us think a Dill shouldepe doing. 


. Bie he iP Mounston: | bow ueard they ~|do" it in “pc, Siva 
Minister? 


| Hon. Mira teriboi ev Thats fs S exactly what they have done. 
gey nave beakerwathe, open-ended ..approach .and.-that. has. been 
Saat by many @s not providing the degree of certainty and 
Meoeciticity that I have said from the beginning I think this code 
should have, and my colleague Mr. Johnson has supported me. 


fae fh ae eRoOnnSton:. But 2te has not been “withdrawn —ftronm 
etemoiil,©as far as I know. It is still operating and it ailows 
| people to have another avenue of access, doesn't it? 


MonweMo. BELgVe: gigidigiinot Sayithat. it. needs achanging).: vie 
baee there. 


Mr. Riddell: What do you mean by "another avenue of 


Memecess"? sALe you saying that it .allows them to take it to. the 
eourts? 


Magee 1 oOnnston:s+1t. ‘has; happened in»BC.. 


Hon. .Mr.. Elgie: It allows .any issue that is. perceived as 


j . a ae a eae SEE, Ee EL, Pa . . 

_ discrimination by the commission to be supportable and taken to a 
board of inquiry a) determine whether or not ae is 
-@iscrimination--not on the grounds and areas we have mentioned 


here, but on any grounds or areas. 


Mr. R..F..Johnston: To be fair, in the, BC .instance where 
they have used that, it has been challenged in the courts and the 
courts did not allow the generality in the one case that 1 am 


ieware. of. 


Hon. Mr. Elgie: They have allowed some cases. 


Mr. Re &. Johnston: They ‘have .allowed Otnemeacasess ya. 


| Phink wit allows more flexibility in the area of movement. We 
already know where the lines are drawn; I do not think we need to 


extend the debate. 


MraeeGhairman:..Mr. Johnston, just<« so we are clear, are 
you withdrawing the second part of your amendment? 


Maas a Raeos ou Ghirston:: Wess 


Mr. Chairman: So. maweewareee-deadang: ‘with, one proposed 
amendment. 


Miia Rake. wonnston: Yes. 


Mr. Riddell: I am going back to the rather heated debate 


| we had on an issue last night. 


Mr. Laughren: Only one person was heated. 





Mr. Riddell: It seems to me that you people got pretty 
mpset. 





Mr. Chairman: Let's change yesterday's heapit Stage. Behe 
Legislature and in committee and get on with it. 
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Mr. Riddell: Are you telling me that if we include this, 
they could look then at sexual orientation as prohibited grounds 
LORTALSOMLni not vole 


HON. Mr. Blove:=Yos. 


Mr. Riddell: So it's kind of a  back-door “method ‘of 
getting this-—- 


Hon. Mr. Elgie: I would prefer you did not put it that 
way. 


Miie eR. UF. | Johnston: At beast si tacit mermc c smerny ae very 
direct about that. I did not say that was not'the case at alia. 


Mr ERiededi: = iiPrnoughamyour argument last night was very 
convoluted. You had me so mixed up I couldn't Sieep last migutce 


Mr. -R. fF. Johnston: “That isi usefuic mm ieeeeD remember that 
asea. EACtic LrOM noweons 


Mr. J. M. Johnson: I would Gust ike Sto makeurone brief 
comment. Mr. Riddell has brought out a point that emphasizes the 
concern I expressed. We are drafting this legislation; we are not 
really sure what the intentions are or how far it is goingetoLgor 
Whether accidentally or not, there are implications that we are 
going to do something more than many of the members of this 
committee intended to do. This is the concern I have with the bill. 


We have to be clear and concise so that we understand it. If 
we do not understand it, how in the world can we expect the people 
that we are legislating for to understand it and accept it? Let's 
be a little more concise in our amendments. 


Mr. Chairman: Are - ‘we ready for ‘the question? All 4m 
favour of the amendment? Opposed? 


Motion negatived. 


Mr’. -R- Fe Johnston? 1 will smovesonmeomine last one, the 
notion of adding to this first section, in respect of services, a 
couple of the areas which appear elsewhere as excluded groups, 
namely, record of offences and receipt of public assistance. Could 
t ask the minister if there were reasons [I am» notwliaware .of* that 
they were left out of this section? 


Hon. Mr. Elgie: I do not think it WOUldS Del fanys surprise 
to you to know that Life Together identified certain areas, one of 
which was invithe area oF accommodation, which you yourself had 
given as the reason for having some interest in the area Off publie 
assistance. That is why it is added to the accommodation section. 


Similarly, in record of offences it was identified that the 
problem was in Fevvabillitation, getting back into the employment 
context and becoming independent with regard to record of 
Ooftences. §Soe record of offences was confined to the area Of 


employment. BOth’ .Ot sthen- therefore, address issues which were 
identified. 


2 


As Mr. Johnson has said, there are a lot of the moderates 


/who support what we are doing, but they want a degree of certainty 
and they want it to address issues which are deemed to be relevant 
/eecues. Maybe in some future time other things. will become 
/@pparent that need to be addressed, but at this time, this 


government feels that those two areas--accommodation and 
employment--are the areas to address. 


Paw eee OnnetoOn:: Tt “strikes “me -as?’™strenge “that we 
Mould add marital status and family as two ..new items under 
services when those, presumably, would not be the major factors 
for those two areas. They are much more likely to be matters of 


accommodation and employment than general enjoyment of services. 


Is there some reason for not making sure that people who we 


Weve now ‘decided have access’ to basic civil rights in 


accommodation and employment should not have it in the enjoyment 


| of facilities? Do we want to have a situation where somebody can 
be turned away from, say, a library or a recreation centre because 


he is on family benefits or has had a record of offences? Even aap 


Wenat is not “likely to occur, is there) some reason for including 


‘marital status and family and not including these other groups 


that we decided elsewhere should not be discriminated against? 


10:40 a.m. 


HoOnMeMranelgie =myous ‘know, ofsxcourse, athatko mamitelwgstatus 


| a, PES OL ‘ e 
already applied to the previous code in the area of employment, 


when problems were identified in Life Together about accommodation 
'as well as in other areas. There have been several legislative 


changes intervening over the years, for instance, the Family Law 


Reform Act, identifying certain different Marital relationships. 


Therefore, it was deemed by Life Together and confirmed by this 


government that the area of marital status should have further 
extension with legitimate exemptions for reasons we felt were 
appropriate. Family status was added. 


I might just say, in looking over other legislation, it also 
will surprise you that the limited area of handicapped covered by 
the federal government's Human Rights Code applies only to 
employment, as I believe does the Saskatchewan code. SO “certainly 
it is not unusual for governments to endeavour to respond to 
situations and not to give blanket coverage. 


I understand that you would favour blanket approaches by 
"not contrary to law" coming out and “without limiting the 
generality of the foregoing," but I hope that. © you sane \ nor 
suggesting it is unusual-- 


Mr. Re. F. Johnston: Oh, no, I am just asking why. 


Hon. Mr. Elgie: --because it is certainly well accepted, 
and those are the reasons. 


I challenge you to give me any evidence where there is a 
problem, for example, inmnthessarea:or¢e public e#asstacence, with 
regard to services andvetacniazties. Certamniyy! have not been able 
to identify one and you did not in your remarks. You identified 


accommodation. 
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Mr. R. F. Johnston: Identify some for me on creed, age 
and sex. It strikes me that if we are not dealing with morality 
here, we all dealing with the specific excluded Groups; dvcdomunot 
understand why they are not added if that is not a major concern. 
it ‘seems it “1s not 44 Major concerntyfor creed these days very 
often, or place of origin in most cases. Why not these other two 
areas that are already being included elsewhere? 


Hon. Mr eB lgie :  Tist 1S (Ours pos ul Onmonm te 

Mr. R. F. Johnston: You are not moving? 

Hon. Mr. Elgie: No, we are not willing to. 

Mr. Laughren: Now there's an explanation right there. 


Hon. WMr, sEloie: ie aves givens wquitemmer expLanationmal ide 
not expect you to agree with it. When you don't I may have to 
arrange for some of my little four-legged friends to get after 
you, but that’ is all’right> I understand. 


Mr. R. F. Johnston: We are not being tied down by what 
other people are doing in other areas. I could understand if there 
were some reasons. On ~Jeneralityeonotie foregoing," I accept the 
argument for the other side of that approach; I have no Cnt ficult 
with that. What I do not understand is why, if we do not see that 
there 1S a -ditiicuity sinechas particular area, we do not want to 
add those groups which we are using for other reasons in the bill 
to make sure they are protected. If we feel that there is a reason 
to protect somebody on those other grounds for accommodation or 
employment, why not for enjoyment of services? I do not understand 
the distinction. Rather than having a nonanswer, surely-- 


Hon. Mr. Elgie: It was not a nonanswer. Issclearly: “stated 
to you, and I thought you had followed me, that Life Together, 
following a review of human Kights="issies®ltharl were evolving, 
carried out a survey throughout the province, met with hundreds of 
groups and identified public assistance in accommodation and 
employment in the area of record of offences. 


Mr. R. F. Johnston: And sexual Orientation in any number 
Of matters; let's face it. 


Hon. Mr. Elgie: They did not even get into the area of 
harassment, nor did they get into a number of other areaS we are 
Gébting inte: 


Mie ReOE. Jonnston: Exactly. 
paler oli 2c ile sl car gi 


. Hon. Mr Blgié:) t-iam telling you they could not find any 
evidence “ot problenst Therefore, we shoulda display leadership ia 


the areas where they did identify problems. That's what we have 
done here. 


Mr. R. F. Johnston: so they have found problems with 
people being excluded from services because of family? 


HONS Mr Etave: ‘yes 
eee ee 


kl 


| Mr. R. ee Johnston: People excluded from services 
‘Because of thelr marital status? 


Hon. Mr. Elgie: Have you read Life Together? 
ME. so euboe OmStons Yes, very carefully; 


Hon. Mr. Elgie: This is where they identify these 
problems. 


View ee eons ton: Adil loam ~saying 1S. that. «hey have 

identified other problems that are not being addressed by this 

bill and they did not address other problems which you are 
Sietudangein-sthis, bill. .I do not understand. why you are not 
including this area in this bill. 


HonebuMren higie: Because .we (do; not.,feel.ithere has. been a 
demonstrated problem that should be addressed. When there are 
problems addressed we should move into those areas, and that is 
what we are doing. 


Mr. R. Feawoonnston: Lfiuether, OCCas longer cool dean icc, 
because we do not have an open-ended clause in“ nhere,. that-lan 
ex-offender should be denied access to services, although he is 
protected for employment or for accommodation, you do not feel 
that the commission should have any right to make sure that that 
does not occur. The same goes for someone on public assistance who 
May be denied access to services. Even though we do not see it as 
a problem, we do not want to give the commission the power to make 
sure that does not happen. 


Hon. Mr Elgie: That's Baghts. The government will 

——_—_—_—— en nn eee ees ° ® . 
address issues as they evolve, as it has in the past from time to 
time. 


Mr. Riddell: I am going back to my example Lasts nighties Oe 
the elderly person who made his home over into four -apartments or 
something of this nature, and that elderly person by virture of 
age and maybe an overactive nervous system was very uneasy about 
renting that. apartment to a person who had a record of some kind. 
This may be the reasoning you people used in seeing that (1c. wae 
not included in other than employment. 


Hon. Mr. Elgie: I think the reason it was identified in 
Life Together was that (a) there was not a problem--nor have I 
heard good evidence of any problem, by the way--and (b) the main 


‘} one that was identified to them, at beast, (Wase itnact sen essential 


element of rehabilitation is gaining employment. That is the area 
we are addressing. 


Meee Copps:- “My understanding of record of offences is 
that the person already has to have a pardon. Are we here as the 
[NMinister of Correctional Services seeking rehabilitation, ofr are 
we here to give people human rights? .yOu, ene Sseytig that in 
employment a record of offences cannot be considered after the 
person has received a pardon, burmvenough. 1c Fs all PIgnk to give 
equal treatment to everyone as far as employment is concerned, res 
is not all right to give equal treatment as regards accommodation. 


fa 


There is an inconsistency there. If you feel you do not want 
to include record of offences, period, then I° can understand’ that 
you would have some rationale for that. Fine, you have chosen, in 
your wisdom, to include record of offences in one area after a 
person has a pardon. The selectivity just does not hold up because 
you are saying either you are allowed to discriminate against that 
group of person, or you are not. You are specifying that in the 
area of employment you cannot discriminate against them. 


TO say that it is being ‘idéntified ~as"9 an ) aren setae 
rehabilitation is not the function of the Human Rights Code. The 
function .of the Human’ “Rights. Code wis to give everyone equal 
treatment, including those who have received a pardon for which 
presumably they have already demonstrated an ability to have been 
rehabilitated and are entering the job market, the accommodation 
market and the services market on a free and equal fo0o0ting* with 
everyone else in society. There is Certainly something 
inconsistent with including them in one area and not including 
them in the other. I do not think the rationale you have used for 
Tt holds up, 


Hon. Mr. Elgie: I might add; Mr )@hairman, -'thateni cee 
the same rationale used by the government in power in Ottawa when 
they, “as well, ‘confined’ “the area "or @ reccraMeoe offences to 
employment. ; 

Ms. Copps: Are we here to discuss the législatiron “of tie 
government in Ottawa, or are we here to discuss the Human Rights 
Code? 


Hon. Mr. Elgie: I have no further comments to make. 9a 
think I have made my position pretty clear. 


Mr. Chairman: Any further discussion? Are you’ ready “for 
the question? 


Mr. R. F. Johnston: It is kind of bizarre. 

heed Wile Gh Kei Necielsfake vce 

Mi. oChairyman: Ls everybody clear what we are voting on? 
It.is 6 ada at the end) oe the clause the words "record of 
offences or receipt of public assistance." 


Motion negatived. 


Mr. Chairman: Are there any other amendments to part. az 
Scetion 12 


HOW. Mre “Higies: penee feelitainemenes are °going™» to. get 
through section 1 today. 


Mr. Chairman: Ms. Copps, I think we have picked yours up. 
Ms. Copps: Yes, I think they have all been done. 


fir, Ue eM. “Tohnnson: Fe thought I moved an amendment a 
couple of weeks ago. 


Ms. Copps: It was Passed, wasnt 12 


Mr. Chairman: We passed that one. 


Mr.) eM. DoOnnsons 


Dehowe ad a ELG1 es 


L3 


Did we not move the second one? 


mes passed earlier. We have not done sections 2, 3 or 4. 


Mire Batons. Mr. 


Chairman, 


put that section destands asupart .of thes bill’. 


Mr. Chairman: 


® carry? 


Yes. 


Section l agreed to. 


Onuseccion 2: 


Vols tad.: An amendment. tol pection «1. thar 
I would like the question to be 
There is nothing else. Shall section 


Mrea@harrmans) 1s there any difficulty on section) 2? 





Mr. 
land 2(2). 


Stevenson: 





Honey Mrs ote: 





Mr. 
1.) andr 2(-2), 


Stevenson: 
ait h: 





Section 2(1) 


I have amendments to part I, 


and 


Con wemeoOe Dori wOof hese, 
e same time? Section 2 has two parts and there 


is an amendment to each part. 


Mr. Chairman: 


It would be 


more 


section 2(1) 


2iee) ie 


pant L,, seceLun 


in order and easier for 


me to keep track anyway if you moved section 2(1). 


Mr. Stevenson moves 











Bhat pet Cue, 


amended (a) by striking out the word "in" 


section, 2 (is) Ob Binal hs be 
in *the stirst line and 


substituting therefor the words "with Lespect. CO aud mao eauy. 
lgetriking out the. word "family" in the second line of the 
subsection and substituting therefor the words "family status". 
Mr. Laughren: What is all this new fangled stuff going 
in here? 1 am getting all confused. 
Interjection: Was that in the appendix? 
Mr. R. F. Johnston: It is in the errata. 
| Mr. Chairman: This is. the “same that was moved = and 
accepted for section 1(1). Is there any further discussion? 
| Mr. Riddell: With respect to status, that nei spe themconly 
lmenange? 
Mr. Chairman: yes. 
Motion agreed to. 
NraweGhairman:. Can we .carry ; On with section 2(2) then as 
well? 
| Momsen Se rand Opuston: »We have not voted on Section 2.) 
yet, have we? 


Mr. Chairman: 


I am sorry. 
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Mr. R. Bas Johnston: I tnougie ye you voted on those 
amendments. 


Ms. Copps: I just said, can I present my amendments? I 
have other amendments. 


Mr’. Chairman: No,. we have not “voted on™ sections.) (1) cae 
was asking whether we could move the similar amendments on section 
2(2):. DO. you, Want to itreat sections?) srarcre 

Mre R. Ee ow Onnston: I “would Sslikepaitor itcont inves kwion 


SECt Lona). 


Ms. Copps: Can I go on with the amendment that you have 
already filed, the one on sexual orientation? I would like to see 
all the resteof them). sections 2 through 5, moved at the same time 
because we have already broken it up. Yesterday we broke it up 
when we voted on section 1. I would just as soon vote on all the 
rest of them at once, “which “would “be "sections ec through 95 
inclusive. 


Mr. Chairman: Is there any objection to that? What is 
your amendment now? 


Mr. R. J. Johnston: Are we doing this just for sexual 
Orientation, or are we going to do this for all matters? 


Ms. Copps: Just on sexual orientation. 


Mr. Chairman: We are on section 2(1). I have Just got. "aa 
find. it, Mss -Copps. Does everybody have the amendments? Then is 
there any objection to dealing with these amendments as they 
pertain to section 2(1) and 2(2), section 3, section’ 4(1)" ana 4(2e 
ang secre Lone >: 


ii 
Ms.  Copps: I do not really have any other comments to 
make. I think it was all very well said yesterday. 


Mr. «Riddell: I .would just Wiakommeeo wrconnenit and pay 
tribute to my good colleague Ms. Copps for taking a stand on what 
She firmly believes. What she believes may differ from what we 
believe in. I have a lot of respect for her and I am sure that a 
lot of the people throughout Ontario have a lot of respect for her 
efforts on behalf of sexual orientation and her attempt to include 
Chats nthe iba ie 


I listened to the debate ast hight. I listened to the 
impassioned pleas on the part of Ms. Copps, Mr. Boudria, Ms. Fish 
and Mr. Johnston. I was interested in the comments made by Mr. 
Johnston and Mr. Laughren when they talked about common law 
relationships, but I am just saying, where do YOU VStop7 UL We 
include sexual orientation, should we also have something in the 
bill which states that there will be no discrimination against 
people who live common law? We also know, particularly those of us 
who represent rural areas, that there are occasions when we hear 
about relationships between homo Sapiens and other genus’ and 
species (of “the animal Kingdom. What if those come to us and ask 
fOr Special Tights? 


ao 


Hour wie hi’Gtes  Whorris vgoing, to’ lay-«.the*“dclaim?) Who “is 


going to make the complaint? 


Ms. Copps: a do not suppose I would like the 
juxtaposition (inaudible). 


Mr. Riddell: Ms. Copps also stated yesterday that there 
was a time when Gatnolics® were not allowed to, go, 1nto Protestant 
churches and into Protestant funeral homes and all the rest of it. 


Weewill tell you that change was not brought about by legislation. 


That change was brought about by the ecumenical movement, the 


realization on the part of our religious leaders that they had to 


Bajust in order to meet changing times. 


What I am saying is that we should treat sexual orientation 


'in the same way, as an educational process. It is not something 


for legislation. I am firmly convinced of that because you are 


going to simply get the backs up of people whom you are trying to 
force to accept somethingsthatsthey at this time,cannot accept. I 
am sure over a period of time, through an educational process and 
not through legislation, they will accept something like sexual 
orientation. 


Here, again, you people saw sitting in the committee a 
former constituent of mine now living in Toronto--Ms. Copps knows 
him well--John Kellerman, a very severely handicapped person and a 


person who is very Supportive of gay rights and would like to see 


sexual orientation included in the bill. John phoned me and we had 


a lengthy discussion on the telephone. I said, "John, I will write 
you a letter and I will tell you what my viewpointisof the thing 


is." I simply want to put this letter into the file. 


umphank “you! for contacting me regarding your concerns about 


Bill 7. The committee has heard a large number of presentations 
and we have read a good many briefs pertaining to various aspects 


of the bill. Many presentations were mage by members of the gay 
movement or by individuals and groups supporting gay rights. I 


personally do not believe that sexual orientation should be a 


basis of discrimination, providing fundamental human Licht Saale 


“not violated. My concern is the banning of discrimination based on 


sexual orientation in the hiring of teachers." I believe that even 


Mr. Renwick put up a bit of an argument in this same regard. 


"As you well know, the Toronto Board of Education adopted a 
motion banning discrimination based on sexual orientation, which 
means for many frustrated parents that, in the hiring of teachers 
and the role modelling that is involved, there must be no support 
Of parental concerns to encourage children to choose between the 


ereative and destructive in sexual OrventaLrot.- 


If Ms. Copps likes to talk about the stand that the United 


Search shas taken, iol say in my letter, “Dr. Ernest Marshall Howse, 
ex-moderator of the United Church of Canada, very pointedly and 
pungently said, 't am looking for the day whengo tor pad 4 


discriminating person is not to be 4 monolith of prejudice, but a 
connoisseur of excellence.’ 


"Surely parents have 4a right to expect these board, psot 
education, as required by the Ontario government, both by gene 


—y zy ,, 
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Ministry and by the Ontario Human Rights Commission, to see that 
their rights are protected in the environment where their children 
are being prepared EOL adulthood. There should be no 
discrimination against parents because they choose to affirm their 
responsibilities f£0r the ‘raising sormithery  “childpenmeeprreseqciy, 
parents in Ontario who are not satisfied withithetseculansapproach 
of the tax-funded public school system are grossly discriminated 
against when they seek options compatible to theiriG®own family 
values and commitments. 


Laat 


“In the bill, reference Gs made™ to’ familys leo scence the 
concern about banning discrimination’ based) -onefanilywnaseatonda 
primarily with accommodations and does not reach into the areas 
which have to do primarily with what can be characterized as 
family orientation. Such a ban would protect the family from the 
imposition into _parental spheres of responsibilities of the 
government agencies advocating values alien to those of the 
parents. It is obvious, for instance, that to ban discrimination 
based on sexual orientation will be to force on parents and the 
classroom, through “the role» modelling” of 9) thea Mteachers: the 
advocacy of a lifestyle that parents reject. 


"I am strongly supportive of the human rights of everyone 
and, because of that, I am concerned about the old saying; ‘your 
right to swing your arm stops at the end of mys nose. /mObviousiy, 
there has**to be @ protection of the human rights sofe those most 
directly involved in the classroom, the parents, from those who 
would exploit that classroom situation to impose an alien set of 
values or lifestyle on the children and parents. 


"Some of the committee members had been offended by the well 
orchestrated and persistent hammering of the militant fringe of 
the homosexual community to have included in this Human Rights 
Code a ban on discrimination based on sexual orientation. Such 
antifamily militants, in my view, do a disservice to the cause of 
the legitimate human rights of homosexuals, and it makes my 
decision ‘mores difficult ease oan prepared to defend the 
fundamental rights of homosexuals vl sBut, whentmitmicomes to the 
classroom or other areas in which parental rights are primarily at 
Stake, I find most offensive any Suggestion that the law should 
give Sspecial™ “privileges stom ea minority group whose common 
characteristic is that they have chosen or learned behaviour OLa 
lifestyle such as the homosexual orientation." 


We have heard arguments that this is not environmental, that 
it is genetic. I do not know whether it is my belief, my religious 
upbringing, but I am going to tell you thatjhaswvatarstacsaieean 
concerned the determination of sex is made in the early (stages) "oF 
embryonic development. God _ structured females <fOrse-a.5 certaun 
purpose and God structured males for a certain purpose’, and I 
happen to think that sexual orientation is not genetic shut shitwiisec 
learned behaviour. Maybe that is a belief that . imamigoing: ito.-come 
to regret someday; I do not know. 


"These are my views, Jonni. buts Teamusr Say that they are 


Shared by many of the people with whom I have discussed this 
pakbti cular matter 


Lod 


In order to further emphasize that point, I have a note here 


from Reverend P. F. Mooney of St. Boniface Church, which says, 


eet ola © hay 


"TJ am finally sending you a note of encouragement in your 
mere. on shuman.cights..in, Ontario. It..is particularly gratifying 
moesee your distinction between natural rights to such things as 
freedom from discrimination as to race, colour and religion, and 


unnatural Pignce-—and Ne has in brackets ‘or Sit=<"such as 


homosexuality, clearly against nature. Do not let them put them on 


the same level. Keep on rane dghenliate ys 


"Sincerely, Reverend P. F. Mooney." 


So you see, I am not talking just on my own behalf. I have 


given this matter serious consideration and I have talked to 
people in my riding, members of the clothn=—not just Catholics. =i 
Have talked to many people about this and they happen to agree 


with my views on this. Therefore, I am saying that if we are going 
to include such things as sexual orientation, then we are taking 
‘some fundamental rights away from people who thought that they had 
these rights and who thought their predecessors had pioneered this 
country and had fought for some of those basic rights. 


It is now very difficult for someone like me to come along 


and say, "Well, I am afraid you have no rights, my friend. If you 
are a parent of children and we include this, then you are really 


not going to have any say as to who will be helping your young 
people to shape their destiny." So that is the argument that I 


have to make. 


AGain,.. jig cNav S_<tO congratulate and pay eripuLes ~ TO. ciny 


colleague who takes the opposite stand, and who has probably put 


it far more eloquently than I, as to why she believes sexual 
orientation should be included. I just happen Cet i Kegel eect 


this time it should not be included, and I tell you I am speaking 


on behalf of a good many people, as far as I am concerned, from 
lecross Ontario. 


Mr Ree. a hOnNS COM: .Herey are, ,SOme letters I should like 


| ; 
to read into the record. One is from my mother, toe awitsuslerce: 2 
have received in years. 


HoneeMie Er lole:., 1S She disappointed in you? 


MreseR ke. JOnNnStTON:..AS usual, yes, good Tuperal that she 


| Mr. R. F. Jonnston 
is. I have to admit as well that I have talked to nobody about 
NMihis issue. I have kept it entirely to myself and my views are my 


Own. 


Last night I was greatly moved both by the motion of closure 


land by Mr. Riddell’‘s speech in favour of property rights, and so 1 


bought into Suncor. 1 thought I would just Let. all set yousbicw 
Meath... AS a .cesuit.,of. this, new acquisition of shares, I have 
noticed a change in my attitude about this whole business of 


lMeexual orientation, and I am willing to come up on the other side 
of the issue at this point. 


Interjections. 
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Mr. R. F. Johnston: Let the record show that it is true 
that this miraculous acquisition of property has just turned me 
upside down, as it were. 


Hohn. Mr. Elgie: Have you been saved? 


Mr. R. F. Johnston: I have that feeling of being born 
again. It 1S a strange kind of experience. There are lights 
and--we “can. go into that later. “I did, “However ~ ™want= toute cena 
couple (Of things With Mr Ridge mim 


Hon.Mr. Elgie: We all thought you were lost. That is why 
I asked. 


Mr. OR. Fa~ Jonnston: eYes. “You ~ aremes good shepherd, but 
that is another matter altogether.) i tings 16 interesting fin the 
letter from Reverend Mooney, about whom we have heard so much and 
whom I would really enjoy meeting at some point: ior: other; ton this 
notion that we have to distinguish between these natural bases, 
like colour and race and ancestry, and the moral guestions and sin. 


I would draw Mr. Riddell's attention to section 9 Uh) eon tthe 
definition of marital status, which Says, “means the status of 
being married, single, widowed, divorced or separated and includes 
the status of living with a person of the Opposite sex in a 
conjugal relationship outside of marriage." it) strikes mee thatede 
not a matter of natural basis, like race, et cetera Cthated sve 
matter of choice, of decision-making, a matter of moral values. 


if one were to Took at ithe Bible aca my good friend Mr. 
Laughren, that expert on the New Testament especialiv,® but Siem 
too many throwbacks to the old Testament, one can find any number 
of examples of quotations to do with the nature of sin “in ttermseiof 
living together outside of a sanctified marriage setup. 


When we are talking about not including something other than 
those basic matters of race, €t cetera; inwthisebrlee eer just want 
to make it very clear that as the bill presently stands we have 
done so; we have taken a move which a number of years ago would 
not have been acceptable within our society and which even for 
some people today is still not a moral value of which they would 
approve. I think thé Micety, of “that dietinerianee something that 
we should be fairly clear on. 


io talsow feundignise interesting in the: letter you read, Mr. 
Riddell, that you commented that your major concerns were in terms 
of the school system and teaching kids, yet yesterday you spoke 
against the inclusion of sexual Orientation in terms of access to 
services... That isi not a sdisetinction that you made very elear lv eum 
your Letter  sust snow. 


This will be the last time I. will Speak on this because 
there, gs no sensewin bashing our heads against a brick wall on 
this. Of course J Support the inclusion of sexual orientation 
throughout this section as something which is. an important 
addendum to the code, and I believe that without too much further 
ado we should have a vote on this and move on to other matters. 


Mr. Chairman: Is there any other comment? 
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m 210 a.m. 


Moet Eaton?) I,shave: just a very quick comment on a couple 


Semecie: thingsmsaid last: night in+regard-to the support .of |the 


churches before our committee. I think it was emphasized very 
strongly that it was churches that were represented. In reviewing 
the presentations, I think you will find it was many individuals 
Seem were: cinvolved with the church in one way or other as 
Meersters, but notea general. support, of the inclusion:by churches. 


farina enyOUkgor to (the sgqrassroots of ‘many schurches. you 


will find that kind of support Ls -not..there; athat what Mr. Riddell 
has expressed in his letter is quite a strong feeling amongst many 
‘church people and individual churches and church groups, and that 
‘those who were before our committee were not necessarily 
representative of churches in -a. broad general sense, but 
individuals who came before the committee. I think it is rather 
important that should be clear. 


MreeeRen . eJohnston:, -Thermonly exception. would be, the 
Primate of the Anglican Church who wrote a letter on behalf of the 


Mehurch, as you will recall. 


Ms. .Copps: The Hamilton Conference of the United Church 
also wrote a letter, and I indicated that I would be tabling a 


‘letter before the committee of the whole, which will be from the 


United Conference of Canada. 


Mr. Eaton: That has not been decided in there. I guess 
that there is some discussion within the United Church on whether 


‘that should be supported or not. Being a member, I have expressed 
my views to my minister and those who represent us. 


Ms. Copps: You had better get in touch with then. 
Mr. Eaton: I already have. 


Mr. Laughren: I wonder if members would agree that there 
would probably be any number of things you could put before the 


‘Church which are now embodied in law, Of. sawhrehe Lt would 
disapprove. If you use that as the benchmark for legislation, then 


you are going to have some massive amendments to make as a 


‘Governing party. I really question the logic of wrapping yourself 
in the church in order to make an argument. 


Mr. Eaton: Nobody is doing that. I was clarifying what 





Wes said last night by those who were using the churches generally 
in support of the amendment. 


Mr. Chairman: Are you clear that this amendment now is 
dealing with sections 2, Op e4uvand «Saran, \4 couple of subsections? 
All in favour of the amendment? Those opposed? 


Motion negatived. 


‘chee awe onunstons) Lete the record show we have dropped 


aS eS 
a vote since last night. 


Mr. Chairman: Is there anything else on section 2(1)? 


ee =e 
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Mr. R. F. Johnston: Yes. I believe I had presented a 
motion at one time which would have included some of the matters 
that are left out. The specific one in this case is the matter of 
record of offences again, which is not included in this list. Was 
that in that initial package of things I “gavei the /clerkamne io ie 
not, -i shalio move it wiow.; 


Mr. Chairman: Mr. Johnston moves that in part! Se fersection 
2( 1); betore the ‘words @oresthe receipt of public assistance" the 
words "record of offences" be inserted after the word "handicap." 


Mr. R. F. Johnston: The reason I have moved that Mrs 
Chairman, is that although the minister might argue that in the 
case of enjoyment of services there is no discrimination against 
an ex-offender, I would defy the minister to Ssayiathatiiin mithe 
question of accommodation there has not been discrimination 
against ex-offenders. If we are Joinge Committ o reintegrate into 
Our communities people who have served their time and paid their 
dues to society for mistakes they have made, then I chink? Cae Gis 
incumbent upon us to include in that matter of accommodation some 
sort of general protection for people with a record of offences. 


When we come down to the matter of the small landlord, et 
cetera, we have a coverage for that, so for those who are worried 
about having somebody with a criminal record in a home where 
somebody has opened up a couple of rooms within the home, there is 
Still “the possibility sor having the exclusion there, as we have 
done with other categories. But in the general principlepiwithini a 
high-rise in the city of Toronto somebody who has paid his dues 
and gone through the parole System, et cetera, should not be 
denied accommodation. 


It seems to me that is an important thing! sto tbe vadded#ini ws 
think we can argue that), —fike the enjoyment of a recreation club 
or the use of @ Library, cit. is! the: ind of thing an ex-offender 
might very well run into. Another tenant in a building might 
realize that somebody has had a criminal record andacgomand!! telt 
the superintendent that is the case, and then the pressure is put 
On to leave. I) am ‘sure ‘that /tha) gonn Howard Society. or othe 
Elizabeth Fry Society would be happy to give us instances of 
peoples who have been thus discriminated against. 


LS Chen ke s tee one) important addition to this general 
principle of accommodation, forgetting the notion of the small 
landlord operating within his or her own home, who is going’ te 
have more control over the type of people he has in his dwelling 
than the landlord of a large building. Any reaction from the 
minister on that? 


. Hons Mr. VElote: | 1 “think 91 -went into detail on our views 
in areas other than accommodation, for public assistance and 


employment with regard to record of offences, “and® a have nothing 
LO ade. oO thats 


| 


ad 


Mu. SRAAGES DJohniston:) Theres is\>nothingswrong?r with being 


mmeet Of ©occasion., It 15°a matter ‘of natural justice. Do you ‘not 


agree that in the matter of accommodation there is discrimination 
against ex-offenders? 


Hon. Mr. Elgie: I do not think we have evidence of that. 


mumecny seventiiwewcre directing ours attention ,¢o6 7the- area of 


employment and I do not think I can add to what I have already 


| said. 


Mrs Riddell: Reiivicrantly,4e1.awould .be,..inocbinedt. torraqrec 
with Mr. Johnston if we are dealing with minor offences such as 
stealing a car--a young boy's prank is quite often to steal a 


Waer-—-or  stealing® something out of a store and they have served 
their penalty. But let us go back to the situation we read about a 
|}year or two ago where a chap raped three of his daughters-in-law 
‘and ended up getting five years, and another chap raped a two and 
a half year old baby and ended up getting two years with parole in 


less time. 


Maybe I do not understand the pardon system, but in the case 


of these two chaps, the one who raped the two and a half year old 
girl and the one who raped three of his daughters-in-law, after 
‘they serve their penalty can they get a pardon? If they applied 
for a pardon, are they aptctorgetica pardon? 


Hon. Mr. Elgie: My understanding of the criminal pardons 
act of 1970 1s that in summary convictions there has to be a delay 
of three years and in indictable offences, which is what you are 


‘talking about, there is a five-year delay), ati Gwhich gepolnt., fan 


application for a pardon can be made. The RCMP carry out an 
intensive investigation and the matter is then heard before an 
appeal board. So there is time and there is evidence of a change 


in life. 


Mr. Riddell: Assuming they did get a pardon, would. notina 


young couple with a small family of kids, ranging, say, from two 
to seven or eight years of age, feel terribly uneasy if in a small 
apartment dwelling they discovered suddenly that this guy who had 
‘raped three of his daughters-in-law or the one who had raped the 


two and a half year old baby was living in the same area, walking 
the same halls where these kids were out playing? I can see a real 


uneasiness on the part of people like this: 


This is the part that bothers me. I am prepared to see those 
people who have served their term and have been rehabilitated 


i|given their just rights the same as everybody else, but here again 
-are you taking rights away from other people? Does it mean that 
this young family that is sharing the same apartment, to. \get,. si 
Mes rs uneasiness, is going tovhave «to, leave that apartment by 


virtue of the fact that this chap was allowed in there? I do not 


know. I would like to support Mr. Johnston, but I can also see the 


other side of it; I can see the real uneasiness that some people 


would have. 


I had a case in my own riding where a chap got Ineo: oul Le 
and got treatment at the psychiatric hospital and they released 
him. He was not out very long before he shot his own mother right 


jon the front lawn. 


c™ 
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Hon. Mr. Elgie: There are more do that who never went 


into psychiatric hospitals. 


eine) Relvedike 


Mr. Riddell: * yes" You ‘think @tHey’)%are *réehabilitatedss bus 
then ‘you can* never bes “too sine. "ir 8dowtnct, sknow mm ic aussie 
dilemma as far as I am concerned. 


Mr. Eakins: We are speaking of record of offence of 
those who have received a pardon, while Mr. Riddell is speaking of 
people who have committed these crimes. Is there any evidence as 
to people who have received a pardon and then created a further 
problem? 


HON ee Mio get. ab do not think it has been in effect 
long enough really to give us that. 


Mr. Eakins: How long has it been in effect? 


Hon. Mr. Elgie: It was passed ~in'91970 Yand? we Mhave te 
wait five years for the first person to be eligible. 


Mr. Eakins: So there is really no evidence at all? 


Hon. Mr. Elgie: There are good sociological studies that 
have been done to confirm that if someone has a five-year period, 
he is investigated, his employment and other reputation? in @the 
community and so forth are established, and the board hears the 
evidence. They have to be pretty firmly convinced that there has 
been aVchange*in direction. 


Mr. R. F. Johnston: I understand the sensitivities that 
Mr. Riddell as* spéaking to here! Itaa@ a concern efor people in 
general. I think “the minister has Spoken well in regard to the 
process to be gone through for pardon. It is true that as yet we 
probabiy= downotrhayveua large enough accumulation of data to know 
what takes place, but I know of several instances of offenders in 
my riding, who have applied for pardon now and have been ruled 
unacceptable for pardon. There are three whom I can think of which 
involved violent crimes. It strikes me that there, issa tcértam 
amount of protection there. 


The parallel that Mr. “Riddell made between mental illness 
and’ the offence is) mot @a bad parallel in some ways because the 
dilemma is there for us in Society in terms of the commitment of 
somebody to an institution, whether it be for “a -~@Grime She ‘has 
perpetrated and then paid his dues or whether it is to edo! Owl tis 


somebody who is committed for reasons of mental problems of one 
SOrtl Or “another. 


When somebody is committed to an institution the rights are 
taken away from that individual, but the moment he is released 
from an institution he must be, under law, seen as the rest of “us 


are, that’ is, in conmand “of ‘hic faculties. That is how the 
judgement is made. 
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Ptiestrikes, me fethat although ‘that..causes .some- difficulties 


“from time to time, it is one of those rules which is absolutely 


Mecential. We are all, in my view, slightly mad one way. or 
Meocher, Or on the borderline of flying out one day to the next. 
Mhe more I am in the House, the more I think that is a very 
Beguilar kind of occurrence. 


Honw “Mra Pvnlgqies You, sive sin the. wrong.-environment, in~the 


|'House though. you are subject to more than we are as Tories. 


Mogmekueiee SuOnistonis ao * think@ “ab% 1s, 1mportantare thats wwe 
understand that this rule of thumb for somebody who is allowed to 


f/eeave a psychiatric institution is absolutely necessary. We must 


give back the basic rights to that individual as we have those 
Pights in the community. There are so many more cases of people 
who commit a violent crime without ever having been incarcerated 
for a mental disorder than there are people who have been in with 
mental problems who then go out and commit a first violent crime. 


What I would like to emphasize here is that we are talking 
Meoutuithel general. principle of the right to accommodation for 
somebody with a record of offences. We are not talking about the 
need to protect the small landlord or the family which takes 
somebody in, which is something I think we can deal with 
specifically as we go further into it, because there are sections 
of the act that deal with the smaller landlord and we can be 
careful about that. 


It strikes me as actually crucial that we give the right to 
accommodation and the general thrust of that right to people who 
have not only paid their dues in terms of serving a sentence, but 
have been seen through the process of investigation and appeal to 
have been rehabilitated in such a way as to now have received a 
full pardon. If we do not do that, then we are essentially denying 
the validity of the pardon, that the pardon must surely give back 
M5 that individual his full civil rights. If it does not, then 


what is the meaning of that pardon? I would essentially say that 
|it is very meaningless indeed. 


Mr. Eaton: How do we define record of offences here to 


-mean someone who has a pardon? 


PonhaiMu REloie-s4rhawadmssathe definition “of if under the 
ee ee 
definition. 


“ul eReeReeJonnstons Under sectron ot ot Wa CP) Bc 


Hon. Mr. Elgie: That is right. What it would mean is 


| that an application form, for example, could not say, "DO you have 
a criminal record?" It would have to say, "Do you have a criminal 


record for which you have not received a pardon under the Criminal 


Weecords Act?" But at the interview, if that person is selected on 


Ieeshort list on the basis of is or ber gualifications as one of 


Phe few best able to do the job, then the employer would have the 


option of inquiring into all matters, including a record, if he 


deemed it to be relevant. 
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Mr.. Bakins: I wonder if I Gould Sask sthe tminicsterr tone 
little clarification, certainly for myselt personas. voumiave 
placed ‘this in ‘employmént” but ‘not in accommodation. coulda ou 
explain again the difference other than the federal act. 


Hon. “Mr. Elgie:s I) Just" said vehewstederamiact covera ma 
wide variety of things, but there are not many areas under federal 
jurisdiction that deal with accommodation.® Youswand 1 |both know 
that, so it really has no relevance in that legislation: Let's be 
quite honest, we are doing something here which is probably pretty 
pioneer stuff in terms of North America, let alone “any other 
jurisdiction. It is our view that™ the firstwtatea thatmohoula oe 
approached is the area of employment because rehabilitation into 
society--as my friend Mr. Johnston has said--involves gettingua 
job. If you are the best qualified ‘or ‘a qualified person, sou) are 
the kind of person we are trying to offer that opportunity to get 
back into ‘society. 


Mr. Eakins: So then accommodation, in your view, should 
be the next step. 


Hon. Mr. Elgie: Let's see how it goes, but 12 think jiwe 
have to move. We are offering some leadership here. There are lots 
of objection to even going this far. you know that. you read the 
papers as well as I do. I think the key issue facing those with 
records that have been expunged is employment, and that is what we 
are addressing wrth this) bile, 


Ms. Copps: I am sorry, you cannot have it both ways. (Ten 
minutes ago you said that one of the reasons you were not 
including it was that it was not included in the federal code. Now 
that you have discovered it is included in the federal code, you 
are saying it is not relevant. Which is it? Is it either not 
relevent On 1S Tt Motwinecludede 


Hon. Mr. Elgie: I was correcting an inaccuracy slimy img 
information to you. 


Ms. Copps: I know, but you said to this committee on the 
last section that the reason we voted Only for employment was the 
federal code only covers employment. Now you are saying what the 
federal code covers is irrelevant. 


Hon. Mr. Elgie: No, I am not saying that at all. 
Ms.) COppsiss You ustesaid tite 


Hone Mr SElQle sl) Sam @erying: ate POlNtywrOUt wbOssyOus tia 
every legislative jurisdiction has some @itemmas about matters to 
put in this code. If you think that is not true; /\thennyour fare war 
living in the real world. 


Ms. Copps: I am just saying you cannot have it both ways. 


Hon. Mr.” Elgier| 2) “do Tot want eto gét ‘into ani’argunene 
With Vous Whar™ | man Saying on behalf of the government is that we 
feel the area of employment is the key issue vis-a-vis those who 
have had» a pardon, and that wslthe sree we intend to address. 
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Me, pcoppowen ne. Lreason..l raised that, 1s, that you did. say 


meo minutes ago that the reason you were not including it in any 


other area than employment was that it was not included in the 


| federal code. Now that it was brought to your attention that it 


Mmeas included in the federal code, you are saying that the federal 


|} degislation is not relevant. 


Pwo eel oestOyOlnt ~Out two spolints. First .or all,. one, or 


| the things we have tonmtake, into.consideration is .thats this act 1s 
Wot a rehabilitative act, it is a human rights code. As you know, 


the person who gets a pardon has to have already demonstrated that 


Mmeupmeneas been rehabilitated. It is not the function of this act.to 


be rehabilitating people, it is the function to see whether or not 


they have been rehabilitated. Once they have been rehabilitated, 

they go through and receive a pardon on the basis that they have 
been rehabilitated, and then they should be treated like everyone 
else. 


There is one thing that maybe is not clear to the committee; 


it certainly was not clear to me until a couple of years ago. I 
had an Gppomgtunityeto represent, a constituent who had been refused 
bonding before the Ontario Police Commission. He was applying for 

a position as a security guard and filled out his application 


form. He had been given an unconditional discharge and was under 
the impression that with this unconditional discharge there would 


[be no record of offences. 


In fact, he filled out an application form in which he said 
he did not have a criminal record because he was left with that 
impression afterwards. I think the offence involved was a fairly 
minor offence, something like shoplifting, where he received an 


“unconditional discharge. He went to get bonded and fVLLed OUfestiles 
application form saying he had no Griminal vecordmaabi.tacu, seuley 
Mean a check on him and it showed that either pre-pardon or 
_post-pardon, he would still have a criminal record. I think a lot 
of people are under the impression that once you get a pardon, for 


some reason your criminal record becomes a thindssor = the=pasc = 1D 


|fact, that record is always kept. 


, 


as the minister has just stated here, in certain instances 


[an employer will still have access to that information in a 


post-interview period. You are talking about rapists; that is one 


‘consideration. First of all, from the limited experience I have 
had in the judicial system, most of those people would probably 
end up in Penetanguishene and would never be in a position to get 


a pardon because they could not prove rehabilitated activity. 


You are talking also about a lot of people in this province 
meomhave been, in that very instance, discriminated against in 
Filling out an application form because they were guilty of 
shoplifting. you are talking about people who have been fad Le een 
any offence. Even on an unconditional discharge; >-they have, .a 
record. 


I laud the government in including the principle of record 


Met offences. in employment. I think it is a very positive thing 


because you are also taking a 


look at the context. That is the 


Bontext that a person has committed the offence, served his time, 
mr in some instances received an unconditional ofr conditional 


cf 


rr tk 
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discharge, waited the prescribed eiperiod  kofiMtine mimpp ear te 
Ottawa, provided the necessary community documentation to verify 
the fact that he is now a fine Upstanding citizen, and then’ been 
granted a pardon and at this time will not be discriminated 
against. 


He has already faced a penalty of anywhere up to five or 
seven or nine or ten years, depending upon the conviction and the 
length of the duration. So I do not think you can separate 
employment from accommodation or from services. If the minister is 
correct in saying that there Vis mo™= problem other than employment, 
then he should have no problem with including it because I am sure 
the Ontario Human Rights Commission will not be overburdened with 
complaints. 


It would just seem to me that the logic of including it in 
the area of employment should extend itself across the board. If 
you are opposed to the notion of having a person who has a record 
of offences be given equal treatment under the Human Rights Code, 
then that should apply across the board. 


if you are not opposed: "to fhe notionwiac obviously the 
minister is not because he has seen fit to go out on a limb and 
include it in the area of employment, then I think you should. By 
your own admission it may not be a problem in other areas; 
therefore there should be no problem in including Mit! sin other 
areas, bearing in mind the fact that the individuals involved have 
already gone through the legal problem of getting a pardon and 
proving they are rehabilitated. 


We are not talking about people who are in half-way houses 
or have just got out of prison. We are talking about people who 
have demonstrated before the federal government that they are 
rehabilitated and are now upstanding members in the community. 
They have received a pardon. How long does it stay with someone? 


Mr. Chairman: “De 'think ewe — have fairly “aired *this Sonera 
you teady for ‘the "question? ala —ineesvour of the amendment? 
Opposed. 

Motion negatived. 

Mr. Chairman: Anything else in section ZIG By? 

_ Mr. R. F. Johnston: I was not here on the first “day § Mm 
Chairman, but I gather the matter of political belief was raised 
in terms of section 1(1). I am wondering if we should Maybe do the 
same thing-- 

Ms. Copps: Across the board. 


Mr. Chairman: We did it across the board. 


Mr. R. F. Johnston: Too bad. I really did want to speak 
CO. Ge aday 


Mr. Chairman: Mr. Renwick dia Speak\ "to itWeacross» “tha 
beardarn 
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Bon wet: bigie: He »let)-you deal with ‘the:spreamble; “so. it 
Seeall ragnt. . 
Seetiron 2¢()1) “agreed to. 


Hom. ME. bigie: I “believe -there “is° “~an—-—amendment on 


meet ion, 2( 2). 


Gee -enaiiman: “Mr. (Baton moves: section ~2{(2) “of Bill 7 “be 


famended by striking out the words “or his agent" in the second 


mene and. substituting therefor .the words "or .agent. of the 


'jandlord" and by striking out the word "section" in the second 


Sere and. by striking out the. word “family” in the last. line and 
mabstituting therefor the words "family status". 


Mr. Riddell: Would you read the amended clause, Mr. 


Chairman? 


Monts, #E001e%,.t..1S. in the draft. bili as. amended. Tt 


is 2(2) in the redrafted bill. 


Mr. Chairman: Mr. Eaton moves that the new clause read, 


“Every person who occupies accommodation has a right to freedom 
from harassment by the landlord or an agent of the landlord or by 


an occupant of the same building because of race, ancestry, place 


of origin, colour, ethnic origin, citizenship, creed, age, marital 


| 


status, family status, handicap or the receipt of public 


assistance." 


Hon. UbMril PElgie: “If ‘I .may , just. comment on, that,» Mr. 
Chairman, sex is removed because as you recall in my opening 
Statement and as you will see from the ‘reprinted’ J bill). sex vipa 


‘relation to harassment and accommodation is moved down ENO (ab) F 
so sexual harassment and solicitation in general are dealt with in 
‘one section to avoid confusion. Secondly, a change with regard to 
‘the agent of the landlord is an effort to have this bill written 
in nonsexist language as much as possible. 


Mr. Chairman: Is there any discussion on Cay. (oy oretc).7 
Motion agreed to. 

Mr. Chairman: Anything else on 2(2)? 

Section 2(2) agreed to. 

Section 2, as amended, agreed to. 


Onuwseced ons: 


Mr. Chairman: Mr. Eaton moves that section 3 of tive wow eb 
be amended by adding the word "status" after "family" in the last 
line. 


Motion agreed to. 


Mr. Chairman: Anything else on 3? 


ve 


pags 
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S 


28 


Mr. R. F. Johnston: May I ask a question, rather= than 
moving a motion and immediately having it defeated? Why was it 
that some of the other areas were not included, Stich*as" contracte™ 
for instance, or people on public assistance? 


Hon. Mr. Elgie: Pardon? 


Mr. RR.» Fe ‘Johnston: Why was “2t" felt “that ve" Was nas 
important, tO (protect ~people who “are fin receipe oF pubize 
assistance as regards contracts? 


Hon. Mr. Elgie: Surely the issue, and you know about it 
as much as I do, for people are on public assistance is the area 
of accommodation. You reported a study in the House today." “de 
not know the details’ of the study or its’ valid?ty,= but certainly 
it was a common interpretation that there were people being denied 
accommodation or being evicted from accommodation Simply because 
they were on public assistance. Surely those decisions should be 
made on whether or not people have shown a pattern of being able 
to pay their rent and behave like good tenants, not whether they 
are on public assistance. 


When you get into the area of contracts, you get into areas 
related to the obtaining of loans, bonding and so forth. We did 
not think it was appropriate in Ontario, particularly since we are 
endeavouring to identify and relate it to the very problem you 
have identified yourself, that of accommodation. 


Mr. R. F. Johnston: I am speechless. 
Section 3, as amended, agreed to. 
On Seccion.4: 


Mr. Chairman: Mr. Lane moves that section 4(1) of the 
bill be amended by striking out the word "in" in the first fi ie 
and substituting therefor the words "with respect” to” “and oa 
striking out the word "family" in the last line and substituting 
therefor the words Mami ly statuses 


il :40 aim. 
Motion agreed to. 
Ms. Copps: I also have an amendment to section 4. 


Mr. Riddell: Boy, the Tory members on this committee 
have been doing their homework, haven't they? 


Hon. Mr. Elgie: Well, why don't you do your homework and 
read an amendment? Why don't you introduce this next amendment? 
Come on, show us there is a community effort in your Party ang 
that you’ do not have all tone rangers. 


Ms. Copps: Let the record show that mr. Riddell will be 
Supporting this amendment--please? It is going. to” have "to'be vam 
amendment to the new amendment now. 


Pee | 


| Mr. Chairman: Ms. Copps moveS an amendment to section 
Ml) to read: "Every person has the right to equal treatment and 


equal pay for work of equal value with respect to employment 
without discrimination because of race, ancestry, place of origin 
Meolour, ethnic origin, citizenship, creed, sex, age, record of 
loffences, marital status, family status or handicap." 

| MomepG GUS ela ce sbasiCal ly Sincludinge thers principle, ("GE 
equal pay for work of equal value Girectly after "treatment" and 


before Mort nerespect tO... LOesS everybody have a copy of that? 


| Mo mba lonte. (WE AG 6 age COPY esto, share hnere, SO, swey are 
satisfied. 
Mr. oe rma: I think everybody understands what is 


before us. Any discussion on this? 


| Ms. Copps: The reason that this notzon, hes been 
introduced is that I think the issue of equal treatment, in 
Weesence, tries to capture the idea that people will not be 
discriminated against in any area of employment on the basis of 
sex, et cetera. I think it just introduces the notion of equal pay 
‘for work of equal value as a principle that should be upheld by 
the human rights commission. Certainly it is a position that we, 
fas a party, have endorsed, and I bedieves that, at) nassalso beer 
endorsed by the New Democratic Party. 





| I am not sure whether the Conservative Party has taken a 
lposition on it as a principle, but 1 think when we are talking 
‘about the Human Rights Code we have to take a look at the largest 
majority of people in this province, and that is women. The 
problem of equal pay for work of equal value is growing. It is not 
‘a diminishing problem. The fact is that women's salaries are 
‘slipping in relation to men's salaries in 1981. 












| Muiashatonsmerr .you say it “only paffects” women, "yous ate 
Giscriminating right there. 


| Ms. Copps: Well, you know that I am covered under 
Mection 14, so it is all right. In any case, it is in that context 
that I have asked that the principle of equal pay for work of 
equal value be enshrined in the human rights legislation. 


| MY « Ra Eze LOnRSt On: Mr.,.. Chairman, when Ted Bounsall 
‘moved Bill 3 in the Legislature, I was aQlemtcrparttclpace with my 
maiden speech, on which I did two or three weeks' work. I was up 
third for our party and was not really clear on the rules at that 


time. As I rose to speak, the Speaker said, "The chair recognizes 
‘the member for Scarborough West"--there was thunderous applause 
from my colleagues--and he AGdedca auuoU mba Vie. One MiNnveGeael, S020, 


"But, Mr. Speaker, I have been working on this for three weeks." 
He said, "You have 45 seconds." 


If I could just remember how I did that speech, because we 
won the vote, and if I could somehow summarize it again into 45 
seconds, perhaps I could convince the minister to include the 
notion of equal pay for work of equal value at this point, 
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although I doubt it. I think the principle is, vatal for sthe cauee 
of equality of opportunity and treatment in employment for women 
who, especially Im our SoOCléty today, are atihersaroup which 1s 
primarily being discriminated “against An. terms ”"O£f*“this-= whose 
PRILUCiIp te. 


I would suggest that my party, “through Mr. Bounsall, has 
this’ S.) .a.,party. ‘policy . for yearns. “it *has Smeycd oat tm pence 
Legislature and was responsible for getting the open debate on 
this issue which came up. Unfortunately, it was never pursued and 
enacted in law. 


I know the minister has strong feelings about this issue 
because he responded to the intiatives of Bill 3 by beefing up 
some of the present legislation by getting more inspectors and 
that kind of thing. I would hope he would see that this would be 
an important principle to get included. I, therefore, support the 
motion of the member for Hamilton Centre (Ms. Copps) on thig 
matter. 


Mr. Eaton: I would like to ‘Speak “in “opposition to. “theres 
It seems it comes up that it is a position of work of equal value 
based on men and women's jobs. I do not think it applies just to 
that Situation at all. It applies to trying to’! find out)” ine 
business or wherever, particular positions and comparing the value 
of those positions to the company and deciding whether they are 
equal or not. In other words, somehow in an office one is going to 
have to decide whether the manager's job is of equal value to the 
company as that of the salesman or of the janitor. 


Particularly ine fa) small) sbusiness: that could be very 
difficult. You have the chap in a small-town lumber yard who is 
running, the, office part of Gt and doing the books, et cetera. Then 
you have somebody else out working in the yard who is loading the 
trucks. It does not matter whether it is a man or woman. How are 
you going to determine whether the work that one person! (as 
carrying on is of equal value to the work that the other person is 
carrying on in that company? In effect, the company has made a 
decision somehow--and it is pretty hard to figure sometimes how 
they make that decision--that one job is worth more than the 
other. At that point we should be concerned whether discrimination 
Ls. “taking ‘place or not, for instance, whether they have decided 
that the manager's job is worth 5207000 “and they hire a man and 
pay him that, or they accept a woman for the management position 
and say, "We are only going to pay you $15,000 a Vea. | 


You can get into that situation in almost any position. Tede 
not think it is as much a question of work of equal value as of 
wiether?, for the "same job being done, a man and a woman are 
getting the same pay. That is a point we have to be concerned 
about, whether that kind of discrimination is taking place. lie 


am hiring salesmen and say, "I am going to give you $20,000 4 
year," and I hire a woman at the same time for the same job and 
Say ge ai OnLy. going eto. won vewivousmo lS) Ota year," then I am 
discriminating, ands” that vcaser "ean be ‘dealt’ with  *wunder,) tae 


Employment Standards Act. 


ek 


tT ‘would like the minister to comment’ on that aspect of it 

je he would. I> think he could clarify whether discrimination in 
that regard could be dealt with under employment standards. Just 
to say that we are going to include equal pay for work of equal 
value puts a lot of businesses to an onerous exercise of trying to 
compare values as regards particular jobs in their companies. For 
that reason I would certainly oppose the amendment. 

Mren Riddetl:.. You’. spokey.;just ..long,,.enough;:. it was. well 
timed. Who went out to get you? 


| Mr. Eaton: I might have repeated myself a couple of 
times. 


Msn eCopps:,Call the questron. 


Mr. Chairman: Do you wish to comment, Mr. Minister? 


| 
| 


| HolesaNGe. Elgie:. 1. would, but we have had a::call for the 
question. 


| Mo. 2 kaAconw, .lek.would selike .9al -quick.comment «strom, the 
minister. 


Moe oR. ok. cohnston: Is this. more closure? 





Hon. Mr. Elgie: We don't agree with closure in this 
government. Mr. Eaton is Gupte right. 





| Mr. Chairman: Is there any objection, Ms. Copps, to the 
minister answering his question? 


Ms. Copps: No, ‘the minister can speak now. 
Hon. Mr. Elgie: Gosh: Thank you, ma'am. 


| Ms. #Copes + feliijusty thought we might sneak something in 
before-- 


Hon. Mr. Elgie: No one would ever accuse you of trying 
to sneak that in. 


Mr. Faton is quite right. The issue of equal. pay 41s 
addressed in the Employment Standards Act in this province, as 
indeed it is in most provinces, except for Quebec. We have chosen 
flees address it in terms of comparing similar jobs rather than 
‘comparing dissimilar jobs, which is equal pay for work of equal 
lValue. I do not want to go through the lengthy arguments that were 

Submitted in the House, when Mr. Johnston gave his eloquent 
45-second speech, nor the lengthy debates which s tookswelaceigas 
committee hearings on Bill 3. 


The government's position has always been that although the 


concept has appeal and has an abstract principle of equity, Tt is 
fmevery difficult: one to see putting into practice, particularly 
when we live in a society where market forces establish the wages 


that people receive. 


pel :50 a.m. 
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It is our view that strong enforcement of the equal pay for 
equal work provisions, along with our own government's example of 
affirmative action to encourage the placement of women in more 
senior positions in government, as well as encouraging private 
industry to recognize the need to encourage women to enter 
nontraditional jobs, is the proper approach) to, deal with the 
income discrepancies that face women in society. 


I might add, Mr. Chairman, as well that the National Academy 
of Sciences, which at the time we debated this in Bill 3 had come 
down with its interim report, has now come down with its final 
report and has concurre@ that) the matter is) not cne which in ToS 
view should be dealt with in legislation, but rather that business 
should be encouraged to make continuing efforts to introduce 
nonsexist job evaluation programs, inadequate though they may be 
at this time, and that continuing efforts should be made in those 
areas. 


Ms. Copps: What about minimum wages? 
Hon. Mr. Elgie: Do you want your salary to go up or down? 


Ms. Copps: Government intervenes on that level. I do not 
really see the big difference. Why do we not let market forces 
prevail with the issue of minimum wage? Obviously you are 
establishing a benchmark. 


Mr. R. F. Johnston: I think we should follow Alabama and 
have: nave ragnt toi work. 


Mr. Chairman: Is’ that a motionempo you want that added 
£O thisvbil i, Mravdonnston: 


Mr. KR. F. Johnston: 1 just \notiéed Sthatsiwemeares com tied 
up here with other jurisdictions and we have been ignoring Alabama 
for far .too glong, 


Mr. Chairman: Are you ready for the question? 

Ms. COpps: Yes: 

Mr. Chairman: All in favour of the amendment? Opposed? 
Motion negatived. 

Section 4(1) agreed to. 


Mr. Chairman: Mr. Lane moves that section /4(2) *Woftstihe 
bill be struck out and the following substituted therefor: "Every 
person who is an employee has a right to freedom from harassment 
in the work place by the employer or agent of the employer or by 
another employee because of race, ancestry, place of origin, 
colour, ethnic Origin, citizenship, creed, age, record of 
offences, marital status, family status or handicap. 


Hon. Mr. Elgie: Mr. Chairman, the same reason could 
apply to that one as" in Sectdons 2(2)0 "Sex asaetputiiinto mam 


all-encompassing provision in section 6 with the the nonsexist 
provisions eliminated and status is made coincidental with the 
balance of the» bili, 


ce 


Mr. R. Bish Johnston: I agree .with this and have a 
question for the minister as soon as we dispose of that. 


Mr. Chairman: DO you want to dispose of that? 
Meee Rees JOnnSton: Sure. 
Motion carried. 


. Mr. Pot ee OUNStOn: ~My -OueStion. 1s In terms  oL che 
omission of one of the other items, that” of receipt. of. public 
assistance. Given the fact that we have in Ontario now a program 


called the Win program, a work incentive program, which is under 
Mme auSpices of. the Ministry of Community and Social Services, an 


Mesistance program to family benefits women to get back into the 


work force, which gives them the work incentive to 
-participate--these people are in receipt of public assistance and 
yet they are in the work force--is there any concern, Phe VvOur. 
i'view, that these people may now be liable to receive harassment on 
the job because of their status and have no protection under the 


Muman Rights Code to be able to state that, for instance, they are 
being held down, kept at the minimum wage level, denied access to 


promotion, et cetera, because they are on public assistance? 


Hon. Mr. Elgie: Mr. Johnston, I cannot crystal-gaze into 
the future, nor can you. I am told by the minister that they are 
not encountering those sorts of problems, but if they do and io Sh 
evolves that is an issue, then certainly it is one of the type 
that we have never hesitated to address in the past, but I do not 


propose to add it at this time. 


Mr. R. F. JOnnSton.: SO we shall have POs, ave an 
amendment come forward at some time in the future..to., the, Auman 
Meghts Code in order to deal with that. Here we are £O0day +. Lo wiust 


M@eons to me like a very useful time .to do it. But 1 Wide nO 


Mother moving it; I.am tired of the votes. 
Section 4(2) agreed to. 


On Section»: 


Mr. Chairman: Mr. Havrot moves that Section...) GOL otic 


bill be amended by striking out the words "and enjoyment of" in 
the first line and second lines and substituting therefor the 
(words "with respect to" and by striking out the word "family" in 


the last line and substituting therefor the words "family 
establishment". 


Motion agreed to. 


Mr. Chairman: Ms. Copps moves that section 5 of the bill 


be amended by inserting after "self-governing profession" the 


words “unincorporated sports organization". 


MeruCcopos: «1. .pelieve this addresses the concern that was 


raised by Bruce Kidd when he came to the committee, and that is 


|} accesss to unincorporated 


| 


sports bodies. You will recall that 
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historically the government has attempted to cover that issue by 
including, unincorporated bodies “at .ar point Slaten om inet pew. Lie 
but a couple of years ago when the human rights commission upheld 
a finding, against the Ontario Minor /Hockey Association fonunce 
including a girl, that finding was not upheld by the Supreme Court 
on the ‘grounds ‘that you ‘could mot. make, findingsevagainst sia 
unincorporated body. 


This 4s just .a further -support to ithe plug @iue thes 7 oonnole 
that I believe already has been proposed in the amended code. I 
think, it. specifies | very siclcarly, (hateuponwiooLoolat > damon cmt. 
organizations will be | subject sto. the, samen jouplice scceees 
requirements without discrimination on the basis .of »race,. creed: 
colour, et cetera, including sex, as every other trade union and 
professional organization. 


I think it is an attempt to respond to the amendment that 
was suggested by Bruce Kidd. He would have suggested another more 
elaborate amendment, but I think this covers it in this Sections 
That is my rationale behind suggesting this amendment. I think it 
gets into the issue we were talking about, Mr. Johnson and his 
granddaughter, and it is an attempt to make sure that it ds 
spelled out in the code that unincorporated sports organizations 
will be subject to the same nondiscrimination that applies to the 
community at large. 


Mr. oJ. M. Johnson: Mr. Chairman, I would like to speak 
on behalf of my granddaughter. I really have mixed emotions on 
this. I support the concept that girls should have equal rights “ta 
Sports. I also accept the fact that it would create havoc with 
Sports organizations. It is a two-sided coin and, regardless of 
which way it comes up, it is not going to satisfy all the parties, 


I understand that the minister has set out the principle and 
is going to have a committee set up to investigate the feasibility 
of possible changes, if necessary, in the future, but certainly te 
look into the problem. I really have to accept it. At ‘the present 
time, I think it is likely to be more beneficial to society to 
maintain the status quo than to make a change. While I may feel 
personally that I am letting my granddaughter down, I hope that we 
can come up with a satisfactory solution in the VeEbVe edie ucuLe: 


Mr. Rew tee JOnnston: I support the amendment. Having 
played now on a hockey team with the member for Hamilton Centre 
(Ms. Copps), when I have been high-sticked, cross-checked, tripped 
and gouged, I do this with some reluctance because it is’ bringing 
an element of violence to the game which I have never seen before. 


2 noon 


However, I do feel that the points were well made by Bruce 
Kidd when he made his presentation to us, and I think the motion 
presented by the member for Hamilton Centre Speaks to that desire 
and our party supports that concept. Then we just have to try to 
make the women and girls who get involved in sports slightly less 
aggressive, I think, in terms of theix “potential danger to the 
young men on the ice especially. With that proviso, that we can 
deal with that through the governing bodies of sport afterwards, I 
am totally in favour of this motion. . 


Bs 


Me, Riddell, MreocpChairman, as. usual; «Eawish-.to ‘support 
my colleague in her amendment. 

Poiree Miemebet owe: BAbut, are ityou: goingasto? aDe you shave “A 
letter there from anybody? 

Mr nmaidde dl! : There were> Very © convincing sranqumentsss put 
forth, Tin aktiow, at the time the committee was listening to the 
various presentations. As Mr. Johnston indicated, Bruce Kidd 


certainly responded to some of the reservations I had. I just 
could not see girls participating in sports where there is a lot 
mee pody contact, suchas hockey. 


Hon aMr hlgi es =Mu.ydohnston wants, that though, 


Mr. Riddell: He seemed to allay my fears and indicated 
that it would not take away from the hockey game in any fashion 
because if the girls are going to play hockey they had better go 
in with the idea that they are going to be draped across the 
boards the same as the men are. 


Mr. Laughren: Bad choice of words. 
Mr. Riddell: I am just using hockey terminology. 
Mre  peureepoohnston: iThatiwas» draped”. 


Hon. Mr. Elgie: You are stick-handling. 
| Mr. Riddell: Anything that you might read into what I 
‘say is only a reflection of your own mind a Licth inkgehene: areisome 
girls who would have made excellent goalies in the hockey sports 
‘and certainly, I suppose, if they can play hockey--I do not know 
what girls would be like on a football fnelLdeasiel teetS eanrpretty 
rugged sport, but I suppose if they choose to takewthat "kindsot 
WBeating, they will do it. 
| 


Inter jections. 






Mr. Riddell: I am prepared now to support this amendment 
Wput, as I say, I had some really serious reservations about it 
‘before I had an opportunity to listen to what Bruce Kidd and some 
of the others who made presentations along those lines had to say. 


| Mr. Chairman: I do not think the committee would object 
Ho standing it down until Ms. Copps comes back. 


| MeneeR ser. Gohnston: Sher is just involved in a tag team 
| ES Oh SSE ES ea le ade 
wrestling match and will be here very shortly. 


Interjections. 


Mr. Stevenson: I, too, certainly have some sympathy with 
‘the feelings expressed here. I suppose I am alittle bit: concerned 
‘that we are opening up some problems that have not been too 
prevalent yet. Personally, I have no problem with girls being in 
Mamateur hockey and so on. However, to open it wide open, I ama 
little bit concerned as to what may happen if a boy who fails to 
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make the boys' volleyball team then goes out and tries to make the 
girls' volleyball team. 


I suppose before I-make a decision onwiti lewouwldan kegtorsee 
the input “of the ‘committee that Sis) being Mpropesedmi tomcat 
seriously investigate the problems of implementation. I am much 
more worried about the implementation than whether they “are 
involved or not. Local teams may allow a person of the opposite 
sex to play on a team and they may well get into playoffs. If they 
go on to a point beyond their own league, are they going to have 
players disqualified? It is potentially a very messy -issue “just 
from procedure and mechanism. 


We should have some of those answers and a more serious look 
at it before (I would “be prepared “tom supportesita Jimwiie vous 
against ate here, awaiting the recommendations and the 
investigation of the committee that will be" setvup» tomlookeat) it. 


Mr. Eaton: I would almost have to oppose this solely on 
the grounds that the other day when we played hockey Sheila Copps 
knocked me down and I was too much of a gentleman to get up? ‘and 
Hhiteher back... Iam being ja Witt ler teacetaous—-< 


Mr. Chairman: About being too much of a gentleman to hit 
her back? 


Mr. Eaton: No, strictly speaking, I i%can@support’ this ie 
feel there 1s a lot of room for competition that can include both 
mén and women. Some women, and I know it boils down to that side 
of it in this particular case, have certainly raised their level 
of skill to the point where they can compete with men in sports 
and so on. In our village hockey league they let the girlsiuplay ia 
the minor sports program. 


What does concern me a bit is incorporated or unincorporated 
groups. I fail to see some difference here. Also I see a problem 
in a case of suing unincorporated groups over a civil rights issue 
as to how to handle that, and also what kind of groups it gets 
down to. There are some legitimate cases where it can be just 
men's or women's sports taking place. It may | bDejora tiftatime 
UnOrganrzed Sont of situation wis somebody going to come along and 
say, "Okay, I am going to charge them under the acu.’ 


Who in a group becomes responsible at that Ppolnt ji Lo) 
JUSt Tovbunchwofethemcuvcmor girls gathered together on some sort 
of a team they have got together to play on Sunday morning or 
something? How do you determine who is repsponsible if they just 
sort of make a collective decision to have a boy's hour of playing 
hockey? 


For that reason I have some concerns over the amendment. [I 
know that the minister, because of some of the urgings of members 
of our own party, is going to carry out an in-depth study into it 
and come up with some recommendations. [I SUpport, Nish doing? tha 
and would like to see what he comes up with before we make any 
amendments to the act. On those grounds I am going to have to 
Oppose the amendment, but I support the pranciaple, 


oe 


; Mr. Eakins: Would this amendment mean that an 
organization such as the Ontario Minor Hockey Association would 
still be allowed to have male and female teams if they wished? 


Ms. _COpps: May I Speakoe teorva:the amendment. What it 
addresses is the case where there is a female player. There was a 
case in the past where a female player was good enough that her 
male counterparts wanted her to play on that team, but she was 
denied access to the league. 


Priereswwas teat findings? againsteythes :Ontariod Minom Hockey 
Association on the basis of that case, which was not upheld in the 
court because it was determined that since the Ontario Minor 
Hockey Association is an unincorporated body, it is not bound by 
regulations that cover corporations. 


Mraverkakins: PThe “courtss upheld) the- <Ontaraio' “Minor. Hockey 
Association. 


Mo AC Opps. -Rugnt. 


Mr. Eakins: The point the Ontario Minor Hockey 
Association waS making was that it had no objection to girls 
playing hockey or to integrated hockey, but it maintained that it 
had the right to have male teams if it wished and female teams if 
Me wished. I think it should have that right. 


m2:10 p.m. 


Bruce Kidd appeared before the committee, and he must have 
have changed his views since 1972 when he co-authored a book. I 
just want to read into the record a comment from page five of that 
book. "Hockey also teaches the difference between boys and girls. 
In 1956, nine-year-old Abigail Hoffman, who went on to become one 
of Canada's greatest Olympic athletes, played defence for the St. 
Catharines Teepees and the Little Toronto Hockey League. When it 
was discovered she was a girl, she was immediately dropped from 
the team." In his next line, he says, "Playing hockey is for 
boys." That was Bruce Kidd sue Ns AA 


The point I want to be sure of is that the Ontario Minor 
Hockey Association still has the opportunity to have all-male 
teams or all-female teams or integrated teams if it wishes, rather 
than rushing in to say if they are good enough to make another 
team, they should be able to. I think their objection is not on 
the basis of not supporting integrated teams, butpsthat>.they ~are 
asking for the right to be able to have certain teams that they 
wish. 


Ms. Copps: According to this amendment, any person-- 


Mr. Eaton: I. thought you went out to get another 
Supporter for the amendment. 


Mr. Fakins: I am just asking what it means. 


Ms. Copps: I put the amendment, and you have a copy of 
that and you have had it for some time; we did discuss it. The 
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amendment means you would have to allow any person to play who was 
of “that *calibre,;-Slet “ustisay sof untor DCA umoOcKeyanmEhiw youl siaa ia 
person who was of Junior A calibre and who happened to be a girl, 
she would™have to’ be “admitted tovthatwteams i17ehimk tithes Universite. 
of Toronto was the example that Bruce Kidd used. To talk about Mr. 
Eaton's objection, they do have some male students on their field 
hockey team, which is in a predominantly women's league, and ‘it 
has worked out fine. It is based on abilbitysrathen than sex 


O£ course, the process’ of natural selectionMwouldamean thar 
in most instances “boys Of a ‘similar Page, "@par Giciilar! yawn mtn 
seniors, would be perhaps physically» stronger) than egirlsws<iIn the 
junior age, I think» that’ Abigail Hoffmanscisia:sgood examples thad 
that is not necessarily the’:case. Uust $recently mi netthe sRopbae 
Burns tournament sponsored by Air Canada, one of the teams! had @ 
girl who happened to be a star and was not allowed to compete in 
the tournament which was invitational. The team withdrew because 
ali the boys on the team felt that she was equallytcapablej™ that 
she was in fact the ‘star® of the team. TheySedid@inotmiwant acre 
participate in the tournament without her. 


We are talking about people who have equal abilities at a 
certain age level. That would eliminate the possibility that @ 
hockey player would be thrown out simply because she is female. 


Mra- Eakins: Or ®in=track “and (frera: 
Mayr. “GOpps: “Yes.. 


Mr. Eakins: In other words’, Sthere would ® beseno more men's 
relays Or ‘ladies relays. 


Ms. Copps: It would be based on ability. 


Mr. Eakins?) “Amel <right? si am ejust asking. -This’ does “not 
necessarily mean that you could not have a men's relay any more? 


Hon.o Mr. Elgie: 5inethesolympics. 
Inter jections. 


Ms. Copps:It would be based on merit. For example, at 
the University of Toronto there is no discrimination on the basis 
of sex, but there still are women's teams and men's teams, based 
on the level of participation. The understanding) <isse thace 
particularly at the the senior ages, women's musculature is 
perhaps somewhat less developed? @ thane sihate los their male 
counterparts. Therefore, notwithstanding my hockey game with Bob 
Raton, there is an assumption that most men would want to be on 
the men's team and most women on the women's team. JI think thag 
you are’ going” to find “that the “macter maid arise® din “venyt tem 
exceptions, only where there is an exceptional female athlete who 
1s of the calibre to play in the boys' league, as it were. This 
amendment would give her that Gronn. 


The Ontario Human Rights Commission, in its judgement of 
SOhe™ 7 Cots *agomon that issuer ened already said that you could not 
discriminate on that basis. The reason that finding was overturned 


Sh 


by the Supreme Court was not on the grounds of discrimination on 
meewbasis Of sex, but because the court found that, since the OMHA 
Was not an incorporated body, it could not be bound by the Human 
Rights Code. That was basically what they said. 


Pere ore rometi:. 1h Shai rness;*~ Ms. -Copps, “"r~ think that Mr. 


' <a E  ee  eS 
'Bakins' question has been answered. 


Ms. Copps: Okay. 
Inter jections. 


Mr. Eaton: You should have heard what Richard Johnston 


'said about your hockey playing, your slashing and gouging. 


Naw "0 wan. Johnson: °Mnua- Chairman, ‘on a, point , of torder: 


Zee rakins paskedi.a question. of the minister. I would like the 


minister's comments on that question. 


HOU. eehGe eo lotes, bo do not gphink it will “be “any mystery. 


‘You can tell from the discussions here that there is certainly no 


| 
| 


unanimity of opinion among our own caucus on the issue. It 1s 
certainly not in my own mind either. Having a daughter with 


lconsiderable skill who has not had access to certain sports 
facilities, I have considerable interest in the area, but I think 


we all have to acknowledge there are changes taking place. 


Mr. Stevenson will tell you, and has told you, about changes 
taking place in his community. Changes are taking, place, aim ene 
Meiversities. There are a variety of, issues here. It 1S not a 
simple issue and let us not pretend it is. Ms. Copps has referred 
to some physiological differences. There are some sports 
authorities who think that in sports under the age of 13, in other 


words under the age of puberty, there should be no distinction 


‘made on that, but it should be solely on the basis of merit. There 


is disagreement about what happens Steer relict pet ilet en, (ole 


physiological problems that many have tried? tO Lace qu ita pULelr 


meviews of literature. 


Let us not kid ourselves, we are talking here as well about 


ingrained, historical traditions--at the golf club, ladies' 
tournament, men's tournaments and boy's tournaments. I am not 


saying whether they should or should not be. I am telling you 
those are ingrained historical traditions in this province and 
indeed in most provinces. There are certain social attitudes that 
many parents have. Now I know there are good arguments on both 
Sides and so do members of my party, and 1 have to tell you that 


there is no unanimity one way or the other. 


But we do feel there has been no broad exploration Ole eee 
issue which would have two purposes; one, to explore the issue and 


to report to the government and, secondly, to serve aS a very 
valuable educational process for society to have the minor hockey 


leagues and the minor softball leagues, including parents like 


myself who has a daughter with considerable skill, come ana tert 


| 
| 


€@bout the problems they have faced, and then deal with ait (a) 
having had some educational process take place and (b) having had 
a thorough review of all of the historical as well as the 


physiological and social aspects Of it. 


“Op, 
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It is not out of any disagreement’ aboutc concerm ane thie 
area, but rather it is an issue we feel should first be addressed 


in the way we have proposed in our statement. 


Mr.  Laughren:  1t “is ther first tine” A hovem tear era 
Minister use the word “concern” all day. 


Hon. Mr. Elgie: I will use ie) morermoften Gite your. 1 comes 
know it 18 a word you like to think you have sole claim to in) your 
party. You do not. have ay mononolyaion it. 


Mr. Laughren: You Nave laid to rest “that brew 


Mr. Re. F. Johnston: You “can (use reeimore -timecuman sa mida a 
than our whole caucus. 


Mrs Laughren: is, of course, support the member's 
amendment. I did want to clarify one point.” Ttthink Uohnm hakins——-@ 
wish he was here--was drawing the wrong conclusion from Bruce 
Kidd's words. I believe when he said hockey is for boys, that he 
was mocking, being facetious, and I do not think =his views» have 
changed, although if he was here he could better defend his own 
remarks. 


I think, too, that the age thing is what bothers people a2 
Sports. It is what happens after the age of 14 or 15 or whatever. 
Up to that point it is really sad to see girls Who Have tne skrrie 
excluded from competing at their own level of ability. If it was 
based on merit, surely we could all go along with that. I know 
there are always reasons for maintaining the status quo on any 
issue, but this is one whose time, I think, has passed. 


Ms. Copps: Can I wrap up since it is my amendment? It is 
not the minister's amendment. 


Mr. Chairman: I heard a lot of wrapup there when you 
were answering questions, so how about keeping that in mind as you 
ave "wrapping Up. 


Ms. Copps: If that was my wrapup, then I would prefer to 
be the last speaker since I moved the amendment. 


Mr. Chairman: I said you could wrap up. 


Ms. Copps: I think one of the things we have to bear in 
mind is that this amendment will certainly not eliminate men's 
golf games or men's golf teams and women's golft*-teams;2 -and tte 
Suggest that 1s patently absurd. If you take the historical 
argument as an argument for continuing of the policy, there is 
historical precedent to say there are so many things that people 
in this province have been discriminated against on™ the basis jo# 
race and on the basis of creed. I mean historical argument is not 
relevant. I think what we are looking at here is aiming an 
amendment at those very few individuals who happen to excel. 


_ i also wanted to clear up the record on the argument of 
physiological differences. I think the ministers was correcta 
drawing the line between pre- and post-puberty. “I think im fthe 
pre-puberty instance there are many circumstances where girls and 
boys compete equally. 
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That is where this whole issue comes into question. I do not 


think oe = going to see many post-puberty women applying to 
compete in sports organizations that are predominantly male. We 


Mave had examples of them in the past. As early as five or six 


years ago, there wasS a woman who was hired to play in the National 
Weasketball Association. She did not cut the mustard and 
dropped. Fine, she had the opportunity to compete, she did not 
measure up and she was dropped. 


she was 


This amendment would not alter the fact that an individual 


has to be on a competitive par with the other people on that team. 
@emeeit is saying is that in an instance,. aS in the very recent 
Robbie Burns tournament, where a team is disqualified or a player 


is disqualified even though she happens to be the star of a team 


or the best hockey player in the whole tournament, the only reason 
‘there for being disqualified is that one happens to be a girl. 


You are aiming this amendment at a very small number of 


people who happen to excel in that area. If you talk about Abbie 
Hoffman, she went on to become one Of this’ falvon s¥egreatesr 
athletes, and maybe it was be cause Of the: opportuni yator ner at 


that time when she was playing in the guise of a boy, if you can 


imagine. Maybe that gave her some of the background she needed to 


“become a world-class competitive athlete. 


You are talking about those very select few who would be 


above the norm, who would be world class, and we have lots of 


precedent in this province for saying that girls and boys can play 
together and men and women, as evidenced at the University of 


| Poronto. 


I think you. will find that socially most women will prefer 


[to join people of their own sex on a team as will most men. But 
[Mou may find a situation where a woman OTF a girl is able to cut 
the mustard on an age level that is equal to hem Own, sbut aust 
happens to be of the opposite sex. This amendment would allow her 


that option in an unincorporated sports organization. 


We are also not talking about a group of fellows getting 


together on Saturday morning to play hockey. That is certainly not 
len organization. It is a loose-knit group of friends and, heavens, 
I think you are still allowed to choose your friends. When I came 


to play hockey two weeks ago when we had the members' hockey game, 
I believe it was the first time a woman had ever come out. I did 
not notice any great objections and, although I am not the world's 
greatest hockey player, I am presently hoping to organize a 
basketball tournament where I do sntend to show my prowess. I 
think in that kind of a pickup game, if it had been told to me 


Meat I was not wanted, I would have left. J am not wanting to 


) 


| 


force myself on anyone. 


Mr. Eaton: That was only when you walked into our 
dressing room. 


Ms. Copps: I certainly do not think that would be 
Srounds for a fine under the Human Rights Code. We are talking 


~y ey 
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about minor sports organizations where there is an odd individual 
who iS a singular individual and who should be given the chance to 
compete at the best level for that age group, whether it be male 
or female. So I would ask you to support the amendment. 


Mr. Ra Fo Jonnstonse t eiteelaopliged (itomcleaw sai ee 
record. Just because Bruce Kidd seems to have been misinterpreted 
earlier on, when I was making my comments about high sticking and 
tripping and that kind of thing earlier, all those comments 
directed towards the member for Hamilton Centre were facetious. I 
want..Co -bes very clear about that .jNone of them was resale 

Mr. Chairman: All in favour of the amendment? Opposed? 

Motion negatived. 


Section 5 agreed to. 


Mr... .Chaitman: of -thinkgirhice 15sec good point to adjourn 
until speirghtyoclock tomorrowenioht. 


The committee adjourned at 12:24 p.n. 
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The committee met at 8:12 p.m. in room No. 228. 


THE HUMAN RIGHTS CODE 
(continued) 


| Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario: 


| Mr. Chairman: I call the meeting to order. Last meeting, 
as I understand, we had carried section 5, part I. Anything on 
lsection 6? 


On section 6: 
Mr. Stevenson: I have an amendment to section 6. 


Mr. Chairman: Mr. Stevenson moves that section 6 of the 
bill be struck out and the following substituted therefor: 


"(1) Every person who occupies accommodation has a right to 
freedom from harassment by the landlord or agent of the landlord 
or by an occupant of the same building because of sex. 


"(2) Every person who is an employee has the rignih ote 
freedom from harassment in the work place by his or her employer 
or an agent of the employer or by another employee because of sex. 


"(3) Every person has a right to be free from, 


"(a) a sexual solicitation or advance made by a person in a 
position to confer, grant or deny a benefit or advancement to the 
person where the person making the solicitation or advance knows 
or ought reasonably to know that it is unwelcome; or 


"(b) a reprisal or a threat of reprisal for the rejection of 
‘a sexual solicitation or advance where the reprisal is made or 
threatened by a person in a position to confer, grant or deny a 
benefit or on hana et to the person." 

| 

| Hon. Mr. Elgie: What we have done is move the old 
section 2(2) dealing with harassment in accommodation and the 
| previous section 4(2), which dealt with harassment in employment 
on the basis of sex, into one section so that all matters related 
to harassment because of sex or solicitation are in one section 
for the convenience of people trying to follow the trend of the 
“meaning we are trying to put across in the bill. 





The other thing the amendment accomplishes is the 
elimination of the word "persistent." And it also, by the way, 
changes the definition of a person in authority. You will recall 
‘there were several people who appeared before the committee who 
had concerns about the definition of a person in authority. Our 
counsel felt, and I agree, that we should clarify that, thus the 
new wording we have here in this amendment. 
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Mr.J. M. Johnson: Mr. Minister, On. Section o1.),) Evers 
person who occupies accommodation has a right to freedom from 
harassment by the landlord or agent of the landlord or by afr 
occupant of the same building because of sex," I am not sure I 
understand the last part "or by an occupant of the same building 
because of sex." Are you Saying tenant/tenant? 


Hon. Mr. Elgies “Tenant *to* tenant, Chat isiewha ti weucum 
talking about. 


Mr. J. M. Johnson: So they do have the right to be free 
from that problem, but how do you make sure that they are free 
from tit? 


Hon. Mr. Elgie: Let us take a situation where one tenant 
is being harassed by another, and I had a situation like this the 
other day in my own constituency. By the definition in section 
9(g), if that is a course of "comment or conduct that is known or 
ought reasonably be known to be unwelcome," then that tenant is 
free to bring an action or complaint before the human rights 
commission which would then, of course, investigate, and if they 
felt it was a valid complaint, try to conciliate and bring the two 
tenants together. 


If they were unable to do so, then they would have to make a 
decision as to whether or not a board of inquiry should be 
appointed. If a board was appointed, then it would be between 
those two parties. They would have to establish that there was a 
course of conduct, that it was unwelcome, and if during the course 
of that inquiry it became apparent that the landlord, for example, 
knew it was happening and had ignored it, then the landlord on 
that occasion could be enjoined by the board, not for the purposes 
of imposing any demands on him but simply so that he was made 
fully aware of the problem. 


If there was a recurrence, then section 40 states that if 
there was a recurrence, and again the landlord was aware it was 
happening and condoned it by not doing anything, then on that 
second occasion, in addition to the remedy between the two 
tenants, a landlord who had condoned it on two occasions would be 
required to take some action. 


Mr. J. M. Johnson: But that leaves a problem with me. 
Would the landlord, at that point, have the option of evicting 
that tenant? 


Hon. Mr. Elgie: There would be several options. One is 
that he could do a variety of other things, give a warning or 
whatever in the first instance. In the second instance the board 
would direct him as to what he should do. 


Mr. J. M. Johnson: The board would tell him what he can 
Orecannouordo: 


Hon, Mr.  Elgie: On the second occasion. The first 
occasion would be just so there is no doubt he knew what was going 
on. If it happened again and again under those Circumstances, he: 
knew it was happening; then in those circumstances a board could 


require that he do something which might involve an eviction under 
the Landlord and Tenant Act. 
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| Mr. J. M. Johnson: If we were to carry that through, it 
S my understanding that you cannot evict a tenant in, let us say, 
-he middle of winter, you cannot throw someone out in the street. 


Hone Mrs Elgie: Phatoswouldbn be ssa Matter 7.0L) “evidence 
nefore the court. 


Mr. Jee M. Johnson: But this will be taken into 
sonsideration? 


Hon. Mr. Elgie: That. would be taken into consideration 
in the application for eviction. But if you have two tenants--and 
this specific case is vivid in my mind--what happens in life very 
often and unfortunately is that the person being harassed moves 
sut whether it is winter or whenever it is. He or she: is. told, 
"Well, if the kitchen is too hot for you, get out.” sThatris- net 
right. What we are saying here is that there should be a remedy 
between the two parties. If the landlord becomes knowledgeable on 
two occasions and fails to do something about it, then there is a 
requirement that the board can require that he do something. 


Mr. Jd. M. Johnson: I am not disagreeing Wistline Ltg a eee 
only concern I have is that it seems to fly in the face of another 
situation. I know the problems of evicting anyone, and good luck 
if you can do it. 


8:20 p.m. 


| Hon. Mr. Elgie: They could always claim hardship. That 
would be a matter of evidence before the eviction hearing. 

| 
| Mr. G. Le Miller: How are you dealing with that 
particular case? You said you have a problem now. 


HONS iM lg Les He cannot do anything about it now 
because there is no access to any remedy. He simply has to sit 
there and listen to the names. 


| Mr. McNeil: Supposing it is taken to the court and the 
court rules that the one who is being harassed can be evicted. 
What can you do in a case like that? 


i Hon. Mr. Elgie: Then the landlord's hands are tied. He 
cannot be required to do something he cannot do. 





| Ms. Copps: Where in the changes in the legislation does 
it infer that there would be two violations before one could act? 


| Hon. Mr. Elgie: Do you have the old bill or the revised? 


Ms. Copps: This is the revised. 


| Hon. Mr. Elgie: Under section 38(2)(e) in the revised 
(gall you. will see, iwhere the complaint is of alleged conduct 
constituting harassment ..-- any person who, in the opinion of the 
‘board, knew or was in possession of facts from which he or she 
ought reasonably to have known of the conduct and who had 
aaa to penalize or prevent the conduct," and did not do so 
Mn be added as a party. That is stage one- 


| 


& 


Ms. Copps: I understand that could constitute a single 
violation; it does not necessarily constitute two violations. 


Hon. . Mr. Elgie:. Between tenant and tenant it is a 
different issue. But then under section 40(4) where a board, 
having enjoined such a landlord, for example, finds that a 
landlord was in possession of knowledge from which he knew there 
Should be an infringement, and had the authority to do something 
about it but did not, it says, "...the board shall remain seized 
of the matter and upon complaint of a continuation or repetition 
of the infringement of the right the commission may investigate 
the complaint"--the recurrence-- "and request the board to 
reconvene and if the board finds that a person"--in this case a 
landlord--again knew and did not do anything about it, even though 
he had the authority to do so, then "the board may make an order 
requiring the person to take whatever sanctions or steps are 
reasonably available." 


Ms. Copps: That is in section 40, but particularly with 


regard to section 6, it may well be that if this section passes, 


section 40 can be amended and altered, which would not allow you 
to have prior knowledge or prior warning of the Sitvationy; (ia 
section 40 is amended when we arrive at section 40. 


Hon. Mr. Elgie: Whatever views you have about the steps 


a landlord or an employer might be required to do would be dealt 
with in subsequent sections. 


Ms. Copps: Yes. So there is actually nothing in section 
6 which states you have to have prior knowledge. 


Hon. Mr. Elgie: No, but I was asked by Mr. McNeil what 
the steps. would be. ; 


Ms. Copps: You are presupposing that those would be the 
steps if section 40 is not amended. 


Hon. Mr. Elgie: Yes, I have that feeling. 
Ms. Copps: I wonder why. 
Hon. Mr. Elgie: It has come over me. 


ae tet McClellan: We Support the amendments that the | 
Minister has brought into the Original “' ba hilibad really major 
improvements over the initial drafting. There have been all kinds 
of comment in objection to the Previous language which permitted 


persistent sexual solicitation Or sexual harassment. It was kind > 


of like the-- What was the legislation we dealt with? 
Hon. Mr. Elgie: It was the vicious NDP act. 
Mr. McClellan: The vicious NDP act, in which the dog-- 


Hon. Mr. Elgie: At the first Sillyssbite,. it had: it wag 
taken away. 


Mr. McClellan: That's right. Everybody dog has its day. 


= 


I simply want to indicate that the NDP not only supports the 
mendment, but commends the ministry for the change which we feel 
sg a major improvement. 


Hon. Mri Bigies IT will just say that the last two lines 
€ section 6(3)(a) do involve, of course, the initial knowledge. 
rn other words, the person has to know or ought reasonably to have 
cnown that it was unwelcome. 


Ms. Copps: I would: just. like tor reiterate the comments 
nade by my colleague from the NDP. We had already proposed an 
amendment to the previous legislation to: delete “the word 
"persistent." I think the amendment proposed by the minister falls 
in line with that concern and the consideration that was expressed 
oy a number of groups. So we will also be supporting the amendment. 


Mr. McClellan: I do not think there is any other way of 
dealing with this. Just dealing with the section that the minister 
referred to, I would assume that the interpretation of what 
constitutes an advance that the advancer ought to have known was 
unwelcomedwill rest with the discretion of the commission or 
board. There is no other way to deal with that, and we will have 
to see on the basis of litigation how that works out. 


Motion agreed to. 


Section 6, aS amended, agreed to. 
Section 7 agreed to. 


On section 8: 
Mr. J. M. Johnson: I have an amendment. 


| Mr. Chairman: Mr. Johnson moves that section 8 of Bill 7 
be struck out and the following substituted therefor: 


| "g. No person shall infringe or do, directly or indirectly, 
anything that infringes a right under this part.” 


| Hon. Mr. Elgie: Mr. Chairman, I would like to say the 
reason we proposed this amendment is that on reflection and 
discussions with counsel, who is here tonight if anyone would like 
his comment, our feeling was that the phrase “or do anything that 
results" really exposed the possibility of very remote effects. We 
“thought that the words "directly: /OL indirectly" resulting in an 
infringement dealt with the matters we were intending to deal 
with; and that the phrase "do anything that results in" really was 
a pretty long bow and would get beyond not only wilfulness, but 
even beyond recklessness, into things that a person might not 


reasonably have foreseen could happen. 


That is the sole reason for the change, and 1 might say the 
reason this section is here per se is, as those of you who recall 
the old act in the green book will recall, that each OL peue 


sections had a similar phrase ini iti. 








6 


For instance, section 2(1) used to say, "No person directly 
Or indirectly, alone’ or “with “another, @by himself, or by the 
imposition of another", and really  thatJeeis “directly or 
indirectly." Since we changed the approach of the oe Md Ripple 9 rg) VR 
Simply a Section which” includes “all ick£ that in each of the 
previous sections, just as it was in the previous bill, but it was 
recorded in each section before. 


Motion agreed to. 
Section 8, aS amended, agreed to. 
Mr. Pollock: I will move section 9(a). 


Mr. Chairman: I was just going to sit back and celebrate 
getting through part I. I think we should all go and have a party. 
That is enough for one night. 


On part II, section 9: 


Mr. Chairman: Mr. Pollock moves that clause (a) of 
section 9 of the bill be struck out and the following substituted 
therefor: . 


(a) ""Age' means an age that is 18 years or more, except in 
section 4 where ‘age' means an age that is 18 years Or more and 
less than 65 years." 


S230) pon. 


Hon. Mr. Elgie: Mr. Chairman, as I said in my opening 
statement last week, it was our conclusion that there were a 
number of areas or grounds in the bill where there was really not 
much logical reason to have 65 years as the upper age limit and, 
therefore, this section eliminates that age. in: «terms “os 
accommodation, services and facilities and contracts. 


I know there are those who have other views and I have to 
tell you that there is a great deal of Sympathy for those views 
with regard to the area of employment. But you will recall I said 
in my statement we felt this area had not been adequately explored 
in depth and I had asked the manpower commission to carry out such 
a study for me before any decision is made On that particular 
area. The pension committee, as you know, faced this issue as 
well; it is not an easy one and let us not pretend it is. 


MS. Copps: If I may suggest, the drafting error that was 
Originally found in the Previous bill has been continued in this 
bill. I do not agree with the notion that employment should be 
excluded as a prohibited ground of discrimination after the age of 
65. However, if this amendment is the one to be suggested by the 
government, I think you would have to specify section 4(1) because 
you have a situation in section 4(2) where people who are over the 
age of 65 are employees. From the way the drafting is suggested at 
present, if you are an employee over the age of 65 you can be 


sexually harassed with impunity; that is the way you have drafted 
the legislation as it sits now. ; 
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What you are saying is that over the age of 65 there is no 
coverage under either Sections 411) vors<(2)s.ubethinks yous wouldihave 
to at least admit that is so in section 4(2) where every person 
who is an employee already--and we know that there are situations 
where some people are employees over the age of 65--has the right 
to freedom from harassment in the work place by the employer, 
agent, et cetera. From a drafting point of view, you would have to 
restrict that exception to section 4(1) specifically. 


Otherwise you are drafting legislation where you could 
actually have sexual harassment or harassment of any nature with 
impunity after the age of 65, and that is not acceptable. So, in 
that context, under protest I would have to suggest that the 
government amendment refer to section 4(1) specifically. 


Hon. Mr. Elgie: Hold on a second. It seems to Make some 
sense, although I hate to admit that. 


Ms. Copps: I guess I would amend the motion to have the 
amendment read "section 4(1)." I do not know whether it would be 
appropriate for me to move the amendment since I am going to be 
then moving a Liberal amendment which would in fact circumscribe 


the areas of-- 





| Mr. Stone: I think that is a valid point, Mr. Minister. 
Applying Only to the over 65 does not affect the under 18. 


| Hon. Mr. Elgie: If Ms. Copps would not mind, she can 
either suggest that amendment to Mr. Pollock's motion, or else you 
‘can add it yourself, whichever you wish.. 


| Ms. Copps: I will suggest that amendment to the original 
motion. I will be further amending it later on. 


Hon... Mra eBlgies:..Are: you prepared to amend chat: cto 
section 4(1)? It is a good point. 


| Mr. McClellan: I am sure it is a good point but I am not 
late sure-- : . 


Hon. | Mrs. “Elgie': What Ms. Copps is saying is that. 12. you 
accept the government's argument that the age of retirement at 65 
should remain as is for the time being, then it should apply only 
to section 4(1) which deals with employment, whereas section 4(2) 
deals with someone who is in employment already but is being 
harassed because of age. I think there is some logic to that. Let 
the record show that Copps and Elgie finally agreed on something, 


lt Least in public. 


Mr. Chairman: Does the amendment to Mr. Pollock's motion 


|earry? 


Motion agreed to. 


Ms. Copps: That is the amendment, but then we go. back 


and vote on the original motion? 


Hon. Mr. Elgie: Yes, we will come back. 


Mr. McClellan: There seems to be another anomaly and I 
am not quite sure how to deal with it, maybe because I cannot read 
the instructions. I understand the problem, I do not understand 
the proposed solution. The problem is that there is a gap between 
ages 16 and 18 that is not covered. 


Hon. Mr. Blgie: That is another issue. 
Ms. Copps: That is another motion. 
Mr. McClellan: Is somebody going to deal with that? 


Hon. Mr. Elgie: Ms. Copps has a further amendment to 
section 9(a) dealing with it. 


Mr. McClellan: Okay, thank you. 


Hon. Mr. Elgie: But you do agree with the other one. 
Have you got your instructions there? 


Mr. Chairman: So far we have the motion by Mr. Pollock 
that section 9 be struck out and amended as read and that it would 
be apply to section 4(1). 


Ms. Copps: Mr. Speaker, after I have made the amendment 
and the amendment has been agreed upon, I would have to state-- 


Mr. Chairman: It is Mr. Chairman. After the way I have 
seen the Speaker treated, I do not want to be called Mr. Speaker. 


Ms. Copps: Sorry, Mr. Chairman. 


Mr. Chairman: I have no aspirations. 


Ms. Copps: I would have to speak against the main 


motion, but the context of my argument will be addressed in the 
amendment. Basically, it is the belief by my party that 65 should 
not necessarily represent the upper limit for employment and we 
are suggesting, or will be suggesting, in the next amendment, as a 
compromise to the position that there be no upper limit, that the 
upper limit at the moment be increased to the age of 70. We cannot 
Support the amendment that 65 be the compulsory retirement age in 
this province. I will speak further on that with our amendment as 
we are going to be presenting it later. 


Mr. Chairman: Can you introduce your amendment? 


Ms. Copps: I think we should vote on the Original motion 
first, should we not? The government motion.goes first and then we 
will present our amendment after that. We have a motion on the 
floor already. 


Mr. Chairman: The government amendment is a replacement, 
really, of the whole section. I think if we dow that we are 
finished. I think we had better entertain yours first. 


_ Ms. Copps: Do you have a copy of my amendment? I believe 
LC -Len sections ota) . 


| 


| 
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I actually have two amendments and I would really rather 
eal with them in two separate motions because I think some people 
ay be able to support the 65 to 70 when they cannot support the 
g to 16. Maybe what I should do is move first ay Straigne 
mendment in my name. 


Mr. Chairman: Ms. Copps moves that section 9(a) be 
mended by substituting the word "sixteen" for the word "eighteen" 
in the first line. 


Ms. Copps: Basically, our reasoning for lowering the low 
limit, which is what we are doing, from age 18 to age 16 is that 
throughout the deliberations when we had various groups that came 
and presented their presentations, there seemed to be an 
overwhelming consensus that the people who were adolescents and 
young adults between the ages of 16 and 18 seemed to fall into a 
vacuum and were not protected under the act and many of them were 
gainfully employed. Legally, they were able to leave home and go 
out and join the work force, and we did not see that there was a 
particularly consistent reason for applying the age Of es and not 
the age of 16. 


I know there have been presentations .that there be no low 
limit. The rationale behind that would be to say that all people 
in this province deserve to have human rights. However, lI think 
our party's position is that from a logical point of view, when 
you are guaranteeing basic»rights in accommodation and employment, 
you have to recognize the fact that those basic rights are 
accorded to adults and under our law a l6-year-old is considered 
an adult. 


From experiences in our own constituencies, we have seen 
Many cases where adults between the ages of 16 and 18 seem to lack 
the protection under, for example, the General Welfare Assistance 
Act, and sometimes fall in the void. They are accorded the 
responsibilities of an adult in a court of law, and yet in this 
particular act they are not given the benefits of being an adult 
as regards employment and accommodation protection. 


8:40 p.m. 


| I know we would all like to see a situation where our 
16-year-olds and l7-year-olds stay home and enjoy the benefit of 
their families and their parents until they mature and are able to 
go into the work force. However, the realities of 1981 are that we 
have many teen-agers, in Toronto, for instance, who are living on 
their own, away from their parents, and being gainfully employed. 
We feel they deserve basic human rights protection under the act, 
and for that reason we are moving the amendment that the lower age 


limit be dropped from 18° to: 16. ¢ 


In various Ontario government statutes the age can change, 
for example, the minimum drinking age. We know there 1S a 
possibility that the act can provide for a drinking age that would 
be higher than the age of 18. This present code says age 18 and 
yet we know our drinking age by statute is 19. There Wid Stubs 
exceptions that can be applied through law, but we feel the 
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general principle should be that people who are over the age of 
16, once they are able to go out and be gainfully employed, should 
receive the same protection as everyone else receives under the 
act for accommodation, employment and services. 


For that reason, we suggest that the lower limit be reduced 
to age 16. We do not see it as an ideal for children or young 
adults to move out of their homes. However, we recognize that it 
is a reality and something we have to respond to. I£ we do not 
respond to it, these young people will be left in a vacuum. If we 
refer back to the presentation by a young 17-year-old who came 
here, there is definitely a problem out there. By lowering the 
lower age limit, we feel we are attempting to address that problem. 


Mr. J. M. Johnson: I would take the opposite position. 
Ms. Copps mentioned that the drinking age, for example, is 19, and 
I hope and understand that we will cover that in some way in the 
bill. Then I would go to 16 as the age of majority if that is what 
we would wish to have. My concern is that I understand that if 
young persons of 16 remains at home, the parents have the 
responsibility of looking after them until they are 18, assuming 
their debts, et cetera. If they leave home at 16, I think they are 
responsible for their own debts. 


But a problem comes in. I will use the example of a merchant 
who has a 17-year-old come into his store who wants to charge 
something and his driver's licence or his ID shows he is 17 years 
of age. How does that merchant know whether or not that young 
person is living at home? If he extends credit to him, the chances 
are that he will never collect it. If he extends credit and he is 
living at home, then he has to try to collect from the parent. It 
becomes a complete mish-mash of responsibility. 


I think at the age of 16 to 18, they live at home when it is 
convenient and they live away from home when it is convenient. 
They can be at home if certain reasons that they should be there 
are apparent; if not, they are away from home. Really, it could be 
a loophole that would create a tremendous amount of concern for 
any merchant who wanted to deal with this group. You think it is a 
problem now, but I suggest if you bring this into this bill so 
that l6-year-olds have all the rights of 18-year-olds, but without 
the responsibilities, you will find that merchants will not touch 
them with a 10-foot pole. 


These people will be neither fish nor fowl. You are Creating 
more problems for them. At the present time it may be a bit of a. 
problem for a few individuals, but it can create problems for more 
people by changing it. We have many pieces of legislation for that 
age group. People of 16 and 17 receive many benefits now than they 
would not receive if we were to change this code. I feel you would 
create more problemss by changing it. 


Mr. McClellan I «was Struggling with how to phrase an 
amendment. I do not think I have managed to solve the problem, but 
I would be interested to hear from the ministry. I have to confess 
that the previous speaker's arguments did not Sway me. I would 
like to hear from the ministry as to whether or not they feel that 


Es 


pe COPPS le sta Creates any problems in terms of other 
tatutes, particularly with respect to the drinkin 
rgued that merardr not. Ge age... 7she 


Hon. Mr. Elgie: I read some of the submissions that were 
iade and I understand the point Ms. Copps is making. I would have 
made it a more narrow point, which I will discuss a little later 
yn. There were a couple of things I did not agree with in her 
-emarks. One was that no matter what age you are you should have 
1uman rights. This code does apply to all ages in terms of race, 
-eligion, creed, whether you are one or 90. What we are talking 
about 1S age. 


She also made a comment that the law recognizes age 16 
jenerally. That is not so. There are specific areas where 16 has, 
sarticularly in recent years, come into some position of legal 
recognition. | 


What Mr. Johnson was pointing out was that there is a 
gifficulty in enforcing contracts against anyone who is below Les 
It is a simple fact. I remember as a young law student writing an 
article, called Sword or Shield, on the very issue of the 
protection afforded infants under the age of 18 with regard to 
contractual obligations. They cannot be enforced against infants 
except for necessities of life. Then you get into the argument of 


what is a necessity. 


I do not want to get into the moral debate of whether it 
should be 16, 17 or whatever. But it is a fact of life today that 
18 is a contractual age when you become responsible for your 
actions. 


Then there is the issue of the age of majority in addition 
to that, as Mr. McClellan alluded to, where there is certain 
legislation where, if vou are not 18, you cannot consent to a 
variety of things, including consent to certain things under the 
Mental Health Act. There are some idiosyncrasies around like the 
Public Hospitals Act. You can consent to things that a hospital 
does to you, but you cannot consent to things that a doctor does 
to you unless you are 18. So there are odd little idiosyncrasies 
around that are very difficult ones. 


| In addition to that, we all know there are certain 
establishments that you are not allowed into unless you are aged 
18. There are the admission prices for a variety of things like 
theatres and so on, where there is a special price ff .¥oOUL are 
below 18. We have to remember that we are getting into all those 


things that exists in society. Mr. McClellan alluded to there 
being a number of pieces of legislation, the Child Welfare Act and 


others, that deal with the age of 18. 


I suspect that is why other legislatures, albeit there are 
not very many that even get into this area-- Indeed, this code, as 
you will recall, dealt only with age in terms of employment in the 
mast, and. then only ages 45 to 65. That is what happens 1n the 
majority of provinces in this country. Most that have it, and not 
Many do, have Lowered the age to 18 for the very reasons I have 
mentioned, that there are a Lot of contractual and age of majority 


problems that arise. 


roy eee 
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To make the case I think Ms. Copps was trying to make, there 
are SASS changes that have occurred which do leave some people 
in no man's: land; I understand that and it is a problem. The 
Family Law Reform Act, with its changes, does say that if there is 
a withdrawal of parental authority at age 16, someone can be 
deemed to be on his own. That is the group. that it is a problem 
for. I understand that but I do not see an easy way to solve that 
problem, because if we attempt to, we get into many other problem 
areas. 


8:50 p.m. 


That is an area that, as legislators, we have to keep in our 
minds and look at. I do not say this because I have any adamant 
views about it. I just think we would be going a little too far in 
interfering with a lot of existing legislation, a lot of common 
law traditions and a lot of things that are built into society's 
function, if we were to move from age 18. 


Have you got some instructions there, Mr. McClellan, that 
would prompt another remark? You are looking very agitated there. 


Mr. McClellan: No. I think your last comment ' sounded 
like good grounds for supporting the amendment. . 


Hon. Mr. Elgie: I. knew you would) say that... Shoutceenas 
have supported her other one. 


Mr. Johnson said that the drinking age of 19 was protected 
in the code. I think what I said is that you will notice under the 
primacy section that government has two years in which to 
introduce omnibus legislation over a variety of issues. One of 
those is the drinking age, for which, as you know, there was 
general support in this government and the opposition party. So 
that would have to be addressed within two years in order to have 
primacy, aS will many other issues. 


Mr. Baton: By that. do you» mean .you.. would have. t@ 
introduce a clause that would cover it in this? 


Hon. Mr. Elgie: It. would. whaverstow isavyiein, athe a eLraues 
Licence Act that, notwithstanding the Human Rights Code, the age 
of responsibility for drinking purposes will be 19. There will be 
a variety of sections where that has to be done. Every ministry 


knows that and will have to explore its own statutes and introduce 
those amendments. 


Mr... Eatons: It.) would .applyss.to..uthings. slike, truckeream 
driving licences where they have to be a certain age. 


Hon. Mied BLOLCs RY est 


Mr. 9G. _ I...sMiller: But...you. .said. this, leaves a vacuums 
What Ms. Copps was saying kind of makes sense. Where is the vacuum 
you are referring: to? Ls it between.16 andslae 


Honse = Mr, Elgie: Nos, eThe,. Eamily ) Law. Reform . Act “ ham 
referred to certain situations. The cases to date have dealt with 
Children at the age of 16 who for problems at home--in one case 


Le 


sfore the courts I think it was an alcoholic father--chose to 
‘thdraw, and the courts deemed they had withdrawn from parental 
ithority. In those few situations, and they have not been many 
asses, where children at age 16 have for reasons that the” court 
ss legitimized withdrawn from the family, they have been deemed 
> be independent. 


What I am saying is that by far the greatest common law 
rinciples--contractual principles, age of Majority principles and 
tatutory principles--recognize 18 as the age Cis amatOnecy sus sc 
ntroduce a change for one area creates a lot of problems in 
thers. I am not saying we should not Took, stil tae CU Cece toma 
rea of great problem. 


Mr. G. I. Miller: But the other acts would come into 
lay and supersede, wouldn't they? 


Hone) Mee tElgrese You would: « have... to. amend.. all . that 
egislation. You would have to replace the common law principle. 
ou would have to legislate common law. You know what Justice 
jddell used to say about that. It always made sense until 
egislators intervened. 


We also must keep in mind a principle that I think we were 
earing from some people here today. We do not want to do anything 
hich might be perceived by some, or indeed many, as encouraging 
6-year-olds to achieve an independence from the educational 
system and from their families because there are people who have 
yretty strong views about the importance of that relationship and 
-hose ties. We have to look at the other side of that coin as well. 


Mr. G. I. Miller: I: would like to give you an example. I 
Xicked up a boy yesterday who came from Hamilton and he was a 
yealthy boy. He was at a court case in Cayuga. He said he only had 
jrade 8 education and that his family kind of abandoned him. He 


admitted he was a drug addict. 


When you are abandoned by your family, that leaves you at 
the mercy of the community and society. From what he told me, I 
just could not believe my ears. He is trying to come out a pe 
now. I suppose he is maybe 25 years old. I suppose there is an 


area in there where they get taken advantage of and do not have 
any recourse. 


Hon. Mr. Elgie: I think I have explained my views on it. 


| Ms. Copps: Just in wrapping up, I think Mr. Miller has 
really hit the nail on the head. The minister talked about access 
to education. One of the reasons I feel very strongly about this 
amendment--it was mentioned in committee, but I will mention it 
again for those of you who were not there--1s that when I was 
working in Stuart Smith's constituency office, I ran into the very 
unusual situation of a boy in a similar circumstance who had been 
forced to leave home for circumstances which all of, uswaounct, Like 


but do exist. 


| 
| 
| 
| 
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He was 17 and came to Hamilton and applied to the Hamilton 
Board of Education to go to high school in Hamilton. We intervened 
on his behalf because, since he was below the age of 18 and his 
parents were not Hamilton public school Supporters, he was not 
allowed to register in the Hamilton Board of Education system. He 
was not guaranteed access to that system. I spoke personally with 
the superintendent of education. 


He was 17 years old and he was forced to enter into a 
trusteeship agreement with another individual who applied for the 
trusteeship simply so the boy could register in high school in 
Hamilton. As you know, according to the regulations regarding. 
payment of taxes, if your parents are not supporting that 
particular school system, you do not automatically have access to 
that system. So he had to enter into a trusteeship agreement with 
another individual, who really had no intention of taking him into 
trusteeship, because at the age of 17 it was rather ludicrous. He 
entered into the agreement simply so the young man could be 
allowed to carry on his secondary school education. 


That is one instance that came to my attention in the short 
time I was working in the constituency office. I am sure there are 
other members who have faced that as well for these young people 
who really fall between the cracks of 16 and 18 and who, for some 
reason which may or may not be of their own causing, are forced to 
leave their parents" habitat. 


I think the minister has clearly indicated that where there 
are problems with the drinking age or with other areas the 
government has time within the next two years to come in with 
Statutory amendments which could clear up things like saying, 
"Okay, you have human rights but when it comes to the drinking 
age, 19 will still prevail." 


Fine. The government will have the opportunity to set those 
restrictions over the next two years, but this is endorsing the 
principle and the restrictions will follow. I really think that 
for those young people who do fall into that category we really 
should try to protect them with a general endorsation in the Human 
Rights Code to say that yes, they do have access to publig 
services like the education system, based on their own merits. 


Mr. J. M. Johnson: Mr. Chairman, just on the point Ms. 
Copps raises, 1S there any feasibility, Mr. Minister, since there 
is the two-year gap, to bring in other types of legislation or 
changes to look after some of the problems? She has raised a 
concern that there is a group of people falling into an area that 
are not protected. Is there some way, other than protecting them 
with this legislation, by which we could address the problem, 
especially in the education aspect? 


Hon. Mr. Elgie: The Mental Health Act, the Education 
Act, could all be addressed in that just as eaSily as the other 
way. My only point is that there are a lot of common law as well 
as contractual and statutory situations where 18 is the age by 
Statute or common law. If other areas are to be addressed, then I 
think you are right, they can be addressed in other areas. 
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Having salar tchat yr acknowledge that there is this limited 
rea that is a problem, but I think we cannot solve everything in 
his bill. This is a major advance and I think it is one we should 
upport. 


Mr. Eakins: I just want to add I thought perhaps my 
ituation waS unique, in which I have had at least three young 
eople come to me and I have had a mother call and say, "He cannot 
stay in this house any longer." That boy had some problems. I do 
ot think he has completed his public school education and I often 
yonder what is going to happen to him. 


Hon. Mr. Elgie: Do you think that giving him 
sccommodation and employment rights will change that, or are you 
saying he needs help from the social service agencies? I mean that 
is what you are saying. 


Mr. Eakins: I think he needs a lot oft; Helms ; abu Lotaget 
orotection and a lot of support, but I was just saying that this 
situation is not as unique as one would think it is. I think it is 
nuch more widespread and I am wondering just how widespread it is. 
I do not know. But I have run into it just in my own small area 
several times. Even the parent will say, "He has to leave home. 


One of us has to go." It is hard to believe. 
Ms. Copps: That is what my mother told me. 


Mr. Stevenson: I have a question. What if you are an 
apartment owner or a home owner with an apartment and you rent it 
to a 17-year-old and he smashes it up or something? What recourse 
in law do you have on a person like that who has left home? 


Ms... Copps: The Landlord and Tenant Act is the only 
recourse in a landlord and tenant situation. 


Hon. Mr. Elgie: You have a right of action for those 
Snings that. are necessities of life, but you are really talking 
about a damage action, which is different from a contractual 
action. You have a contractual action because accommodation would 
be a necessity of life, but a damage action would not be 
considered a necessity of life in common law and you would have to 
have a court action against him for the damages. 


= p.m. 


| To sue for those things, he or she would have to agree to 
have what is called a next friend. Someone would have to agree to 
‘take responsibility for it. That is the sort of problem I am 


talking about. 
| 

Mr. Stevenson: SO you could go after him for nonpayment 
of rent, but not necessarily for smashing a hole in the wall? 


| Hon. Mr. Elgie: That is my feeling. You would have to 
have a guardian appointed first. 


Mr. McGuigan: As an employer of many people over a long 
period of time, I can think of the names and faces of people whom 
I employed who were 16 years of age. One I can think of was a 


runaway, but I can think of others who simply by force of 
circumstances were put out to fend for themselves; the father died 
Or something of that sort. They were put in with gangs of men 
doing farm work and they had to keep up their end of it or they 
were not employed. Some of these people we made men out of and 
they went on and became-- 


Mr. Kerrio: Cabinet ministers. 


. Mr. McGuigan: Not quite that far, but they had _ the 
responsibility of earning their own pay and augmenting the family 
money. 


Hon. Mr. Elgie: They moved to Niagara Falls actually. 


Mr. McGuigan: I think of a neighbour, a very successful 
farmer, whose Sates fell on him at 12 years of age. He makes 
speeches all over the country and brags about the fact that he 
became self-supporting at 12 years of age. I think that anybody 


who is forced into that position by circumstances deserves the 
protection the law can provide. 


On this matter of payment to someone who might grant him 
credit, I often have people coming to me trying to collect from 
some of these people. I have not the slightest sympathy for them. 
They were avaricious, in my view, in selling something to a person 
who obviously could not pay for it. They will often sell them some 
sports car or some such thing like that. I say it takes two te 
make a bargain like that. You have to be an avaricious 
person--that is not always the case, but often I felt it was the 
case of these people granting credit where it should not be 
granted. 


I do not think that that argument is relevant to the matter 
before us. As far as responsibility for wrecking an apartment 
goes, I have found they are more apt to wreck it at 18 than they 
are at 16. At 16 they are somewhat amenable to persuasion and a 
little more apt to listen to you than they are at 18. I have them 
wrecking them at 30. 


Mr’. »-Stokes: (Mr. “Chairman i ie) would. -.4ikew. tosmaske : tm 
minister if there is any way in which, rather than enshrining this 
principle into this section, we would cover in blanket form 
everybody between 16 and 18. There are very cogent and legitimate 
arguments that can be made on both sides of the fence. I know 
there are a good many areas where no government would want to 
enshrine in law legislation that would hope to be a catch-all. It 
would be almost impossible. But they do set up tribunals or boards 
of review in the event that there is a problem in a specific area. 


Is there any way that you can enshrine into this, if this 
particular aspect of this legislation becomes a problem for those 
between 16 and 18, particularly in services, that we can have a 
provision in the code that would allow the commission to set up a 
board to look into those things, just to make sure that it 
receives the proper scrutiny, without enshrining it in this law? 


I can see where members of the committee here have trotted 
it specific problems in areas that are quite legitimate and 
sally should be addressed, but I can empathize with what you say 
mat it may not solve the problems, it may add to them. If you had 

tribunal with the power to at least look into these problems, 
ery legitimate problems raised by members of the Liberal Party, 
s there any way in which you could set up a tribunal or a board 
- review under the auspices of the commission to look into these 
reas where there may be abuse of or discrimination against 
oungsters between those two ages who find themselves in this 


osition? 


Hon. Mr. Elgie: I think that what would happen is what 
appens now in Matters that are outside the code, and that is that 
here is an informal complaint and an informal investigation and 
n informal attempt to conciliate the issues. I frankly cannot see 
ow it could be done within the parameters we have talked about in 
he bill, that there has to be specificity and so forth. That does 
ot mean we have to stop looking at it and thinking about TtagoT 
ave said that I think there are some areas that need to be 
ddressed, but I do not think we can do it right now in this bill. 


Mr. Chairman: Is there any further discussion on this? 


Mia oo. weMoerdohnsons: Yes, itis just a question to the 
ninister. Did you indicate earlier in your address to the 
sommittee that you are setting up a board, commission or tribunal, 


yx whatever, on ageing? 
Hon. Mr. Elgie: That is the manpower commission. 


Mr. J. M. Johnson: Age 65 or over? 


Hon. Mr. Elgie: Yes. 

Mr. J. M. Johnson: Would it be feasible to suggest that 
possibly you take a Took at the suggestion of Mr. Stokes and also 
take a look at those of age 18 and under? 


is a good idea. Il can 


Hons. Mr. Bigze: E. *think<.that 
expand the terms oO reference of that study to involve at least 
the problems of employment because that is with the manpower 


review. 


Mrae JeeoM.. Johnsons: Is that what you had rye NL Oak allie 


Stokes? 


Mr. Stokes: YesS. 


Hon. Mr. Elgie: Tentchinks » chat is feasible, if I can 


expand his terms of reference. 


| Mout (Gs. a IsceMiller:* (Mr. Chairman, can I ask a question, 
‘the other way round now, from an employer's point of view? I was 
‘talking to the Turkey Point business association, and their 
concerns are, from an employer's point of view, does this give the 
right for anyone to come in and harass the employer? 
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Mr. McClellan: How do you mean harass? 


Hon. Mr. Elgie: An employee? 


Mrie Ge T.. “Millers” Yeset@They,y weres@afeaides thet aot 
principle of the bill was going to take away their rights, ane 
that people could come in and take them to court over simple 
little things, or take-- 


Hon. Mr. Elgie: An employer who is being harassed has 
the age-old remedy he has always had. He can fire the person, an 
this person is not protected from that under this act. 


Mr. J. M.' Johnson: That “is*what “lo lindicatedy to them... 
was just a tool they could use for their own protection, but the 
employers had rights too. 


Hon. (Mra. = eb loie ss 0h, sure, they still have thei 
continuing rights to discharge. 


Interjections. 


Hon. Mr. Elgie: Now, Mr. McClellan, we have met in & 
Spirit. of ‘conciliation here tonights) Do» not. “read’— any mom 
researchers' notes. 


Mr. Chairman: Anything else on the amendment? You are 
all clear that it is to amend by substituting the word "sixteen! 
for the word "eighteen"? 


All in favour? Opposed? 
Motion negatived. 


Interjections. 


Ms. Copps: The second amendment to 9(a) deals with the 
issue of the upper limit, which has been a very controversial 
issue throughout. You probably have a copy of our amendment, which 
basically suggests that section 9(a) be amended by deleting "and 
less than 65 years" in the first and second ones, and substituting 
“except in section 4(1) where age means an age that is 16 years or 
more"--and in this case I would defer to "18 years" in view of the 
previous amendment--"and less than 70 years." 


Basically what we are asking for is that the upper limit on 
employment be increased to the age of 70. 


Hon. Mr. Elgie: Then it should say "70 or under." 

Ms. Copps: "And less than 70 years." 

"Eighteen years or more and 70 years or less"? aug 
Interjections. 

MS. Copps: But you say "less than 65 years" in yours. 


Interjection: That is right. 


aS, 


Mr. Eakins: You will be the Minister of Labour forever. 


10 p.m. 


Hon. Mr. Elgie: No, I am getting near 65. I shall have 
y go pretty soon. I feel 74, but I am only 52. 


Mr. Chairman: You are comfortable with "less than Tue 


| Ms. Copps: Yes, because I think you are talking about a 
ive-year increase, which is 70 and out, rather than 65 and out. 


I think that there have been a number of arguments. To my 
rowledge in the committee, with the exception of the Ontario 
rofessional Firefighters' Association, most of the groups that 
save come to the committee and addressed the subject of ageing and 
ompulsory retirement--and I think Mr. Lane will be able to 
mpathize with this--have really spoken in favour of extending an 
pper limit. Our concern at the time of suggesting an amendment 
s, I think, that basically there is certainly a philosophical 
ase to be made for having no upper Limits ate all, and, juse 
undamentally having an open-ended upper retirement age. 


The age of 70 was introduced by our party, and all of our 
arty is in agreement with this, on a conciliatory or a compromise 
asis in an effort to see, first of all, how the increase in the 
pper limit affects the labour market. That is one of the things 
e@ do not know to date, although we have seen the situation that 
as been developing in the United States, where it appears that 
aybe five to 10 per cent of the population may take advantage of 
he option to extend their time of employment. We are really not 
ure how that is going to develop in the future and, therefore, in 
n effort to have a controlled relaxation of the limit, we have 


suggested 70 as the upper limit. 


We feel, however, that, regardless of what we may decide to 
io in this committee, the decision per se may at some point become 
-edundant because we know that, more recently, most Court 
Jecisions have ruled in favour of the plaintiff on an issue of 
compulsory retirement. It Seems that, sooner rather than later, 
-he whole element or idea of compulsory retirement will become a 


shing of the past. 


A number of historical references as to how compulsory 
retirement came about have been introduced into the committee. i 


is certainly an outdated concept that is some 150 years old. 


I would like to touch briefly on the argument Phab. the 
sompulsory retirement is critical in an effort to reinforce the 
revolving door syndrome. There are certain arguments that if: we 
reduced or eliminated the upper Limit on employment, we would not 
give our young people a chance in the job market, and that would 
certainly be a concern of the Liberal Party. 


| However, the research we have been able to look at to date 
shows that what has been happening in the age of the 1980s and in 
the age of microchip is that as people move out of the labour 
force, their jobs are being eliminated through attrition and there 
is no moving up the ladder of people from a younger age. 


So we do not feel that the increasing of the upper limit to 
age 70 would be a detriment to the labour market. Heaven knows, we 
have enough examples, including provincial members of the 
Legislature, judges, many professional people, the president of 
the United States, senators, ad infinitum, of people who are able 
to carry on, and quite well, after the age of 65. 


Mr. J. M. Johnson: Do you approve of Reagan? 


Ms. Copps: I am not saying I am approving of Reagan's 
policies, but I recognize the fact that he is over 70 and it has 
not impeded his ability to think, however much I may disagree or 
agree with his interpretation of the facts. 


Nevertheless, there are lots of precedents, particularly in 
the present day, if you want to take a look at Senator Hayakawa in 
California, Senator Croll here in Canada, John Diefenbaker--may 
the soul of Wilfrid Laurier rest in peace--and other eminent 
figures who were able to carry on far beyond the age of 65 and 
make a major contribution. 


We have all heard the story of Colonel Sanders and Kentucky 
fried chicken. He started that business after age 70. To suggest 
that people should basically be put out to pasture at age 65 is, 
in our opinion, not a tenable argument. We think that under the 
present law we are discriminating against a certain segment of the 
population because, as I have said, people who are in the 
professional or quasi-professional fields generally speaking are 
left with a certain amount of liberty as to when they want to 
retire. 


We are seeing it more and more.- I know factories in 
Hamilton, in the community that I represent, where there is 
optional retirement, where the employer has not forced the 
employee to retire at age 65, and to date the option seems to be 
working quite well. We think that if the committee chooses not to 
endorse our recommendation, within the next few years you are 
going to see the accumulation of enough court judgements that 
restricting the retirement age to 65 really will become redundant. 


We refer you back to the latest Gallup poll in which 66 per 
cent of Canadians said that they felt there should be optional 
retirement. We refer you back to the Air Canada judgement just 
recently, and basically to the notion and the principle that, 
particularly in today's Society, where people are growing older at 
a greater rate and we know by demographics that, within the next 
15 years, we are going to have a shortage on the labour market, we 
are going to need some of those Senior people to get into the 
skilled jobs because they are just not being replaced. 


Wer feel) that inowsiis van appropriate time to take a step in 
the right direction. That step would, not be the Lifting of “tha 
retirement age completely, but it would be the extension of the 
retirement age vis-a-vis employment to age 70, to give us a chance 
to see how that is going to affect the labour Market over the next 
few years; and possibly in anticipation of the demographic 
changes, we may be Prepared to face some of the constraints that 


we are going to be facing in the 1990s when we, in fact, do have a 
very critical labour shortage. 


In that regard, we are suggesting an amendment th 
ere at 
ncrease the upper limit from age 65 to age 70. tahoe 


Mr. MoClelLan? Our position on this amendment is 
onsistent with the position we have taken whenever this-rtr iad 
alloon has been floated in the Legislature. We do not intend to 
upport an increase in the age of retirement until such time as we 
ave achieved pension reform in this country. 


I do not want to belabour the point because we have made the 
irgument innumerable times. We have still relatively few laws that 
yrotect working people, but those laws that we do have are really 
mportant to us in the New Democratic Party. 


We have limited the hours of work and the length of time 
-hat a person is-- 


Mr. Eakins: Except here. 


Mc. McClellan: Except here. That's right. Well, this is 
10t work. 


Mr. Stokes: Is there any place you would rather be? 
Interjections. 


Mr. McClellan: We have limited the amount of time that 
men and women are required to work over the course of their 
lifetime and we have passed laws limiting child labour. They are 
part of a series of laws that may be old, but have a long and 
honourable tradition behind them. 


The reality remains that there is no pension system of 
adequacy yet in this country, and the first sentence in the report 
of the royal commission on pensions says precisely that. There is 
no system for the provision of retirement income in this country 
and 53 per cent of senior citizens are living on means-tested 
programs; in other words, they are on welfare programs. Whether we 
call them guaranteed income supplement or Gains, they are still 
means-tested, welfare programs. That is simply a reflection of the 
fact that we have yet to develop a pension system that meets the 
needs of a modern industrial society. 


I am optimistic that we are making progress towards putting 
a pension system in place. The debate is currently under way; we 
have our own select committee on pensions that has tabled its 
first report and recommended a number of very important reforms to 
private sector pensions. Over the course of the next two years we 
‘expect that there will be major initiatives with respect to 


pension reform at the federal level. 





| We are quite prepared to accept an end to mandatory 
retirement, once the system is in place, to provide adequate 
income for each and every retiree, but we are not prepared to move 
Me that> direction. until, the .threat. of economic necessity is 
removed through the provision of pensions. My sense 1S Lhaces Saws 
do it backwards and we raise the retirement age before we have put 
a pension system in place, what we are saying is that if you want 
a decent income beyond the age of 65, then stay on the job, 
because that is the only way you are going to get it. 
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In other words, we have to deal with the question of 
economic necessity first, before we deal with the question of 
raising the age. 


9:20 p.m. 


I think it should be obvious to people who are concerned 
with the wellbeing of ordinary working people that we have to 
proceed that way and not the other way around. If we go. the route 
of raising the age first, we are just asking, ‘Ii* think... formacgreas 
deal of misery on the part of seniors. 


It is all very well if you are a nice middle-class person in 
a relatively pleasant occupation, like any of us, and I am sure 
most of us in this room who have one of the better jobs on theg 
face of the earth would like to be able to do that for a long 
period of time. It is a pretty nice job; there are no two ways 
about it. 


Mr. G. I. Miller: It is not very nice when. you see what 
is happening down at White Oaks and 83 people out of work and you 
have to take some responsibility for it. I do not think it is very 
nice. 


Mr. McClellan: It beats working at White Oaks, let me 
DUtwLtiRehatawa 


We have the luxury, most of us, of either having this job on 
a long-term basis or falling back on some other fairly comfortable 
occupations or professions, and we do not have to worry very much, 
but the folks in my riding who work in construction and do not 
have decent pension plans are not very interested in proposals to 
raise the retirement age before we do something about the levels 
of pension. 


Someone who is working as a bricklayer or cement finisher or 
a miner or heavy equipment operator is not really very anxious, 
thank you very much, to work to ‘iage 70 .or’*beyond) ine order (ce 
maintain a decent standard of living. That is the kind of choice 
that this kind of measure puts before people in this country. I 
just say we have to deal with the income replacement issue before 
we deal with the age issue. 


Mr. Lane: Mr. -Chairman,. I* wouldy ‘haven quite cam, bit “om 
sympathy with the amendment that Ms. Copps has moved, seeing that 
I am 39 and holding and have been holding for a couple of years. I 
guess if the minister had not already told us that he had a 


commission set up to study it and report back, I would be tempted 
to support it at this time. 


I can recall in the last five years we have had a private 
member's bill in the house, I think on two occasions. I know 
certainly Mr. Leluk had a private member's bill indicating that 
retirement age be raised to 70, and I think somebody else did. I 


think we had a kind of consensus in the House that that would not 
be a> bad thing to-do. 
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I think Mr. McClellan has made a prett 

ere is something else that has to be pee were Rate ec 
at we have a reasonable income for those people who decide to 
tire at something less than 70, or less than 65 in many cases. 
;. Copps mentioned the aeroplane pilot with Air Canada, and so 
inth. There 1s going to be a question of what jobs involving the 
Bric can: one do: safely av any given age, depending on health and 


> ON. 


I really appreciate the fact that the minister has foreseen 
14e problem and has arranged to have a committee report on ChisSess 
nink at this point we would be hard put to put any age on there, 
hether the upper limit would be 70 or whatever, and I think we 
i11 have to address it in the next two or three years. I think 
r. McClellan has made a point that has to be addressed as well. 


In spitesof the fact that I am just a little bit over 39, 
s. Copps, I will have to not support you at this point in time, 
uch as I would like to, because the minister has already told me 
hat he is looking after me. 


Mr. McGuigan: Mr. Chairman, I would Like “to-+support: this 
mendment. 1 do so on the basis that every time I hear this 
rgument about spreading the limited amount of work around, the 
erson who makes that argument has to assume that there is some 
pper limit to the amount of work that needs to be done in this 


‘country. 


I simply cannot accept that there is any upper limit m8 ear 
‘ountry that has the resources this country has. Look around at 
she great problems we have in pollution of the lakes and rivers 
nd streams and the work that needs to be done in cleaning those 
ip; the problems we have in our forest industries and the amount 
9f planting that should be done to bring them back to their full 
sotential; the minerals that we have in this province that at 
Fimes go unmined simply because there are not the skilled people 
-o do those jobs. I just cannot accept that there is some limit. 


of bie population of Canada I 


When I first became aware 
and today we have 24 million. 


think it was nine million people, 
When we had the nine million we had a much higher unemployment 


rate than we have today. I suppose the unemployment rate then was 
in the neighbourhood of 25 per cent. That did not document all the 
people who have entered the work force since those days, the large 
number of women who have entered the work force. 


| The reasons that we have unemployment, Il think, are of our 
own making. We could get into a great many arguments over what 
he lack of jobs is our own making, 


those reasons are, but I feel t ak 1 
not some natural limit placed upon us by our lack of opportunities. 


| ng about a very small percentage Cie bite 
population who would want to work beyond any set limit.. As: far as 
tT am concerned, I would take any limit off, but for the sake of 
this legislation we are moving it up to 70. Those few people who 
‘love their work, who probably throughout their lives have not 
really prepared themselves for retirement--they do not have any 
particular hobbies; their hobby is their work--lI think should not 


be prevented from carrying on. 


| I think we are talki 








24 


I can give you some grass-root examples. When I was going t 
high school, throughout the summer I worked on my dad's farm O1 
sort of a part-time basis. When I was about 16 he told me that ii 
was on a 10-hour day, and in those days that meant 60 hours a weel 
right up, to Saturday night "at. six, oO" clock Lt twasetamnie lwo te 
Situation but. that. is what everybody did se that@iss whatnin wwat 
expected to do. 


So, looking for a nice soft spot in that system, I teamed uy 
with a man who was in his 70s and we grew a lot of hoe crops. 0: 
course, in those days we did not have the weed killers that are o: 
assistance today, so it was a case of being on the end of a hos 
for 60 hours a week. I was a fairly strong young fellow, going. t¢ 
school and taking part in some athletics and so on. I thought it 
would be a nice soft touch to go out with=this@manswhowwasi70.e 
tell you that man nearly killed me. For that summer it was crawl 
into bed after supper at seven o'clock. 


Mr. Eaton: It kept you out of trouble, did it? 


Mr. McGuigan: You are damned right, it did. I crawlec¢ 
into bed at seven o'clock and pulled my bones out in the morning, 
aching with every move, at least for the first month. That old mar 
in his 70s worked up to his 90s before he quit working. 


Later on, when I assumed the management of the Operation, I 
always looked for those retired people who were cast aside by 
industry, even one man who was cast aside by another farmer at 65. 
He worked for me for a good 10 years. Anyone in good health, with 
the right attitude and the skills that those people had, I looked 
upon as a find whenever I could get one of those people. If they 
do not want to work, they make the decision to drop out. 


I remember reading about a group of people in Florida on 
retirement, a bunch of Carpenters, who decided that during their 
retirement, they should take on some project. So they decided to 
build a house on speculation and sell it. These people gathered to 
build a house and got the foundation for it. The first day there 
was quite a crowd there, the second day there were a few more, but 
by the third day there was nobody there. The fact is that people 
who do not want to work quit, and this in no way forces people to 
work. 


9:30 p.m. 


I guess if we had a utopian situation I could Support the 
idea that we would provide for all of these people. But I am 
afraid as our horizons expand and the standard of living rises and 
SO On, we will never reach the point where we have an adequate 
System, with everybody being taken care of, with everybody above 
the poverty line and so on. As desirable as that is, I cannot see 
our, ever reaching it. So I do not see that it is an impediment to 
allow those few people who want to work to» continue .tosiwork. 2m 
certainly argue strongly in Support of this amendment. 


; Mr. Wildman: Mr. Chairman, coming in late to the 
discussion, I am alarmed, not so much about the people that Mr. 
McGuigan was referring to, "those few," as he called them, who 
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ould wish to work past 65, but for those people who might 1 

e pressured into working past 65 if Cee anenas vars ey hee 
ccepted. I understand what he was saying about people who perhaps 
ave not developed other interests outside of their work who are 
aced, unfortunately, to be without other interests at the point 
f retirement. 


Despite his comments about his experience with the 
Q-year-old gentleman with whom he worked as a youth, I think of 
iners, for instance, in my riding, some of whom might prefer to 
ork past the age of 65. Very few--and I underline what he said 
pout few--probably would want to work underground past the age of 
5, But for those who do, I fear not only for their safety but the 
afety of their co-workers. 


An individual may feel that he still has the ability and the 
‘ttrength to carry out that kind of work ita that. kind Of van 
vironment, which is dangerous enough for young men, especially 
sith bonus workers, not to mention elderly men. I would really be 
‘oncerned that if this committee were to accept this proposal, it 
ould place not only the worker himself in jeopardy, but his 
so-workers in a situation where they might have to carry out work 
for the individual because he was unable to carry out the tasks no 
natter how much he might wish to do them himself. 


Then there is the forest industry. We know the terrible 
nealth and safety record we have not only in our mines but also in 
sur forest industry. A friend of mine died a few weeks ago in a 
shain-saw accident at the age of 32. I wonder whether we would be 
joing a service to a man of 60 or 65 by suggesting to him that he 
sould make a few more bucks by continuing to work in the bush at 
that age, whether we would really be doing him a favour. I would 
wish that the members of this committee might think about that 


very seriously. 


Mr. Stevenson: First of alle tne «i Cama we considerable 
sympathy with the ideas that have been raised by the members of 
the Liberal Party, but some of the problems that are on the other 
side of the issue have been very clearly expressed by the members 
of the New Democratic Party. There are a couple of things thet oc. 
wish to mention. First, I get more calls from people in the 60 to 
65 group, asking me if there is not some assistance they could get 
prior to age 65, than l do from the over 65. I know Mr. Johnson is 


going to speak more about that later on. 


There is an other issue that is particularly common in 
palities, that of employees who reach the age 
lize the ways in which age is catching up to 
them. Some of them are not willing to step down. The age of 65 
limit allows companies and groups to get rid of these people in a 
relatively comfortable manner without hurting them. 


companies and munici 
of 65 and do not rea 


Those individuals may have made a tremendous contribution to 
a company or municipality. To extend the retirement age and have 
the employers forced to move them to a less demanding position can 
be a very crushing thing for both the workers and the people with 
whom they have worked for so long. I question the extension of 


that age for that reason. 


~ errs o 
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Large companies quite often can create positions or give a 
person a lateral promotion to get them out of a bit of pressure 
and still make them feel very much a part of the organization. But 
smaller groups quite often do not have that flexibility. I really 
feel we would be not only hurting the employers but in many cases 
the individuals as well. 


In rural areas I am finding that people who: retire at 65 and 
are forced to retire at 65, if they still have considerable 
competence, and many of them certainly do, as other members have 
Said, are rehired in that Same organization, or in other 
Organizations, in temporary full-time positions or temporary 
part-time positions as the individual wishes, and they can 
continue, sometimes for years, to make a worthwhile contribution. 
That sort of thing seems to be working very well. 


I am an employer too and, like Mr. McGuigan, I hire retired 
people whenever I can. The problem is that most of them in my area 
that still have the health and the desire to work are already 
working; they are damned near impossible to find. I would suggest 
that in my area that it is probably easier for a 65-year-old to 
get work than an 18-year-old in many cases. 


I really question that extending the age of retirement is 
going to solve many problems for people. Possibly in big cities 
where they are not as well known and so on, it may be a greater 
problem than, it is) in rural areas. Bute'LD think ithekproblemang 
solving itself in rural areas, and until some of the findings of 
the commission or board, or whatever it is that the minister 
mentioned, are known, I think we should leave the situation the 
way it is. 


Mr. McGuigan: Mr. Chairman, can I respond to that? 


Mr. Chairman: We still have three more speakers and we 
have spent a long time on this. 


Mr. McGuigan: It pretty well addressed the situation 
that I pointed out. When these people retire and take this second 
job, they usually take a big reduction in wages. 


Mr. Stokes: That is why you hire them. 


Mr. McGuigan: Sure. I do not apologize for that. Our 
industry is a low-wage industry. 


Mr. Stevenson: My father is a senior citizen. I hope he 
keeps going until he’ is 128. ; 


Mr. Chairman: Let us please stick to the issue. 


Mr. McGuigan: The point is that they are doing the work, 
whether they are working for their former employer or they are 
working for another one. So this argument about them taking work 
away from a younger person has no net effect.:> Whatio sie tie 
difference whether they are working for their life-long employer 
Or they drop back and work for me or Mr. McClellan or someone 
else? They might as well Stay in their present jobs, where they 


are really comfortable and know the job, and work there as long as 
they like. 





' As far as the question of safety is concerned, surely that 
jould be covered by their competency. I certainly would not 
suggest that I would want to work in a gang of miners where my 
4fe depended on someone who was close to 70 years old. I just 
yould not feel comfortable about tee. “de-not- thinkisthat, they 
mould be in that gang because of the question of whether or not 
-hey were competent. 


Mr. Eakins: I just want to comment that I do not think 
‘¢ is completely valid, as the member for Algoma (Mr. Wildman) 
nas stated, that there is danger in a person over 70 being in the 
york place. 


Mr. Wildman: I did not say that was necessarily true, 
put that could be true. 


Mr. Eakins: Yes, it could be true, but the government 
has already moved, as the minister knows, to rectify the situation 
in one particular area where a person had a health problem, such 
as a heart problem. You would automatically lost your licence if 
you were a truck driver. You could not drive because you were 
considered to be a menace on the road. 


If you have had an operation, even a heart bypass, you now 
can have that licence restored and can go back with an A licence 
or the other licences that only some months ago you would lose. 
Those Highway Traffic Act amendments were brought in. They were 
valid and they were good and I think they are very sensible. 


To say that a person at 70 might have a health problem, I do 
not think it could be any more dangerous than in one who is much 
younger because at least, if they have had the problem and have 
had it rectified, you know they are in much better shape than 
those whom you do not know have the problem. 


Mia) Ose eMac Johnsons, 1 have mixed emotions on thas... “che 
Same as 1 have on most of CHS Obl. 


Mr. Eakins: Jack, you will be here forever. 


Mr. J. M. Johnson: For example, I would like to take 
both sides of the issue on this one. 


Mr. Wildman: Come on, you are not a Liberal. What are 
you trying to do here? 


| Mr. J. M. Johnson: I use the personal example of taking 
jobs away from young people. In my own business I have had the 
occasion to hire several young people who have never worked out. 
My opposition quit a couple of years ago and I hired him to work 
Pr me. He is about 78 or 80 and he is doing a heck of a good job. 


It is not true to say that you don't take jobs away, you do. 
It is also not true to say that it isn't a good deal; it 1S a good 
deal. They are far better, as Ross has said. I agree with Sheila 
and I have to agree with Bud. We take jobs away from young people, 
and yet the chap was going batty, he wanted a job. So. I am not 
_ I cannot answer that. 


pF ce 2 a 
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I have two questions to ask the minister before I an 
through, in case I forget, Mr. Chairman. I would like to express 
one concern. The senior citizens have many advantages in society 
today. I think this would create a problem for the government: 
What do we do with senior citizens' apartments, for example? It is 
fine when there is a need and when they do not have the dollars tc 
pay for apartments. But if people at 65, 66 or 67 are still 
working, is that same financial need still there? 


The second thing is that many private enterprises, such as 
theatres, shows and places of this nature, provide admission at 
token fees--half price Or less--and in many instances 
transportation is at half price. Would that same feeling prevail 
if these people were working? 


In today's society when young people have such a terrible 
time meeting their needs, paying the cost of educating their 
children, raising their families, paying their taxes, mortgages, 
et cetera, and receive so very little assistance, can we turn 
around and provide the seniors with the advantages that they have 
in society? An example is tax relief. It is not a fair situation. 
It creates a problem. Nick Leluk introduced a private member's 
bill--I am sure it was Nick--and I supported it, to raise-- 


Mr. Wildman: Very liberal guy. 
Mr. Eakins: And you supported it. 


Mrs oJiav Msi. Johnson: Ivi supported). jit.e4':So) ot finda 
extremely difficult to vote against it today. 


I am not going to vote to support this, Ms. Copps, for the 
Simple reason that the minister has Promised he will have a 
commission set up to investigate and study the problem. But I 
would like to put on record my concerns, along with those of 
members of your party and some of our members, that it is. not @ 
one-Sided issue. It is extremely difficult to resolve. 


Mr. McGuigan: You have covered both sides very well. 


Mr. J. M. Johnson: I cannot agree with Ms. Copps about 
the ageing process. She mentions Reagan and the senators. I am not 
sure; maybe 65 would be better in a couple of those instances. Now 
John Lane is a different example; John could stay until he's 90. 


Ms. Copps: You are just Saying that because Trudeau is 
coming close to the age of 65. 


Mr. J. M. Johnson: I have two questions. One, how would 
the change in legislation affect the Support programs for seniors? 


Ms. Copps: Section 14, 


Hon. Mr. Elgie: Sheila is quite right. Section 14 in the 
reprinted bill, which we had to add in view of the amendments that 
we have passed, provides Protection for preferential treatment 
that senior citizens receive in the private sector or in any 
government program. They had to be Protected. You are quite right 
that, in the absence of that, they would have been in jeopardy. 


Mr. J. M. Johnson: It would create a problem. 


pene «Mrs. Elgie:s That.’ is: -why. section 114 a roposed 
mendment, has been added to address those very neeuesk + 


Ms. Copps: There is no problem now under section 14. 


Mr. J..M. Johnson: My last question to the minister is 
n the presentation made by the firemen and policemen. I believe 
hey mentioned that they have a collective agreement in nine of 
heir regions which includes retirement at 60. Would this 
egislation, which says 65, in any way jeopardize that collective 
igreement clause? 


Hon. Mr. Elgie: It does not change what it is now. It is 
sxxactly the same now. 


Mr. J. M. Johnson: Your amendment would not change Lt? 


Ms. Copps: (Inaudible) at 60. 


Hon. Mr. Elgie: I agree with you, but they were brought 
under the existing legislation which covered the 40 to 65, so it 
Joes not change it. 


The same situation exists under this legislation that is 
proposed as exists today, that: is; if 4 collective agreement or 
other hiring practice requires retirement at an earlier age, then 
an individual would have the right, as he does today in all 
jurisdictions of this country, to say, "I am being discriminated 
against," and would be subject to a reasonable and bona fide 
qualification, such as the Air Canada test, the pilot who claimed 
he was able to carry out his duties. 


A board could either deal with the individual complaint or 
could deal with the complaints of all of those people who thought 
that at age 60 they should not be forced to retire. But that is so 


today. 


| Mr.  Kerrio: I happen to think this is a very good 
‘amendment. we are talking about amendments to human rights. ie 
seems to me it is being very discriminatory to decide by a 
person's age that he or she should leave the work place. The 
ageing process is one that is extremely different with each 
individual. I cannot believe that we could sit down and pick 
numbers out of the air to decide when someone should leave the 


work place. 


comment made by the NDP--and a _ good 


| There was a 
which is that we do 


comment--that we have a very serious problem, 
not have a reasonable pension plan in place. To suggest that we 
should be discriminating and force early retirement until we have 
the good pension plan in place seems to me to get the cart before 
jee horse. Io cannot believe that anyone here would not allow an 


individual to make the choice on his own. 


itude as it relates to some concerns 


do with licensing older people. They 
d to prove that they 


There should be some Pac 


|in the work place, just as we 
are obliged to take a test; they are oblige 


| 
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can perform that function. But I cannot believe we could Sit here 
and debate discrimination for days on end and then decide, because 
someone picked 65 out of the air, we could take that age and force 
people to retire. We have one of the worst pension plans in the 
world as it relates to those people. 


9:50 p.m. 


When you bring other people into the argument, it does not 
make any sense at all. When you talk about policemen in this 
country, or firemen, or many of the people who are paid from the 
public purse who get reasonably good pensions, certainly they can 
retire, but we have some very proud people in this country who are 
65 and able to work and who would rather carry on on their own. I 
am telling you if you do not support this amendment to the 
bill--in fact, it might even be that it should go to any age ag 
long as people are able to function--I think -you are then 
discriminating in the worst possible way. 


Ms.. Copps: In an effort to wrap up, 1 think’ Mrew=Kerric 
has really covered some of the areas I wanted to raise. The issues 
of economic necessity and pensions are being addressed by the 
Select committee on pensions; they are issues that we certainly 
have to come to grips with, but certainly not reasons for 
discriminating against any segment of society. 


I also think that the elements raised by Mr. Wildman with 
respect to safety in the work place were the same kind of 
arguments that were used years ago to keep women out of factories; 
the idea was that women could in some way endanger the lives of 
men. Unfortunately, it was that prevailing thought that kept women. 
from having equal opportunities. 


Mr. Wildman: Come on, (inaudible) Suggestions I made 
that women can work underground now; that is a ridiculous argument. 





Ms. Copps: The argument I am making is’ to Say a 
particular element in society, Simply by virtue of their age, is 
going to present a danger is the same kind of argument that used 


to be used that women, simply by virtue of their sex, used to 
Create a danger. 


You mentioned the issues of miners and bricklayers. AS a 
matter of fact, in my riding I happen to know bricklayers and I 
know a longshoreman whom I represented last year at a Workmen's 
Compensation hearing who is 74 years of age and he works out on 
the docks and he is very happy. I think if you look at any kind of 
medical evidence, predominantly it would show that a lot of people 
who were in a forced retirement Situation died within two years 
after their retirement age. So what you are saying is preserve 65 
as a retirement age so the person who is forced to retire can then 


have a much greater chance of dying. The pension is certainly not 
going to do them much good at that time. 


I think it is a paternalistic attitude to make a blanket 
rule for every person when we know that there are going to be some 
individuals who will want to take advantage of an ability to work 
longer in society. There is certainly legislative precedent. We 


ow that at present in the United States in the federal civil 
rvice there is no upper age limit, and they have also instituted 

as the upper limit in general. So we know there is precedent 
os allowing good employee-management relations to determine when 
person is going to retire. I think the decision should be left 
th the employee, bearing in mind that he or she is competent to 
irry on the job. 


Mr. Wildman, you said yourself that unfortunately a friend 
= yours was killed at the age of 32 in a chain-saw incident some 
seks ago. My uncle was 17 when he was killed in a mine cave-in. 
ne fact that he was 17 had no bearing on the mine cave-in when he 
us killed. Simply because a person is 65 and over, to say he is 
sady for the retirement heap is? unfair, particularly=* when ewe 
irselves are in a position of being able to carry on in our own 
sbs for as long as we so desire. There is a double standard that 
oplies here. 


I would say that even in the very limited experience I have 
ad as Labour critic, I spent some time this summer visiting with 
ome people who represent different labour unions and for the most 
art are aficionados of the New Democratic Party, who told me that 
lthough at present their labour organizations favour compulsory 
etirement at the age of 65, the overwhelming response of those 
ndividuals in the upper levels of the union is that they did not 
upport personally compulsory retirement. 


I think you are going to find that within the labour 
ovement itself the idea of compulsory retirement at the age of 65 
s changing very drastically and very radically, and I believe if 
fou choose not to support this amendment tonight, probably within 
he next couple of years you are going to see a complete 
turnaround in the labour market in that the overwhelming number of 
eople will be supporting an extension of the retirement age. 


Mr. Wildman: Mr. Chairman, on a point of privilege, I 
ever did suggest that because an individual might be 65 he or she 
mas necessarily dangerous and: might be dangerous to themselves Or 
-o their co-workers. What I did suggest is that you run Ernie a 
yery serious problem in determining competency, especially in 
jangerous occupations, such as some of the ones that Mr. McGuigan 
nentioned, in underground mining or in bush work. You have the 
yuestion of who determines competency at any age- 


There is a problem; I understand that. But the question 
really is not whether or not 65 or 70 is a better age, but whether 
or not we should be protecting workers by saying that there is an 
upper limit at which we should be ensuring that people, in 


dangerous occupations at least,.are not-— 


| 
| 


Mr. Kerrio: Maybe they shouldn't start until they are 25. 


| Mr. Wildman: Maybe we Should: ~laver a situation where 
underground Mining is a trade. Maybe we should have licences. But 
I want to point out that the arguments raised by the Liberal 
Members about licences and so on are completely irrelevant when 


you are dealing with underground mining. 


oF ee 


oz 


Ms. Copps: On the same point of, privilege;= .can: ie sa 
that there are benchmarks in the United States which are set t 
measure competency. I think that a person who has been involved .% 
any kind , of sbusiness,, .whether, it be underground. =mining 
construction trade or whatever, learns and develops their trade b' 
recognizing competence and recognizing incompetence. ji they di 
not recognize that, they are not going to survive very long in thi 
business. 


Mr. Wildman: That is exactly the point. 


Mr. Chairman: Good. Now we have agreement on that. Al 
those in favour of the amendment that moves the age to less thai 
70 years? 


Mr. J. M. Johnson: A... couple: people ¢ voted. who.” had im 
Digit oeaomso. 


Mr. Chairman: The chair treats that aS waving at othe: 
people in the audience, and that is fine. 


Motion negatived. 
Section 9(a), as amended, agreed to. 


Mr. Chairman: Is there any difficulty” with 9'(b)2 -Shall 
Lty carry: 


Mr. .Stokes: Could 2. ask. a ‘question. of — the--ministéereo) 
b(i) which interprets the section of the act dealing with physica: 
defects, including diabetes and epilepsy. Can you tell me now 
either in advance or after the fact, where these have particula: 
application? 


You and I had some correspondence and you said that you wer: 
going to address yourself to those specific problems. We had majo. 
employers who were denying employment to mill workers where it wa: 
quite obvious, even by the doctor's standards, that they wers 
quite capable of doing the work for which they were hired, and it 
said so on the medical report, only to have some personnel office 
say, "Notwithstanding what the doctor says, we do not want te 
inherit anybody who may, sometime in the future and for any numbe: 
of reasons, become a problem." With the inclusion of these in the 


interpretation section, will that cover those problems I brought 
to your attention? 


LOs Dp. me 


Hon. Mr. Elgie: Yes, it will. A representative of ‘ths 
Ontario Medical Association at a recent conference on employment 
of the handicapped spoke about the issue of epilepsy, as I think 
you and I have. The fact is that 75 per cent of people witt 
epileptic seizures are controlled by medication and are much more 
careful in their lifestyle than others might be in order to ensure 


that those situations do not arise which might predispose them tc 
seizures. 


33 
Mr. Stokes: As is the case also with diabetes. 


Hon. Mr. Elgie: Yes, it is the same thing with diabetes. 
well-controlled diabetic, from my perspective as a physician, is 
omeone in whom I would place as much confidence, indeed probably 
ore so in some situations, because I know there would be no 
ikelihood of his being out late the night before and doing a 
rariety of things that other people--not you and I--might do on 
ate ie which might leave them a little incapacitated the 
ext day. 


Mr. Stokes: You can speak for me on most things but 
rertainly not that. 


Hon. Mr. Elgie: What we are really saying here is that 
if you have epilepsy and it is well controlled, then you should 
jot have to go to subterfuge in order to obtain a job. Frankly, 
-hat is what the doctor said at that convention; that it troubled 
nim to have to tell his patients they should lie on application 
Forms, but he felt confident enough about their ability that he 
jid not want them deprived of a job, particularly when they had a 
Jriver's Licence. 


The government says that if you have not had a seizure for 
two years--it is three years in the United Kingdom--and if a 
physician says that you are controlled, then. you. can get a 
driver's licence. The number of seizure-free yearS may vary but 
that is not the issue. The issue is whether there is some degree 
of certainty that you are not going, to: nave: a seizure. Something 
could happen to any of us today while we are driving a car. At 
least that person is known to be controlled. He knows his problem 
and lives accordingly. I consider him to be safe. 


The issue is whether he can do the job. There may be certain 
situations, in high-rise buildings, for instance, where even 
slight risks of a seizure may put him and others at. visk;;. one 
might have to think about that. But surely that is a decision that 
should be made by physicians and people who can evaluate the 
control that a person has. 


| To be quite frank, specific things like diabetes and 
epilepsy are mentioned because of the debate which occurred. There 
were people in the Liberal Party--I think it was Bernie Newman 
particularly who wanted.diabetes: included--there, were. some im your 
party that wanted epilepsy included and there were some in our 
party that wanted both included, just to be sure they were 


covered. 


! As a physician I can tell you that the term "physical 
'disability, infirmity" and so forth would have covered them all, 
but some people wanted to have certainty about that. That 15 why 
they are specified. It was for no other reason than that. 


; 
Section 9(b) agreed to. 


On section 9(c): 


an amendment to subsection c. 


Ms. Copps: I have 
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Mr. Chairman: Ms. Copps moves the deletion of the word: 
"or preference" at the end of that subsection. 


Ms. Copps: The reason for the motion is that our lawyers 
Say the inclusion of "or preference" at that point is confusing, 
to say the least, in defining discrimination. 


Secondly, there is the issue of preference, which Mr. 
Johnson was addressing earlier on, with respect to things like 
senior citizens' apartments being adequately covered under sectior 
14. We suggest that the deletion of "or preference" would simply 
make the definition of discrimination to be "differentiatior 
resulting in exclusion or qualification.” The issue of 
preferential treatment, where you would be dealing with the 
Situation like senior citizens' apartments, would be covered under 
section 14. 


Hon. Mr. Elgie: I do not really understand the argument. 
Surely we all understand that there can be discrimination by 
preference. That is what the height and weight restrictions, sex 
restrictions and so forth are all about, for example, giving 
preference to those that are over six foot two or 180 pounds. I 
just do not understand how you think we could deal with those 
problems that are discriminatory if you do not have the word 
“preference” in. I really do not. I do not mean that in any 
Critical or cynical way. E 


MS. _Copps: So you are not allowing discrimination on the 
basis of preference? 


Hon. Mr. Elgie: That means if you have height and weight 
requirements, you have to justify them. 


Ms. Copps: But not according to the way you have the 
legislation. You are determining discrimination to be not allowed 
and therefore there is no preference. 


Hon. Mr. Elgie: No, discrimination means by 
qualification or preference. 


Ms. Copps: If you go back to part I, section 1, "without 
discrimination because of" these categories. 


Hon. Mr. Elgie: "Equal treatment with respect to 
to...without discrimination" 


Ms. Copps: "Exclusion, qualification or preference" on 
the basis of race, religion, ancestry, et cetera. 


Hon. Mr. Elgie: Let's read selectively. "Every person 
has a right to equal treatment...without discrimination." We could 
Say "without setting preferences that discriminate" against you on 


the basis that you are Chinese, for example, and therefore you are 
Short. 


Ms. Copps: We feel there are situations where you do 
have preference. You have Suggested, for example, in section 14, 


that where there is preference on the basis of economic necessity, 
that is an allowable discrimination. 


a2 


Bomar wbigie: That's right. 


MeseerooOpus:,. We.,;feel that the inclusror’” "or the word 
'preference"--and I am extrapolating from the opinion I got from 
sur lawyers--could create legal problems in its interpretation, 
ynce you actually went into the application of the code. 


Hon. Mr. Elgie: I would think you would have a real 
osroblem if you do not. have the word “preference” there. For 
instance, that is what constructive discrimination is all about. 
tt is all about having a beard and so on. 


: Ms. Copps: But, you see, constructive discrimination is 
not allowed the way that you read subsection c. It is not allowed 
there--yet it is allowed under section 14--because you are saying 
no preference under section l. 


Hon. Mr. Elgie: What we are saying under section 14 is 
that it is deemed under this section to be an exemption. 


Ms. Copps: Under section l you are saying that there is 
no preference, no exclusion, no qualification--no preference, no 
discrimination. You are defining "preference" in the negative. 
Under section 14 you are stating there is no preference, and yet 
under certain circumstances there is a preference. 


Hon. Mr. Elgie: Section ge lays down the basic 
fundamentals of the bill and ‘then section 9, some definitions. 
Mich of the rest of the bill is either the powers of the 
commission, the powers of the board and certain exemptions from 
sections 1 to 8. Section 14 is an exemption. 


But the overall principle of the definition of 
discrimination would be, in my yiew--I am always subject to 
changing it--badly impaired TE eyou took out the word, 
"preference." Counsel, what is your view? 


Interjection: Why is that in there, Mr. Stone? 


Mr. Hess: For positive preference: "As an employer I 
would prefer to have all-white employees; I would prefer to have 
all of a certain race or religion." 


Mr. Eaton: "I don't want to exclude you, but I prefer--" 


Mr. Hess: If I can prefer a group, I can exclude anybody 
who does not belong to the group. I cannot understand the motion. 


Ms. Copps: Mica CL OLe eilOt understand the motion? The 
minister is giving me the message that you would like to leave 


some room for concrete or positive discrimination. 
| Hone Mie bi g.es OM, nr just the reverse. We are saying 
that under exemption sections we do allow certain-- 


Mr. Wildman: How does this affect affirmative action? 


| Hon. Mr. EL je: That is under section 13 where they have 
the power to approve Of ie 
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Ms. Copps: Our legal interpretation was that the word 
"preference” certainly is as subjective as it is an objective 
legal assessment, and for that reason we would suggest that it be 
deleted. I am not even sure that we can further determine the 
definition of "preference" because what is preference to you may 
be nonpreference to me. 


Mr. Stokes: That's why you wanted to eliminate it. 


Ms. - Copps: That would leave the definition of 
discrimination simply as “exclusion or qualification." 


Mr. Wildman: Mr. Chairman, can we ask committee counsel 
for an interpretation of what preference means? 


Mr. Stone: Preference would cover the situation under 
section Ll where a restaurant said, "We serve whites only." They 
have not put down anybody; they just said, "We only serve whites 
because that is a preference, that is a condition that we give 
preference to." I, do:-not. see. that, there needs tos be anything 
subjective about it. 


The inclusion of it in the definition results in its being 
the general rule. The general rule is that you cannot be selective 
in giving preferential treatment. After the general rule is 
established, it is subject to exceptions with- limits which are 
delineated subsequently in the bill. 


Ms... -Copps: Would. you not. agree that. ithes) preterentiam 
situation that you just outlined would be covered by exclusion? We 
feel that "preference" is too subjective and could be subject to a 
number of different interpretations. The more you limit the 
wording, the more chances you have that it is going to be held up 
inwayCOurt.of Law. 


10:10 p.m. 


Mr. Stone: I guess it iS abundance of caution because 
the purpose of the definitions is to settle the kinds of questions 
people ask. It may be excessive, but it is the kind of thing that 
people bring up. 


Ms. Copps: The concern that we have is that with the 
inclusion of preference specifically spelled out in section 1 in 
part I, a court of law may rule fact that part I takes precedence 
over part: XIV--I..guess..that. partis jin “the old) act,ands.laeam. nae 
sure what it is in the new one under the revisions. 


Hon. Mr. Elgie: The exclusion of the affirmative action. 


Ms. Copps: Exclusion based on economic preference. We 
think that it creates confusion that could possibly be interpreted 
differently in. a .courtof Taw. to, the: way) thatewermane interpreting 
it here. We thought that in an effort to eliminate the confusion 
of the rather subjective wording "preferential," that "exclusion" 
and the second word would cover most--I cannot think of any. 


instance where the situation would not be covered under the first 
two descriptive-- 
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Ms. Copps: But it would be covered under "exclusion" 
cause you are excluding every other group. 


Mr. Eaton: You would not necessarily exclude them 
lough. You could say, "I prefer to serve whites first,” ~andieyou 
suld let somebody stand in line for an hour. Then you would serve 
1eM. 


Ms. Copps: Qualification. 


Mr. Eaton: No, that. is not. It is preference. 


Hon. Mr. Elgie: There are two sides, one saying , "We 


on't serve blacks," and other saying, "Whites only." One is an 
cclusion and one is a preference. ‘ 


Ms. Copps: We just feel that it may cause - some 
nterpretative problems. I am sure people will be taking it to 
curt after it goes into effect, and we think that preference is 
ather a subjective word than an objective one. 


Mr. Wildman: Mr. Chairman, the other question is: if you 
xclude whatever group--Mexicans or Chicanos--and you are saying, 
You can't. do that," and then you have someone else who prefers 
omeone who is six foot, six, and since very few Mexicans are 
ix-six, then if you do not deal with the preference problem, you 
re leaving an opening for the group that says, “Okay, we are not 
xcluding, we are just preferring." You have got to deal with both 


ides. 


ne last time, is that the issue of preference may be interpreted 
n a different way to eliminate the kind of sanctions that 
inaudible) in other sections of the act, which would in fact 
llow a preference under certain circumstances; that is why we 
juld prefer to see the wording deleted. But it is...a; (fairly 
egalized one, and I am sorry that our lawyer is not here to 


‘comment on it. 


Ms. Copps: Our concern, and I shall just reiterate it 


Mr. Chairman: Any further discussion? 


Mr. McClellan: Mr. Chairman, I do not understand the 
ybjection to "preference." I am from Toronto and I grew up here, 
ind it is not that long ago that you pretty well had. tas bey a 
nember of the Orange Lodge to get a job in certain sectors. That 
is an example of discrimination by preference. 


Ms. Copps: Or by qualification. 
Mr. McClellan: No, I do not think so. 


Ms. Copps:. ‘Ihe qualification being: you are a member of 
the Orange Lodge. You can interpret it either way. I think that 
would be covered, though, in the qualification. 


| 
| Mr. Chairman: Are you 
amendment? No? Mr. Stone. 


ready for the question on the 


| 
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Mr. Stone: Mr. Chairman, maybe in the interval before 
the next meeting Mr. Hess and I could take a closer look at that, 
just to see whether there would be anything in that. I would like 
to look at that again. If there is, of course, it should be fixed. 


Mr. Jd. M. Johnson: Mr. Chairman, ‘could ~—9(cj4=ebe7Sstoces 
down until that is clarified? 


Mr. Chairman: Now that Mr. Stone has spoken on it, yes. 


Is there any objection to setting 9(c) down? The concern, as 
I understand it, is that it affects other exemptions that alloy 
"preferential." Is that right? 


Ms. Copps: Yes. 7 


Mrs Chairman:! Yous -ares happy «.i£ "there Lares-another. 16 
words there that would extend the protection as long as they de 
not affect the other section? Okay. 


We shall stand 9(c) down then until the next meeting. 
On section 9(e): 


Mr. Chairman: I understand Mr. Pollock wants to speak on 
this. x 


Mr. Pollock moves that the relettered clause (e) of section 
9° of the» bill be ‘struck. out andsjathe sefollowingessupsezcuces 
therefor: "“(e) ‘family status". means the status of being in @ 
parent and child relationship." 


Interjections. 


Mr. Chairman: Mr. Pollock. further moves that clause (d) 
of section 9 of the bill be struck out and that clauses (e) and 
(£) be relettered as clause (d) and (e). Any discussion on that? 


Ms. Copps: You are moving (d) forward and coming up with 
another definition further on, I think, are you not? 


Hon. Mr. Elgie: We are redefining family status. 
Ms. Copps: But the word disseminate? 


Hon. Mr. Elgie: That is gone; (d) has gone, So we move 
the Present (ee) upMtom(d)andasen) up »to (e) and.then there is 
redefining of the words "family status." 


Mr. Stokes: Could you read the new (d) again then please? 


_ Hon. Mr. Elgie: Clause (d) is coming out. Section 12 wag 
rewritten. The word does not appear in the bill any more. It is @ 


defining of the word "disseminate," which no longer appears in the 
bil. was submerged. 


Ms. Copps: I think that was probably in response to one 
of the people who came before the committee and asked that it alg 
be written in layman's language. 


So 


Mr. Chairman: Shall the amendment carry? Claus 
: : é e 
‘ruck out ana the rest of it is a renumbering. = (d) is 


Hon. Mr. Elgie: You see there was the decision made not 
» go with the reprinted bill. 


Mr’. McClellans -I cust want:: tourfind out...which.one in the 
sprinted bill we are passing, the new (d)? 


Mr. Chairman: We are passing “equal." We are not passing 
rything actually in the renumbered bill because it does not 
spear in there. 


Shall that carry? 


Motion agreed to. 


Mr. Chairman: Mr. Pollock moves that the relettered 
lause(e) Of section 9 of the bill be. struck ‘out ~and’ the 
ollowing substituted therefor: "'tfamily status' means the status 
f being in a parent and a child relationship." 


Shall that carry? 


Mr. McClellan: I just want to ask one question. I assume 
hat that covers guardianship situations, or does it? Usually in 
hild welfare legislation, it seems to me it is spelled out 
horoughly to cover all the permutations and convolutions, but I 
o not have the material here. That is what is intended at any 


ate. 
Motion agreed to. 


Mr. Chairman: Mr. Eaton moves that section 9 of the bill 
Ye amended by adding thereto the following as clause (f): ie Group 
nsurance' means insurance whereby the lives or wellbeing or the 
‘ives and wellbeing of a number of persons are insured severally 
inder a single contract between an insurer and an association or a 


9erson other than an employer." 


Hon..-Mrs Elgie: I. would have to ask Mr. Hess to explain 
-hat. It came about because of the change in the definition of 


ge. 


Mr. Hess: It only comes Up in one section. If one looks 
me spilt 7, that is, before its revision, as it was originally 
Srinted, section 20 deals with insurance contracts, and we were 
jJealing with individual insurance contracts. It said down around 
about the third line from the bottom, "offered or issued to a 
specified person." That joe @seetion: 820: of TBE’ -as it was 


driginally on second reading. 


It was pointed out by the insurance people at the Ministry 
of Consumer and Commercial Relations. that there are insurance 
policies which are not employer group insurance policies, but are 
issued to what you might call groups. These type of policies can 
described as, for example, key man insurance policies. A 


company takes out insurance on key men in the business. 
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L02:20 p-M. 


There are policies issued to families as a group--father, 
mother and children. There are policies issued by associations to 
their members; they are not employer-employee relations at all. 
For example, it could be a professional association; it could be a 
trade association that has these types of policies. It was pointed 
out to us that we had omitted covering those policies. 


Therefore, the reason for the definition is to define those 
types of policies. We then later on amend section 20 of Bill 7, as 
it was originally, by adding "group insurance" and taking out the 
words "offered or issued to a specified person." In those types of 
policies I have just mentioned, there cannot be discrimination on 
the grounds .of age, sex,. Marital. status,) family. stacusm am 
handicap, unless the insurer shows that there is a reasonable and 
bona fide ground for either excluding them or rating them or 
whatever. That is the purpose of this. 


Ms. Copps: My concern would be, and it may be covered 
later on, that in the definition as you have it here you have 
Specifically excluded people who are under the employed person 
provision, although they may be involved in a group insurance 
plan. Are they covered again under 20? 


Mr. Hess: Yes, they are. They are covered in a separate 
section. 


Ms. Copps: They are covered under section 21 of the new 
jojoba La Bee 


Mr. Hess: Well, 21 is the successor to section 20 of the 
ef Ws Po RIES 


Ms.  Copps: Right, I understand that, but under’ section 
21? | 


Mr. Hesss= Section’ 2445 ise themone, 1, think...) YOU, aie 


thinking of employer-group policies? It is now 24 of the revised 
ope atl Ea 


Ms. Copps: But that is a question of conditional 
employment based on a group policy. 


Mr. Hess: Section 24 deals with the employer. 


Ms.ueeCo S: Right... esButiedt its allowing an infringement 
based on (inaudible) differentiation in 24:C5)i 33S, 10. note: sam 
SayS, "is infringed...term or condition of employment." 


_ Mr. Hess: No, it says, “is infringed where employment is 
denied." In other words, an employer Ssays,, "TIT cannot “hire “you 
because you have a handicap and I cannot get you into my group 
insurance policy." That is no reason for not hiring that person. 
That is the start of it, and then we SOnon. 
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Ms. Copps: I understand that, but in your definition of 
“Oup insurance, you do not have a separate definition for an 
nployee insurance plan? Do you consider that that is 
2lf-explanatory? 


Mr. Hess: We did not think it was necessary. 


Ms. _COpps:? You do not consider that some person may 
noose to interpret group insurance as now excluding employees as 
result of the change? 


Mr. Hess: Well, it would because the definition says 
hat it does not include insurance issued as group employer 
nsurance. 


Ms. Copps: I understand what you are saying. Under 
ection 24 you feel that it is already covered under 24(1), so 
herefore you are not repeating it. But I wonder why, in the 
nterest of being doubly certain that there’ will be. no 
ircumvention of the act by potentially a group coming and saying, 
Under this definition they are saying group insurance is such and 


mch.” 


Mr. Stokes: You objected to that in the previous 


ection, making doubly sure. 


Ms. Copps: No, that was different. 


Mr. Hess: May I paraphrase you? I think what you are 
‘rying to say is why in the hell do we not have a definition of 


mployer-group insurance? 


Ms. Copps: Right. 


Mro. Hess: So it. would, read, "'Employer group insurance’ 
neanS insurance whereby the lives or wellbeing or the lives and 
yellbeing of a number of persons are insured severally under a 
single contract between an insurer and an employer." I do not know 
that it is really necessary. 


Ms. Copps: The only reason I ask that is that if you are 
going through on first reading, look at group insurance and then 
™ back to -the issue of employer insurance, it isn't always 
spelled out where the difference between group insurance and 
employer insurance is, and I am just wondering if that is going to 


create a problem. 


Hon. Mr. Elgie: We will thi 


| Ms. Copps: I do not mean to be 
that (inaudible). 


nk about that overnight. 


nit-picking but I know 


Hon. Mr. Elgie: ik don't think Le is a bone of 


contention; you just want to make sure. 


Ms. Copps: I just want to make sure. 
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Mr. Hess: We speak about employee plans when we get to 


section 24, not employer plans. It is employee plans, so it is a 
little different in language. 


Ms. Copps: I think some unscrupulous employers may see 
the definition of group insurance as excluding employees. 
Therefore, do you want to deal with that bone of contention at 
some future date or--- 


Mr. Chairman: We will adjourn now until eight o'clock 
next Thursday. 


The committee adjourned at 10:26 p.m. 
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HUMAN RIGHTS CODE 
(continued) 


; Resuming Aches adjourned .consideration of . Bill 7, An ActeHto 
revise and extend Protection of Human Rights in Ontario. 


The Vice-Chairman: I guess we will start. 


Mr aprage tbs  Betore <we ‘start, Mr.» Chairman; !) 1 would like 
Mor speak On a point of privilege. I made.-some comments the last 
time we met on an amendment pertaining to the inclusion of sexual 
mearentation «and it led to an article which appeared in the Globe 
BrdqmiMarl. entitled "The Offensive Line." As a -result of that 
article, I received a letter which I think would be appropriate to 
read into the record since I am sure we have all participated in 
some way in Remembrance Day. This letter was written by a veteran 
who is a war amputee and whose father died at a very early age 
because of a disability. 


Before I read the letter I want to say that in my opinion the 
Globe editor was certainly reaching and completely misleading when 
he suggested that my comments referred to other prohibited grounds 
for discrimination, and he indicated colour in that article. What 
really offends me is that the person who wrote that article wasn't 
even sitting in this room. I am not too sure there was a reporter 
from the Globe and Mail in the room at the time. Certainly the 
editor received this information secondhand. I call this 
irresponsible reporting. I hope my comments “inl “det *bachecom tne 
Globe and Mail if they are going to insist on this type ef *titing. 


Wemawere dealing with *~sexual ortentation. ““My--*"commencs 
pertained to the amendment, which endeavoured to include sexual 
orientation in the bill. I certainly did not make any reference to 
colour or anything else. I think this letter will be interesting to 
the committee and it was written by a veteran. He wrote to the 
unknown-- 


8:10 p.m. 


Mrl "Renwick: I “hope Mr. Riddell willis | £orgivesme” ~ for 
mitruding. I’*think Tf have’ seen tie Petter’ and: Lf? “renemper 
correctly the letter contains a statement to the effect that he 
doesn't want it to be published. 


Mr. Riddell: I checked this out and since he didn't sign 
Bae letter el tail’ to see how he could be identified. If Mr. 
Renwick thinks I am treading on dangerous ground, then I won't read 
Pi. 


Mr. Renwick: it wasn Ut concerned about that, bat I 
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remember when I saw the letter I didn't recognize that it wasn! 
signed. I don't know whether that makes any difference .orenoty |b 
I think there is a specific statement in there that he does no 
wish the letter to be published. 


Mrs Riddell: Yes. lt ™@estates,  "Thic aieceer nS) Aye le fo 
print or publication. I am not afraid of facing a foe I can sea 
but I do not want to see my home or my children's homes Or cam 
incinerated because I alluded to a family of"-- 


Mr. Renwick: »My sproblem.. is: when. 1.) read the letter 
thought that a person might be Subject to being identified becaus: 
of the nature of Peggy sieaves at eto you, and to the discretion of 
the committee. 


The Vice-Chairman: Maybe you would wish CO -Pparapnrase jm 
rather ithan read at. 


Mrs Riddell vALie sr tonc. a) meat dispense with anythin 
that may identify him. He is talking about the 108,595 who died i; 
two world wars and he says, "they would wonder why they left Canad; 


to protect an ideal that a man's home was his castle and that he 
had freedom of choice in some EnDLnGS. | 


Ping OUr Olt Veh er eo icmmes family that would make the Blac} 
Donnellys look like a Sunday school class. They have _ bee} 
implicated in two known murders, dozens of assaults, and identifiec 
aS carrying cans of gasoline in the moonlight towards a dance 
pavilion from which one had been evicted 16 woouplesor nights earlie) 
by the police. It burned to the ground. 

"The park superintendent hired a family member and refused tc 
keep his job open for him when he waS caught red-handed in a the i 


"Would anybody in their raCntedmnindy. 16 they could wheedle out! 
of it"--this is the terminology he is using--"want to accept people 
like that as tenants under their own roof? Would Mr. Laughren or 
the unknown editor?" He WEOCE this tov tre editor; we don't know whe 
the editor is because they don't have: to Sign their names. 












He estartéed «out Hie, Peerar by saying, "I have read ‘THE 
Offensive Line' and if Mr. Riddell's choice of words made Floyd 


Laughren and the unknown editor shake their heads, then we are 
living in an age of PALOCY. 2 


Mr. McClellan: You have GOC a point there. 


Mree Riddell: .Would. the Parents who have raised their 
Children to believe in the Sanctity of marriage, and because of. 
high mortgage rates are forced to rent out part of their homesm 
want to bring in a Shackee and a shacker to live common lawl 
tenants who might change bedmates one or two times during the 
GOurce Of 4 year?" | 


| 
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I am not going to read the next paragraph because that is the 
Bert which might identify him. He goes on to talk about his 
Misabllities =and things of this nature: "I would not want a 
totalitarian government telling me that I could not select or 
qualify an applicant who wished to rent a house I might own. Tell 
me where it differs from being in Russia. Am I a bigot? This letter 
M——noceLOr Jor int.oLr publication. rl ‘read that* 


. "Before you condemn Riddell's way of thinking, remember, it 
is always easier to place the other guy's property at risk than 
Meme own. He ends by Saying, "Put up’ or shut up." The point Iam 


trying to make is that I don't think I was completely out in left 
field when I raised the comment I did. 


The Vice-Chairman: You had better say right field. 


Mew Rradell: “This*<1sn"t” the vonly” Vetter’ Ii réceived cafiter 
that article "The Offensive Line" appeared. I have been receiving 
telephone calls from across the province. I just thought I would 
indicate that I am not alone. The article was misleading when it 
suggested that I was prepared to discriminate on other grounds such 
as colour. We were dealing with sexual orientation. Thank you, Mr. 
Chairman. 


On, section’ 9: 


The Vice-Chairman: Are there any other comments before we 
get under way? I believe we were on section S(£) ,ideabingewith an 
amendment moved by Mr. Eaton to do with definition of group 
insurance and so on. 


Mr. Renwick: Have we passed item (c)? 
Hons eMr. Elgie: I ‘think we stood (c) down. 


The Vice-Chairman: Oh yes, we were going to get some 
maiaational+- 


Hons Mr. Elgie: We finished (ay but, (cy). was. stood “down 
because of Ms. Copps's concern about the word "preference." 


The Vice-Chairman: We haven't carried Sieg Amir gfe it tgs we 
finish that before we go back to (c) or move on? What 1s the wish 
of the committee? Let's get rid of (f) first. 


Mpoeyoem. Johnson: I think’ (f) was fairly well accepted. 


Mes TCopps:e Ti have» ‘some questions about the exclusion of 
an employer from the definition of group insurance. We were going 
to get some comment on Chace. 


Hone MEU LOLe a Mrs Hess, eaid byau Javier chance to review 
that issue or do you want that stood down for further consideration? 


Mr. Hess: I reviewed it and” = still stand by my guns, I 
guess is the language I choildareuse;, chat efey rs not necessary. I 
explained last day this committee met that group insurance was 
introduced to cover those situations where there were policies 
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apart from individual policies. I pointed out that it referred to 
section 21 of the revised bill, and did not refer to policies) tam 
were issued to particular individuals but to policies such as thogm 
issued to members of associations, doctors, lawyers, accountants or 
members of other professions, salesmen, people of that nature, and 
also perhaps to Ontario Motor League Association members, union 
members, to a family as distinct from just the individual member of 
a family or to cover what they call key personnel insurance. 


= 


Ms. Copps's objection was that by reason of the wording it 
seemed to indicate that employer group insurance was not covered by 
this act. I cannot accept that because section 1, section 3 @anmm 
section 4, in my submission, all would apply to those types of 
policies. Therefore it is not necessary to define something that 
does not need to be defined. 


One can also point out to Ms. .Copps .that there is moreme 
this than just employer insurance, because that connotes the fact 
that insurance companies provided the coverage. In many instances 
employers are what I would call self-insurers of certain plans such 
as sick leave, pregnancy leave, things of that nature. So we would > 
have to extend the definition much beyond what I think she has 
proposed. In my submission it is not necessary. 


Ms. Copps: I have not proposed anything. I asked why the. 
exception was made for an employer. Why did-- | 


Mr. Hess: I explained that. Perhaps you weren't listening 
to me. 


Ms. Copps: I was listening very carefully. In fact, thew 
question I asked the last time out was that I had some concerns 
that the exception being made of an employer would allow room for | 
litigation in the future. What we are trying to do is create a bil 
that is as airtight as possible. I have some question as to why 
"other than an employer" is included in your definition of grou 
insurance. Could not the group insurance definition be Simply and 
amply covered by saying, "means insurance whereby the lives or 
welibering or thes lives <and wellbeing of a number of persons are 
insured severally under a Single contract between an insurer and an 
association or a person." That would cover employer and other than. 
employer. I don't understand why you have accepted the employer-- | 


8220). i. 
Mr. Hess: Because employer group insurance is 


specifically provided for in section 24-- 


Ms. Copps: Section 24(1) and section 24 (ce 


Mr. Hess: It is subsection 2 “in particular. Handicap is 
Specially dealt with in subsection 3. Age, sex, marital status o£ 
family status are especially dealt with in subsection 2. What more 
Can I-=-swe are not trying to provide any "out" any more than what 
those, sections say. Will you concede to me that section 1, section 


3 and section 4 apply to employer insurance? Would you concede me 
that? 


5 
Mow CODD>S;: 16s, I~ concede you that. 


Mr. Hess: Then what we are dealing with are exceptions, 
are we not? We are now dealing with exceptions to that-- 


fee cupPosret ram Smrerey+to stry? to “resolve ’the- problem. fo are 


meou, would just relax and get a grip on yourself. I am not here to 


attack anyone, any individual person. 


Mr. Hess: I am relaxed. 


Ms. Copps: I will concede that section 1, section 2 and 
section 3 cover employment. I conceded that last week. 


Mirae Hess rAl Lu right. 


Meae opps: EMy miquestion® (s=—and maybe there’ sn" ayereason 
for it, perhaps because the company is under section 25 or being 
potentially excluded from this section 24(3) (b). I do not know. 


Mreenesss -Section: 25; 11 amsesorry Ivdon‘t know: thats 


Ms. Copps: Section: 24(3) (b). 
Mr. Hess: Yes, there is an exception there, Ms. Copps. 


Be. tCopps; a is that why “other than an employer" is listed 
mn section 9(£)? 


Mr. Hess: Yes. The definition only applies to section 21, 
Ms. Copps. 


Ms. Copps: I am wondering why you have specifically 
excluded "employer" and I concede the reason you have excluded it 
me, because you would like to see exceptions made for employers in 
certain cases of disability. 


Mri Hess: -Ouite so. 


Bere Coops: “ihat would have been very easy to answer last 
week, if that is what you are getting at. 


Mr. Hess: I thought I did answer that last week, but I 
Was willing to try to answer it again. 


HON Ayr sa dhl gies if eyou still have any doubts, Ms. Copps, 
I am quite prepared to have it reviewed again because we are not 
trying to have anything put in that is intended or would in reality 
Create any loopholes. If you are not satisfied, I am guite prepared 
to set it aside and have some independent CaO” Ones. 


Mere sCopps:* 1 understand now the rationale behind putting 
the “other than an employer" in that definition. It may be possible 
or us .to-- 


Win Mess: May YI explain’ ~that section 21 provides an 
exception on the basis of reasonable and bona fide grounds. But the 
Employment Standards Act dealing with employer group insurance is a 
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little different than that. It only permits it on, for example ang 
this is one example, an actuarial basis in differentiating between, 
say, male and female insurance. That is one example. 


Ms. Copps: Would that ‘actuariel ~bias: apply@ cima cases gam 
disability and would there be a notion of bona fide grounds built 
into the section? 


Mr. Hess: Disability? You mean disability insurance? 
Ms. Copps: No. Someone with a disability. 


Mr. Hess: You mean a handicap, which 1s the language jym 
use here. 


Ms. Copps: Excuse me, I am sorry if I am not using youm 
language. I am using the language of the people, which is what I am 
elected to do. 


Mr. Hess: That was unnecessary, but go on, please. 
Hon. Mr. Elgie: Ms. Copps, would) youmlike this seteacicesr 
Ms. Copps: I would like it set aside. 


Mr. McClelian: I just ‘had a concern “thate =f wanteqmee 
least to give notice of. When we come to section 21, I. have am 
concern that it represents, if you will, an omnibus loophole for 
the insurance industry, subject to whatever bona fide means. 


I suspect bona fide means whatever the insurance company says 
it means, which is to say when an insurance company writes up its 
policy for auto insurance, life insurance or whatever kind of 
insurance it is, they will build in distinctions between different 
classes of people, men and women, people who have handicaps and 
people who do not have handicaps. 


But there is nothing in the statutemtnac requires there to be 
an objective measurement of risk. At least there is nothing in the 
Statute as I read it that requires that the insurance industry be 
legally bound to prove there is a risk differential before they 
buridr “differences into ther, rate structure Or into the 
availability of the insurance in the first place. 


Again; I am at the disadvantage of coming in at the eleventh 
hour and I do not know all the discussion that has taken place. But 
I would imagine this is something that has not been considered 
Carell ly (ad. avOulLd sacke cine Ministry to .look at uthat. again, sic ren 
it is an extremely important point and a major omission in the 
drafting of the bill. Before we come Co section. 21,.perhanss came 
could be studied some more. Otherwise, I would tend to move am 
amendment that requires that risk be taken into account Gm 
measuring whether or not an extension is bona fide. 


The Vice-Chairman: Okay, I think we can deal with that 
when we get there. We are Standing, section 9(f£) down. Let us jam 
back and do clause (c). We asked for Clarification, sl bettreve, oaram 
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HOt. Mr. Blgie: = The «issue Was the’ cissie ~oFf reference. 
Arthur, were you prepared to Say a few words about that? 2 


Mi. SoCONeGSI“AG the Taste neetlind, “Ms .2"%Copna! Waa 
point she thought there was a cence ear but siael adie ena the 
inclusion — of preference clashed with the affirmative action 
Bections in the’ bill. . I “wondered from the word and whether 2k 
seemed to me there might be anything in that. Having looked at it, 


I really cannot see how it would interfere with the application of 
affirmative action. 


I think, as I said last time, the inclusion of preference in 
Clause (c) in effect rules out initially in general terms, private 
aifirmative action. Then, in so far as the act "1s later on specific 
about making an exception to affirmative action Programs, that 
those provisions would apply, those exceptions would apply, only in 
Bo, tar aS they extend. I think that is Probably an accurate 
description of what the bill does as written. 


Mss Copps;s" On’*the basis ot that response, Tire ien Bthe 
members back to--and actually I should have had copies made because 
it would have been easier to follow through--a discussion paper 
that was prepared by the legislative research body discussing the 
Besue of the definition of discrimination. I do not know whether 
any of you have a copy of that. 


In the. discussion paper it is stated: "The ‘current code 
provides no definition for this term"--the term "GQlSCriminatilon. 
"It has been pointed out that this fact raises the question of 
whether the word refers to adverse treatment or to Simply different 
treatment. John Laskin," whom we heard from, "counsel to the 
commission, reasons that, 'Since the object of the legislation is 
BO remedy the affront to human dignity, it would seem..ithat 
discrimination in the context of human rights legislation means 
treating people differently as a result of which the victim suffers 
adverse consequences or a serious affront to dignity. To hold 
otherwise would bring many inconsequential and socially harmless 
Practices into conflict with’ the “code.' He” refers “to (the! ! 1968 
english * Race “Relations Act, which definés ~~ discrimination... .as 
follows: 


8:30 p.m. 


Paror ma tive purposes. Of’ this’ “act; "'-a- person discriminates 
Mmeerisce another ‘if; -on the “grounds of colour, racé’ or” ethnic or 
Mational origins, he treats that other...less favourably than he 
treats or would treat other persons.' 


"Bill 7, however"--and, I repeat, this is the Legislative 
Assembly's discussion paper--"defines the word as follows: 
= Discrimination" means differentiation resulting in an exclusion, 
qualification or preference.' 


"It would seem that the perspective adopted by Laskin and the 
Merolish lactelis nots “the “perspective “of” Bills 7) because Yor -tthe 
inclusion of the word 'preference.' 


imi tly in human rights 

"Although ‘discrimination' appears frequen 
legislation, the word is not usually defined. The Canadian Charter 
of Rights and Freedoms does not define it; nor does the federal 
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Human Rights Act. The Quebec Charter of Human Rights and Freedoms | 
is the only one that actually defines it.and— they use it ines 
following way: 


"'Pvyery person has the right to full and equal recogniticngas 
exercise of his human rights and freedoms, without distinction 
exclusion. or preference based... on, gnace, _ (colour, SeX, sexual 
orientation, Gury aL status, religion, ethnic, political 
GONVAICULONS ee 6b Cekeras 


"'piscrimination exists where such a distinction, exclusigm 
or preference has the effect of nullifying or impairing such right.' 


"The word is also used in the Canadian Bill of.Rights, "--taam 
is, "discrimination,"--"but is also undefined there...The. Supreme 
Court, when dealing with cases like Drybones and Lavell, seems to 
have assumed that the meaning was clear. The Alberta Court O@ 
Appeal, in contrast, has directly addressed the issue in the 1977 
case of Regina versus MacKay; Regina versus Willington. The court 
was asked to decide whether Alberta had contravened section one of 
the Bill. of Rights by» providing... that pichild semeans .aqec Let 
18 and a boy under 16--that is, whether it had discriminated 
against boys. The court stated that: 


"'Examining the Canadian Bill of, Rights, it is my opindem 
that in using the word "discrimination," it was used in the sense 
as “to discriminate against; to make an adverse distinction with 
regard to, to distinguish unfavourably from )others," which is yom 
of the definitions in, the Englishrdictionarye 


"It went on to. decide that the’ definition (oft "~°child sae 
intended, in fact, to confer a benefit, which benefit was being 
conferred on girls. Furthermore, boys covered by the definition 
were not being unfavourably distinguished from other 16-year-old 
boys. 


"The inclusion of the word '‘preference'...may -serve jms 
Challenge this way of thinking about discrimination, since it may 
now be possible to argue (as, apparently, it was not in Reging 
versus MacKay, above) that the very fact that one person get@ 
something...that another does not leads of necessity to the 
conclusion that the other has been deprived." 


I would suggest that the question of the issue of preference 
and the whole issue of the definition of discrimination emanates 
from a discussion paper prepared by the Legislative Assembly and 
the fact they have taken the time to bring this confusing gquestiom 
to our attention must mean they have some concern about it. I de 


not know whether you have any comment or whether you have seen this 
discussion paper. 


Mr uec cone: I do not want to ..enter into. ther) denaram 
because I think there is a debate’ on the prineiple here. I “jumam 
want, to-make one ‘smalls point.-Jt Ls. difficult jo. lecislatesitnateae 
can make a decision favourable to one without it in some way being 
unfavourable to another. There Mis that problemifor mes 


; As far as using the word adverse is concerned, I must say 3 
resisted that solely on, the, technical, ground that wit isiidif iio 
to tell what is adverse. It may be beneficial to someone applying 
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for a job not to get it because he can then stay on unemployment 
Bisurance  or® some such thing aS that. One never knows what is 
actually adverse and what is not when it comes down to being made 


em issue of ‘technicality, which is what the act will be reduced to 
eventually. 


Ms. Copps: Mr. Chairman, I do not know whether it is 
appropriate eee Cnis™= DpolnG;, “but 2 “would-~stigdest. fiat srr the 
committee is not prepared to favourably entertain the motion 
calling for the deletion of preference, I think our representatives 
would have no choice but to suggest that the definition be deleted 
Becogether. I think there is enough legal precedent for the 
exclusion of the definition altogether, as we have many codes in 
Canada that at present do not define the word "discrimination" and 
leave the terms of reference to the courts, which already have many 
judgements on record to define the word "discrimination." 


I do not know whether it would be appropriate to entertain 
the first amendment as read and then argue based on my motion that 
potentially my amendment will not be accepted. Failing that, I 
would like to suggest the deletion of the definition altogether. 


Mheeevice-Chairman: First? of all, let me clarify this. Are 
you or are you not moving an amendment? 


Meme cOppS<1)1 have ‘already moved the amendment. You have a 
copy of the amendment from before. The amendment as moved would 
suggest deletion of the words "or preference." 


The Vice-Chairman: Do you wish to comment on that, Mr. 
Elgie? 


HoneeeMresebigies 2b -already have. 1 just Swante toy maken aC 
very clear that other members have spoken on the reason for this. 
We and our counsel feel that the word "preference" ie, thererout of 
abundant caution, simply because the commission has run _ into 
situations where a preference has been given and the issue arises 
as a practical matter, whether that is GL SCLAMINeErON Or TOC. 


There is no ulterior motive in adding the word, «and fam sure 
there was not in Quebec. It is simply a matter of recognizing that 
there are two types of discrimination: exclusion and preference. It 
fs "trying to recognize that. Counsel has reviewed it for me ana 
Pontarmse'that view. I “still ‘hold it; TI will Have’"t6 oppose that 
amendment. 


Moemerenwick: -<£ find» the definition immensely confusing. 
Where it is a key word in a bill such as this, surely we have to 
have language people understand. If we expect members of” the public 
fo Says thattca “person has a rigne., ©O. equal treatment without 
discrimination because of any of the pronidited grounds and then 
you look at this definition, I find it extremely difficult. It does 
not convey very much to me. It is extremely awkward. 


I do not know what the answer io. ehade aenote rom David 
Rapoftsky “thes other day expressing his concern anout= the term 
"aifferentiation." The quotation Ms. Copps gave from the paper 
prepared by the legislative library research was aS my request 
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because I was worried about the definition of the term and what it 
means. Am I different from the minister? Does it mean something to 
him? 


Hon...Mr. Elgie: To me it seems” like. can iveryis Glcar-cias 
distinct meaning--to differentiate, to make a differentiation-- 


Mr. Renwick: , Does adilf£erentiatronumean distinceron: 


Ta eC Elgies--which, -~recsults. siigee.C lic ones scr some 
qualification that they cannot meet, or preference. 


Mr. Renwick: au guess I have trouble with these 
differentiation words. Does differentiation mean to distinguish, to 
make a distinction? 


Hon. Mr. Elgie: To draw differences ‘which )seresults) ines 
exclusion or qualification or a preference being given to one group 
Oraanothner. 


Mr. Ge. I. Miller: .Mr..Chairmany #f0rjseclari (1 eatin ea ae 
that mean it gives you a choice in making a decision? 


Hon. Mr. Elgie: No, «that is. discrimintion to, make... thoes 
differentiations that result in the excluding of people. 


The. Vice-Chairman: We are. off... thesas@iscussion 4on seo 
amendment. At this point, we should really be talking about the 
words “or preference." We should deal with that, and if we wish to 
deal with the general definition after we have finished with this 
amendment, we can do it then. Any further discussion on “Gam 
preference"? 


8:40 p.m. 


Mr. Renwick: On the question of "or preference," does not 
the definition require some such words, as apparently appear in the 


Quebec code,. qualifying it, that have the effect .of nullifying. om 
impairing such right? 


HOonws Mr. ELGG tie .Mr-o .Chainman maleate 1 Hine already have. I 
do not follow the logic of the trouble the member is having. We are 
talking about some distinction or difference being attributed which 
results in someone being excluded, qualified in such a way that he 
does not get the employment, for example. Or someone being given a 
preference and someone else being excluded. 


Mr. Renwick: Is it the same person who can be excluded 
and the same person who can be preferred? 


Hon. Mr. Elgie: No. We went through this the other day at 
great length. In the case of the restaurant which says "whites 
preferred" as opposed to "no blacks allowed," one is a preference, 
the other is an exclusion, but they both result: in’ discriminations 


Ms. COpps: If .you will. remember, olir response to that was 
Biat Gaualification. as.~well was preference would apply in tha 


Situation. You were setting a qualification that resulted in 
differentiation. 
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Hon. Mr. Elgie: If Ms. Copps and others would feel more 
Comfortable if jurisprudence defined that discrimination, as it has 
in the past, I have no problem with that. We will just not define 
discrimination; we will leave it to jurisprudence. If you wish to 
make that amendment, I would be pleased to support it. 


Ms. Copps: I will make the amendment that (c) be deleted. 


The Vice-Chairman: Just a minute. We have an amendment on 
the floor now. The amendment we are dealing with is-- 


Ms. Copps: I will withdraw that amendment, and I propose 
another amendment that 9(c) be deleted from the act. 


Mrw Bator! Yourcjust) defeati its 


Ms. Copps: I withdrew the other amendment. I am proposing 
that 9(c) be deleted. 


Mr. Eaton: You do not normally move a motion to delete a 
section; you just defeat the section. 


Mew Opps: Okay, sorry. .1f the minister agrees that we 
will delete it, then we do not really want to defeat it; we want to 
delete it. 


The Vice-Chairman: It is proper procedure to withdraw a 
motion. Now there has been another amendment moved on the same 
eection: 


Mr. McClellan: You will accept the deletion? 


Home Mee chlage?! Sure. 
Mr. McClellan: Why? 


BOW wee eel Ore tes heedoe mot. Came? Tf amt satasfied, ito gevave 
jurisprudence define discrimination. What is everyone arguing 
About? I think the definition was fine. It dealt with exclusions, 
qualifications, preferences, and it was quite acceptable. But I do 
not think it is an issue one should lay one's body over the railway 
tracks for. The courts can quite adequately define discrimination, 
as they have in other human rights legislation. 


Nitors McClellan: How have the courts interpreted 
Giscrimination in other jurisdictions? I gather only Quebec has a 
@efinition. Is that correct? 


HonioMre oie: do not know how the courts have decided 
that, About the same as this. 


Mr. Hess: It uses the same language. 


Honte Mm ekigreyi nit is always subject to argument. Someone 
may have a different position. We thought this would make it easier 
for the purposes of procedures. 
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Mr. McClellan: I just want to Know what™ we’ are doing, Gam 
that is not too much to ask. I do not have any problem myself with 
the last three /words,' “exclusion, gquakification? or mretenencems 
There may be something there that I am missing, but I do not know 
what at sis.): All 2I am) saying »)is bedo” not=™ understandsishat ete 
concerns are. I have other concerns ‘about the \tdefinition «thas 
relate to the use of the word "differentiation." They are concerns 
that have been brought to our attention by the ??Coalition on Human 
Rights for the Handicapped. 


The... Vice-Chairman: desithink s:iirstebmtesraia’ weiss yacdsl baum 
find out whether or not we have a definition to worry about. Tm 
there is no further discussiony" we will call® asvote’ on’ whetheas 
there is a-- 


Mr. McClellan: I was in the middle of some discussion. 


Hon. Mr. Elgie: On whether to delete; you were commenting 
on whether to delete. 


Mr. McClellan: =The %question#g4os Gin, worderysaevhich Dee 
discussing--whether or not we have a definition and what that 
definition will be. I think we could have this discussion form 
couple of minutes. 


I wonder whether the ministry has had a chance to review the 
concern that had been put forward by the coalition with the request 
that "conduct" be substituted for "differentiation 


Hon. Mr. EBlgie: Frankly, PP e@havewtouste l! you that I- hava 
concerns with that because I think the definition of constructive 
discrimination in section 10 is very clear. To insert the word 
BC OnCuUC tt goes beyond the definition of constructive 
discrimination. It does not even put in the qualifications of 
reasonable and bona fide. I could not accept the alteration. 


Mr. McClellan: Okay, that is important to know. In them 
case, I will vote for the motion to delete. 


Mr. Renwick: May I ask if we were to vote for the motion 
to delete, and I am inclined to want to vote for that, what does 
that do to a clause, such as clause 10 which has the very same 
words in it, where it says,.8"m right ‘of@a person under part Iam 
infringed where a requirement, qualification’ or consideration =m 
imposed that is not discrimination on a prohibited ground but that 
would result in the exclusion, qualification or preference of a 


gmoup “of Upersons.. What consequential amendment would we have to 
Make to that section? 


Hon, Mr. Elgie: 7 think that ee hice a constructive 
discrimination section, and I think we do have to have sone 
Gefinition of what we are talking about in it. For the purposes Om 
that section, I would leave it as de: 


The Vice-Chairman: Okay, are we ready for the question? 


Those in favour of deletion ofG sien Six 


ES 
Those opposed to the deletion of the definition. One. 


Motion agreed to. 


The Vice-Chairman: Are there other amendments to section 
9? We are at section 9(g) now. 


8:50 p.m. 
Mr. McNeil: I move that section 9(g) be amended by adding 
thereto after the word "conduct" the following: "that is known or 


ought reasonably to be known to be unwelcome." 


The Vice-Chairman: This is the same wording that has been 
added to-- 


Hon. Mr. Elgie: It was already in section 6(3) (a), and we 
Simply brought the definition of harassment, including sexual 
macassment,. im Line with" the «definition: ‘of.© sexual’ (solicitation, 
which requires that someone knows or ought reasonably to know that 
it is unwelcome. 


Mr. McClellan: Would you say that again? 
Hons Mre Eloie: «Do you*have the ‘reprinted bill? 
Myer Mesletlan: Yes’. 


Hon svi AME, Giess elie you vwilb® turn <to section 6(3) (a) you 
will see there that the definition of sexual solicitation requires 
that the person knows or ought reasonably to know that Twors 
unwelcome. It was our conclusion that that same knowledge or those 
Facts being present, that one should have knowledge, should be 
present in the case of harassment from any cause as well. 


Mr. McClellan: That was not my concern. My concern was 
the word--1 do not know whether it is a justifiable concern or 
Meee-hucethes use of the sword “course”, ‘that "harassment" means 
"engaging in a course of vexatious comment or conducts: 


Earlier we deleted "persistent" from sexual solicitation, but 
I am not sure what a "course" of vexatious comment or conduct LS 
It sounds to me that we are back giving the dog one free bite. 


EhOnw. Mry.eor bau 2: I hope you acknowledge that we have 
recognized that in the case of sexual solicitation where there 
ought reasonably to be knowledge, that was a legitimate one that LE 
Mesponded to. I do have to tell, yous that»harassment «ns sanvague 
Byea;: it 1s a new area--harassment on many grounds, including race, 
Breed;"Scolour’ and sex--and we are entering into. the “area of 
relationships between people that may often be difficult to define 
whether it is harassment or not. 


I think there is a great concern and: legitimate fear out 
there that we are saying that people kidding by the water cooler 
might be considered to be harassment. I think society has a right 
P> know that it is not going to be a single, casual incident but 
rather a course of conduct that legitimately upsets one's capacity 
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to function reasonably at work and in the home environment that we 
are attacking in this legislation, and not casual “relationships 
that are often difficult to assess. I mean that quite sincerely. [I 
think this is a new area; it is an area that no other human rights 
code has approached, and I think we have to approach it with a 
degree of sensitivity. I say that quite sincerely. 


The Vice-Chairman: Any other comments? 


Mr. McClellan: I have trouble understanding why sexual 
solicitation is advanced as not having to be persistent, but racis@ 
harassment could be required to be repeated; but to what point? 


Hon. Mr. Elgie: /What-.. iss vexatious. 9to. /ones i may ~7not seam 
vexatious to another. Something that provokes you, that irritateg 
you, that upsets your lifestyle may not be provoking to another. 
What we are trying to say here is that in this new area in relation 
to human relationships we think it is important that there be some 
degree of certainty established by a course of conduct. 


Mr. McClellan: Presumably, if it was not vexatious €o am 
I would not file a complaint. 


Hon. Mr. Elgie: If it is a matter of what i¢ Vexatioucsaas 
you; it might not be vexatious to another. What we are talking 
about 1S a course of conduct so that the person who is going to be 
subject to that charge, which might be a vexation to one and not to 
another, has some degree of certainty and understanding that the 
person complaining about the act, whether the perpetrator agrees or 
not, holds an honest view that he or she does not like it and does 
not want it. I say quite honestly that it is a new area where we 
are entering into interpersonal relationships, and I think we have 
CO fapProachwitotromethatemomtaoe vilows 


Mr. Riddell: Sure. If Ross were called a «Socialist =m 


would not bother us, but if I were called a /Socialist... wou 
defect. 


Mr Renwick: Be careful, now}; fore Bal get another 
editorial. 


Hon. Mr. Elgie: .Yes, but that doesn't bother him: hella 
get a Letters andsibring. Lti backwand Treadence 


Mr. Riddell: We'll get our point on the record. 


Hon. Mr. Elgie: Every time he gets criticized he brings a 
letter in. 


Mr. McClellan: Let me put it very »-bluntly sand «veum 
crudely, but I mean this quite sincerely: How many times does a 
person who is working in a place of employment have to be called 


"Paki" before it becomes a matter of harassment? Two times, three 
times? 


Hon. Mr. Elgie: Well, what do you think the definition of 
harassment is itself? 
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Meee Mmeclellan® re On vOHrknow seein Hes eryaiig | eo) Phe 


difficult about this; I'm trying to get an understanding of what 
Ene interpretation of this section is. 


. HOM. ec. weore: "T= think * what” we -have*"to7%do- is© start’ Back 
at first Principles. "Harass," as I understand the word, means some 
repetition. By saying that it's a course of conduct we are simply 
meynrorcing the definition of harassment. “in the minds of ~-the 
public, who I think have some concern about what might be construed 
By one as being normal chit-chat by the water fountain but by 
another would not be, and reinforcing the requirement that there be 


B course of conduct. Because I say that, by definition alone the 
term "harassment" means that: a course of conduct. 


So it is simply to reinforce that, because you know as well 
as I do the great concern that has been expressed about the concept 
of entering into what many consider to be social relationships that 
perhaps shouldn't be subject to this kind of legislation. If we are 
going to do that we should do it knowing that there has to be a 
degree of certainty about the legitimacy of the claim. 


Mr. McClellan: I have read the nonsense that has_ been 
written on this section, just as everybody else has, principally in 
the Toronto Sun. I just don't think that those concerns are valid 
or should be particularly catered to; that's my own view. In a 
Mefinition in’ which, as the minister says, the operative word 
"harassment" itself means a course of conduct and then "course of 
conduct" and "course" are repeated, it seems to mean you are 
inviting a broad interpretation. 


Mr. Renwick: I think I share the same concern that my 
colleague is speaking about. We haven't aviscussedsfit. ) Get ome “try 
this: I think there are three situations that I would like the 
finrster to speak. tow Tl) dont have any problem where there is a 
number of occasions on which the conduct takes place; to me that is 
clearly harassment. If every night at six o'clock I go out to pick 
up my paper or my mail at the mailbox and somebody is there and 
night after night he harasses me, I have no problem with that as 
being within the definition of the term. 


fmecdres,me on tie, Ober hand, that we do not want the 
definition to be so refined that an isolated*incident—-the use of 
the term somewhere on a single occasion where the time span 1S 
negligible--is going to be regarded as harassment. Bute fo faye 
difficulty with the single occasion over time where somebody 
follows you for a period of time down the bywayr or wherever you 
happen to be going, and over that period of time continues to talk 
folyous am atway ‘that ‘is offensive and that the person knows 15S 
SrLLeneive ,pucoo,- (On ‘a prohibited ground. 


9 oi. 


Is it harassment when it's a single occasion, or would the 
person then escape because that is not a course Of conduct in the 
sense that it's a number of occasions? Could a person walkS4arecand 
say, "Oh, that was just one occasion"? That middle ground bothers 


16 


me very much. I don't know. if, thisi:is the) samespointeumy icolleq as 
made. 


Hon. ora oko Le: I was ,willing to ‘detovthe ' common’ aim 
decide what discrimination means. My own opinion--and I can 
interpret what the various situations would be--is that that wou 
be a course of conduct. Even. though. there, 1S. 4.continuity, toga 
it's: repeated, 16s cartying..on. That Ssamyavilew.or io. 


Mr. Renwick: i1 -think™ the “word, teselboaisiscine sy (Lac 
know why we have to define it. That's my view. 


Hon. Mr. Elgie: Well,. I. think. there really is .4_ necaaam 
have some certainty so that the people who read this act kKnoy 
exactly what kind of thing we are talking about, so they know that 
a casual mistake on one occasion, or something, is not going @& 
take someone before a human rights. officers) I. really. do. gam 
isolated and intemperate outburst is something we are all subject 
to, except for you “and Ross; McClellan. -Butsithe rest of sucha 
occasionally have intemperate outbursts in the Legislature, and ] 
think they shouldn't be considered harassment unless they continue 
from day to day. Now, I. know) you wouldn't do that. 


Mr. Copps: On a point of order, Mr. Chairman: ~Are) wetness 
discussing the amendment, which is only the last part of tha 
point, or are you discussing the whole thing? Are we not juge 
discussing-- 


Hon. Mr. Higie: sYes. 


Ms. .Copps: -So. “a.course’, of conduct» is» really: textraneaus 
to that particular amendment. 


Hon. Mr. Elgie: It's a section as amended, actual 
We're going through the whole bill section by section... In tha 
section we are looking at "as amended." 


. Ms. Copps: Okay. Well, I am just saying that if they have 
objections to “in a course of" maybe we should at some poim 
entertain an amendment and deal with it in that way. 


The Vice-Chairman: I allowed ie to go on because, 
although» it is not, part of the amendment, iit.does relace tot. 


Mr. J. -M.. Johnson: sMr..»wMinister-s, Iwouddeemike toa. tak cemmeee 
opposite approach to Ross. He says eS i exeyo) broad ar 
interpretation. I have the feeling that certain members of ham 
committee would like to draft legislation that's so strait-lace 
and ironclad that every person who looks around would be Slapped ir 


cuffs. We are dealing with people out there, and surely you don™ 
take them all as criminals. 


I hate to think of the legislation you would draft if you hae 
your way. I find it offensive ‘that all. citizens are classedums 
hoodliums until they can prove they're not. Surely this isi 


reasonable amendment and one that deals with reality. And for 
heaven's sake-- 


uy 


mre McClellan: The member must be 
inside his own head. 


hearing (inaudible) 
Mr. Rrode lise Thatisihthes(wdiecy “my! veterant § fetend ewas 
referring to. 
Meneav@monls  -oOhnSONn:s “You- ‘Know, it's ver 
Y apparent Mr. 
McClellan, that you can say whatever you like, but when cueuoey 
presents another point of view you have to interject. 


Neeeeccleliansa NO. DON -t "put words ini’ my mouth; “thers 
mee lL ask. 


Myr.we Me JOnnSon: Nobody has to put words in your mouth. 


Interjections. 
Mere McClellan: “It's not much “to ask, Jack. 


Meee. svoOhnson: “Mrs “eheirman, “Mr. ‘Minister, ~I would 
Mice to support “the “amendment as it's drafted. =I think we're 
meeting into the type of legislation that's extremely offensive to 
most of the people out in real society. We don't need the type of 
legislation that has been presented by a couple of the members. 
Let's be reasonable and fair. 


Meee Me Gwedlans  oWell “a “don't'*mean “to- “prolong” this, eur, 
Chairman, arice sl won te. But "on Twas simeiy “asking “*LOr -“"an 
interpretation of the minister's own legislations =L> said nothing 
about hoodlums; I made no suggestion about changing the language of 
the legislation. I was simply asking a question. What set you off I 
have no idea, but it wasn't anything I said. Obviously, whoever-- 


Mrii) d20- Mi. Johnson: Who’ else is inside your © own head 
exploding and reverberating? 


The Vice-Chairman: Those Lr @EAVOUrL of the amendment? 
Those opposed? 


Section 9(g) agreed to. 
Section 9(h) and (i) agreed to. 


One seOclon oA 1): 


The Vice-Chairman: Mr. McNeil moves that section 9(j) of 
the bill be struck out and the following be substituted therefor: 


"'Garyvices' does not include a levy, fee, tax or periodic 
payment imposed by law." 


Me.ee Copps' | Can '-you explain what the amendment means, 
because I do not really know? 


Mr. McNeil: Discussions with Treasury indicated that 
there are certain periodic payments made under the Gains program 
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and others, OHIP premiums, and so forth, so the words "periodic 
payment" had to be added, that is all. 


Ms. Copps: I have no objection. to ,that. Excuse me, jugm™ 
from a procedural point of view, the amendment that was passed 
around (inaudible). I do not have any objection to the inclusion og 
"periodic payment," but I would like -to see the definitiag 
elongated. So should we vote on it and then go into the amendment? 


The Vice-Chairman: Yes, we can carry the amendment, but 
not necessarily carry the section. Is the amendment carried? 


Motion agreed to. 


Ms. Copps: These clauses or amendments were passed out 
last week, so most of you should have copies. 


The Vice-Chairman: Ms. Copps moves ,.that...section | 9 (7) sim 
the bill be struck out and the following substituted therefor: 


""Services' includes, without limiting the generality o£ | aim 
natural meaning, education, recreation, communications, 
entertainment and transportation, but does not include a levy, feem 
tax Or periodic payment imposed by law." 


Ms. Copps: I included "periodic payment" in rneferencesaaam 
the amendment that was just passed. The rationale: behind “tum 
amendment was an effort to expand the definition of "services" that 
would be accessible to the public. One of the reasons for that jam 
if you recall, some time ago there was a decision by the Supreme 
Court of British Columbia that limited accessibility to services i 
the communications industry, specifically a newspaper, to @ 
particular group on the ground that the service was not accessible 
to everyone, because it was purchased by subscription and targeted 
to a special group. So we feel the inclusion of several areas Gm 
services will cover all the potential services that could be 
offered in the community, and that is certainly going to eliminate 
the kind of problem that presented itself in the British Columbia 
Supreme Court decision. That is the rationale behind the amendment. 


Hon. Mr. Elgie: Mr. Chairman, I “have madeusetie argument, 
not before this committee but in the past, that there is always @ 
danger when one attempts to expand definitions in this way that 
one, in effect, is really limiting them. I think that was the kind 
of aporOach esis. Copps was taking in the Gefinition om 


"discrimination," and I agreed the courts should be left to define 
discriminat ton. 


But I think the same argument holds here. There is a 
principle of law, ejusdem generis, which says. that ,).1n7Sspite,..of sama 
words, "without limiting the generality of the Foregoing," if you 
Meter sO eCentainwsthings,  isiiee recreation, communications’ and 
entertainment that have something in common, you may be restricting 
the definition of "services" in those areas. 


Now I know in the definition of "handicapped" we did mam 
follow that. But the coalition and others will recall there were 
legitimate concerns that certain areas might be overlooked in the 
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definition of “handicapped" if they were not included. Certain 
Memeeroe in -cne House had a special -%riterest Sin Pano area’ ike 
diabetes. The member for Windsor-Walkerville (Mr. Newman) had a 
Marcicular’ interest, it might be added, because that has been a 
Special interest of his over the years. We did it in that case. But 
as a general rule, I oppose broadening definitions, and I have to 
oppose this addition to the definition of "services." 


9:10 p.m. 


Ms. SWODDS: One could get into two different legal 
arguments. We are of the position that the words "without limiting 
the generality of its natural meaning" do cover the expansion into 
all services that would be considered applicable by the courts. 
Mowever, “we do feel, it ais ‘important to spell ‘out, as I said 
previously, because of the British Columbia Supreme Court decision, 
the services that should be considered as part of the services in 
the community context. There have been instances where certain 
services we would normally consider to be public services, for 
example, newspapers, have not been made accessible to the whole 
community. We feel this is an attempt to address that legal 
limitation. 


Hon. Mr. Elgie: I am sure you have had good opinion on 
it. I remind you that the BC code does include in it the phrase, "a 
facility customarily available to the public," which this code does 
not. That may have led to the decision in that court. I repeat my 
argument. I would not favour broadening the definition. 


The Vice-Chairman: Are we ready for the question? Those 
in favour of the amendment? 


Mr. Renwick: What is the amendment? 
Ms. Copps: You should have a copy. 


Mr. Renwick: I should have, but I have so much paper, I 
Bouldn't™possibly find it. 


The Vice-Chairman: Those in favour? Those opposed? 


Mrs We. MS Johnson: Mr. Chairman, does Mr. Eakins have the 
vote or Mr. Miller? 1 thought John voted before. 


The Vice-Chairman: He had his hand up but he wasn't 
counted. 


Ms. Copps: It was a tie. 
Mr. McNeil: I think the vote should be called again. 


Ms. Copps: No. 


Mr. Brandt: In view of the confusion, I will ask the vote 
be called again. 


Marea ODDS:) NO. vou cannot call the vote twice. The vote 
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was called. The chairman now has to consider--there's no confusion 
for, the. people who are here. 


The Vice-Chairman: The chairman, I understand, votes “@ 
break-the tie. din “*this’case, I will. vote, to oppose thetanenamen.. 


Mr. Brandt: Excellent decision. 

Hon. Mr. Elgie: Thank God) ‘for, democracy. 

Ms. Copps: Are you substitute chairman, Mr. Brandt? 
Mr =:Brandt:: Iam substitnucindelopeMaashamnis. 


Ms. Copps: ‘If. you; are «substituting ion) Merge Harrie; ene 
you are supposed to be the chair. 


Mr. Brandt: No. I am substituting as’ a’ member. Mr. Harra 
is the chairman and a member of the committee. 


The Vice-Chairman: Are we now prepared to carry 9(j)? 
Section 9(j) agreed to. 


The Vice-Chairman: Mr. McNeil moves that section 9 of thm 
bill be amended by adding clause (k) thereto: 


"(k) ‘'Spouse' means the person to whom a person of the 
opposite sex is married or with whom the person is living in some 
kind of a relationship outside of marriage." 


Hon. Mr. Elgie: Mr. Chairman, I-hope this will, not get same 
involved in lengthy discussions. This definition of spouse is addem 
solely for the purpose of section «23 (d)y which relates tor thera. as 
i referred to in my statement of nepotism and antinepotism. It mm 
simply to provide a definition of the word "spouse" “in sectiam 
23(d). If anyone wants to debate that section, we can debate im 
when we get to it. But that is the sole reason: for the introductaas 
of the definition. That is the only place the word "spouse" is usedm 


The Vice-Chairman: Are we ready for the question? Those 
in favour? 


Section 9(k) agreed to. 


Mr. McClellan: I have an amendment to introduce at this 
MOLnes 


The Vice-Chairman: There may be other amendments. 
Ms. Copps: We are@stild onm9- 
Mr. MeClellanstyMine gis*ton9 “as we lk. 


The Vice-Chairman: I believe that is the end of the 
government amendments on that particular section. Ms. Copps. 


et 


Ms .2 Coppe<;) You should have-'a copy of ‘this’ amendment also 
from last week. 


Dis vaceecharrman: Mos. Copps'. moves” that “section. /9%%£ “the 
bill be amended by adding thereto the following clause (h) (a): 


""Reasonable accommodation for handicapped' means the 
conditions that are necessary to enable a person having a handicap 
Bemeenjoy —e-/ right under part. I “and ‘that are «capable ‘of ‘being 
Brovided at a cost that would not cause undue hardship, including 
(1) the means that are appropriate to enable a person having the 
handicap to have access to and enjoy the amenities of premises and 
oplities, sand (2) in respect of a right under subsection 1 ‘of 
section 4 of the act, the adaptation of equipment and essential 


duties to enable a person having the handicap to perform the 
employment." 


Ms. Copps: Basically, I think the thrust of this 
amendment responds to--most of you would have received a copy of 
the release from the Coalition on Human Rights for the Handicapped, 
in which there are some very serious concerns about the legislation. 


Thes)coalition feels if reasonable accommodation -is not 
Bac ludedyethe present legislation falls far short of the ideal -we 
are looking for. It feels the present code as it is developed could 
even call for situations like oral interviews for the deaf, printed 
application forms for the blind, IQ tests for the mentally retarded 
seeking janitorial work, work stations easily &® modifiabve eto 
accommodate a person in a wheelchair at no cost. Under the present 
situation, those kind of modifications are not required unless and 
until there has been a finding of discrimination by the board. So 
we are actually setting up a very confrontational Situation between 
an employer and an employee. 


I think it goes back to some of the arguments we made when 
we introduced the notion "and access to" at the very beginning of 
the code. That is the notion of reasonable accommodation in terms 
of low cost or no cost accommodation that would not cause undue 
Hardship. ‘Ili'stress that the undue hardship should not be caused by 
the accommodation. Unless the notion of reasonable accommodation 1s 
included in the first section of the bill and if the government 


continues with a policy whereby reasonable accommodation can only 








be required after a finding of a human rights violation has been 

Iemade; we are not going to solve, or even begin to solve, some o£ 

the very severe employment problems facing the handicapped sin«our 
community. 


We ttrestalso wooing! *towbe ‘setting yup -a very confrontational 
Pitnation cin’ “which handicapped people will be forced to / get 
findings against employers or to develop cases tor findings on the 


basis of discrimination in order to have simple things like access 


into a building that could have been a low-cost or no-cost 


“modification if they were built into the reasonable accommodation 
clause, as we are suggesting. 


9:20 p.m. 


Teewould beke: “to. (Stress, because I know that the sole 
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objection to the inclusion of reasonable accommodation is the cost 
to an employer of making the kind of modification. that: «may jam 
required if reasonable accommodation is endorsed as a principle in 
the ‘pre-=finding: section of (the, bibl» that piwesttancsspectiica ams 
including a cost that would not cause undue hardship. And we feel 
that it's crucial to this section of the bill because, obviouelam 
we do not want to run into the ridiculous situation where a small 
business person who operates a second-floor walkup is going to have 
to put in an elevator, or some other such really illogical notion: 


We are looking’ @ty Low-costigandwino-costmaccommodat: cum 
reasonable accommodations that would not cause undue hardship. This 
is the only way we are going to be able to give the handicapped 
access to the kind of employment and the kind of opportunities thi¢g 
bill is trumpeting. 


I Can say this about... the minister “sa introductions opie 
elements for, the -handicapped in thes ebiislems I webeiaeverstnatem mae 
intention is very honourable. I think he was personally concerned 
about the handicapped at heart when he introduced this legislation. 
But I agree with the people who said of this bill--and I believe 
that one of the people who made this comment is here in the 
audience tonight or on the committee--that it is a Cadillac chassis 
with a Chevrolet engine. I have nothing against Chevrolets, mind 
you, but we're talking about the substance and the guts here. The 
guts of the legislation for the handicapped are included in tham 
amendment. If this amendment on reasonable accommodation is not 
adopted, the opportunities that handicapped people are awaiting 
with the introduction of this bill just will not materialize. 


I emphasize that we are talking about low-cost or no-cost 
accommodation, reasonable accommodation that would not cause undue 
hardship. We are talking about adapting essential duties of the 
job. And I believe that if we are sincere about trying to improve 
the employment situation for our handicapped we have no alternative 
but to support this amendment, because without this amendment we 
have a human rights code that has no teeth. 


In introducing these changes to the code we are trying t@ 
allow the handicapped that kind of reasonable accommodation, that 
reasonable access to employment. Unless we include this definition 
of reasonable accommodation we will not achieve that. In fact® 
because of the public perception and understanding of the bill to 
date I fear that we are going to raise the hopes of thousands of 
disabled people in this province, hopes that they might finalag@ 
have an opportunity. to get® aeiobmmndmeco get out into the work 
force, only to have them find thac upon application of thm 
legislation they don't have that right. And they will not have thag 
right under the present legislation without this amendment unless 
there is a finding of discrimination against an employer. 


I suspect that we do not want to establish a climate Om 
confrontation, where an employer has to have been found guilty of 
human rights violation before accommodation is made. We want te 
establish a climate ine which jan employer is encouraged to make a 
low-cost or no-cost accommodation so that in general we can open up 
the employment market for all our handicapped persons. 


; 
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That is the notion behind “this amendments I"feél that’ “it 
there is nothing else we can do to change this bill, this amendment 
meeecritical, it is Crucial, to the handicapped community. If we 
ehoose to set it aside we are effectively cutting off any hope they 


might have of becoming working and contributing members of the 
community. 


Moe ecole itancs® Mr’ ‘Chairman, =I “had ractually © intended /¢to 
move basically the same amendment. I agree with Ms. Copps that the 
reasonable accommodation amendment goes to the guts of the human 
rights legislation as it relates to handicapped people, and I don't 
Pnderstand how the ministry can intend to proceed without a 
reasonable accommodation clause. I mean that guite sincerely; I 
don't see how the bill can work without a reasonable accommodation 
provision. 


Heyevas LOpaDesnere” Ine thewdefinition “sections so: iwe scan sput 
reasonable accommodation into section 16, which states that a right 
iS not infringed for the reason that a handicap renders a person 
incapable of performing essential duties. That section makes no 
reference to reasonable accommodation. Now, I'm sure the minister, 
who has met many times with many handicapped individuals, groups 
and organizations, is familiar with the arguments, and I don't 
intend to go through the whole litany of reasons. But I don't 
understand, and I hope the minister will explain, how such an 
important omission can still be in the bill at this stage. 


There is nothing that requires large corporations to make 
sure their personnel offices are accessible to people in 
wheelchairs. That does not constitute any kind of discrimination 
whatsoever, ae ete understanane the’ @bill Swithout a “reasonable 
accommodation provision. How can you talk in any meaningful way 
about prohibiting discrimination against the handicapped if you're 
not even prepared to insist that those who can aprord 166 do it 
without undue hardship--and we stress that: without undue hardship 
in terms of cost--have an obligation to do what they can affordsto 
do to make their premises available? Companies will \conpinuer to 
discriminate by virtue of the fact that handicapped people can't 
even get in the door, can't even get into the personnel office in 
order to take an interview for a job. 


Second, there is absolutely nothing in this legislation to 
require those who can afford to do so to modify the shop floor or 
their places of employment, their work places, to accommodate 
handicapped persons who could potentially be employed. So they can 
continue to discriminate against handicapped people on_ the 
Hegalistic’’ ground ‘that nothing requires them to accommodate 


disabled persons. 


Again eel. meanrsthis quite "sincerely 74 ol don't understand how 
Phiso legislation is designed to do what the minister and I have 
talked about a number of times, which is to break job slots loose 
for ’ weople ‘who are traditionally excluded from them. SoS This 
legislation is a key to achieving that objective, which I know the 
minister shares; he has spent a lot of time and energy pursuing 
that objective and to that end he has set up a number of programs 
in his ministry. I know he shares the objective I am talking about, 
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but by leaving reasonable accommodation out of this bill he makes 
it virtually impossible to use this legislation to achieve that end. 


I emphasize that we are talking about reasonable 
accommodation at a cost which does not cause undue hardship. I 
think it is entirely legitimate for society to insist» that *imm— 
places of employment bear the cost, to the extent that they are 
able to do so, of making jobs available to those who have hitherto 
been excluded. I await with some interest an explanation from the 
minister of how he can justify the omission of reasonable 
accommodation. 


Interjections. 


The Vice-Chairman: I am trying to keep organized chaos in 
here, please. 


Any questions or comments? 


Mr. Lane: I'm concerned; Mr... Chairman. .Ms.%-Copps) stag 
about low cost and no cost. There's no such thing as no cost, “amm— 
there's very little low cost any more.) 1 put seight windows) “inwam 
house last month and they cost me $3,500. If I'm a businessman and 
I have to put eight doors in because they are too narrow, that's 
going to cost a lot of money; so .there is «no job there for seas 
handicapped person because the guy is no longer in business. So I 
think there are two sides to the story. There is no such thing as 
no cost--we know that. I don't know where you got that phrase from. 


Ms. Copps: I think this question .was asked before sage 
cost would be something like a shift change. A shift change could 
be considered a no-cost. 


Mr. Lane: That has’ nothing to-do swith 'the) vemployer 7 Sages 
has to do with another employee. 


Ms. Copps: But an employer would authorize it, that 
all. That would be one example of a no-cost accommodation. 


Mr. Lane: I'm talking about) a: buiidding accommodation. 


Se SOO ams 


a 


Hon. Mrs Elgie: Well, ROSS, you have asked EOL my 
comments. I don't know if you were here the other night when we 
Spent at least an hour or so, going overs/this” same  issuc ae 
discussed amendments relating to access, which were added to the 
first five sections. However, if you weren't here I'll) besgladi gam 
tell you the government's position on it, which we discussed in the 
House when we debated Bill 209 and Bill 7 on second reading. 


The position of the government is that this legislation and 
human rights legislation should be aimed at discrimination. There 
may be, and I am sure there are indeed, a number of situations that 
exist in employment and housing which may create difficulties and 
even barriers to employment for the handicapped, but our position 
is that. when there is evidence of ~discrimination.-against ome 


25 


handicapped a board of inquiry may order certain adjustments that 
do not cause undue hardship. 


Terniiow scnere are many who don't "accept that. But "Tl -would, ask 
Bouncoulcok sat'ysection 10+on constructive discrimination and see it 
that doesn't give Cheep sconmiession: Pauthority= "to investigate 
complaints even where on the face of it there may not be obvious 
evidence of discrimination but rather simply a barrier. That gives 
the commission an opportunity to carry on its investigation and to 
Beery our miesyCONCTIiVation= as well’ as “its investigation ‘of?™the 
whole matter. So they are not precluded from carrying out the 


investigation, and I think that's the approprite approach at this 
time in this area. 


There is a lot of goodwill out there for the handicapped now. 
I've travelled throughout this province, and you and I have talked 
about this. I happen to feel that where there are problems with 
regard to buildings and so forth those are matters to be addressed 
in the building code. They may not be addressed guickly enough for 
some people, but they are being addressed. To start considering 
miecvertentsacguisztion or ‘occupation of an -office building "that 


-may be inaccessible as discrimination is could well cause moderate 





society to lose some of its enthusiasm, which I think it has now, 


to correct the wrongs that the handicapped have faced over the 
years. 


That's the government's position. I have gone over it in 
greater detail in the past, but I have to reattirm "trac position. 


MowmCopps. In looking "at it from our perspective, exactly 
the kind of situation we do not want to see is one in which a 
company has to be found guilty of discrimination in order to make 
reasonable accommodation. 


Ponmnc <anple,. 1° “dono thinks? the opeople of ethishsprovance 
realize that, under the new legislation, if you are an employer who 
has’ avbuilding that is inaccessible and you do not interview 
anyone, you have a defence in that your pudding! is° net’accessible, 
even though you may employ 1,000 people and you certainly have the 
financial means to make a_ reasonable modification of the door 
frame. Yet that, in and of itself, would be permitted under this 
legislation. 


We are not talking about making findings against companies 
Specifically for not being accessible. We are talking about giving 
the human rights commission the right to come 1n and make a finding 
for reasonable accommodation if and when it has been demonstrated 
Phat there iseno undue’ financial hardship. 1 think the practice of 
moving=sin»*oni©a charge of discrimination and turning aside the 
goodwill of the community is exactly what is going to happen unless 
reasonable accommodation is included, because it will only be after 
a finding has been made by a board of inguiry that a company will 
be forced to make reasonable accommodation and meet accessibility 


requirements. 


So you are going through the whole board of inquiry and you 
are’ getting, all those baa feelings going between a prospective 
employee and employer. Here: you Mave the opportunity with the 
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reasonable accommodation clause to request no cost or low-cost 
accommodation. 


I pointed out when we discussed the issue of access, too; 
that the office for contract compliance in the United States list@ 
a series of reasonable accommodations that range in cost from zero 
to $3,000. The highest-priced accommodation was $3,000, so we're 
not talking about thousands of dollars and we're not talking about 
imposing undue hardship on small businesses. Heaven knows, in this 
time of high interest rates that would be the last thing we would 
want to do. 


We are talking about accommodation that would not cause undue 
Financial hardship, to preclude the kind of confrontation that “am 
going to happen if every time you want to get access to employment 
you have. tO ,-goO,;st0tmina board». offs) anquiryoystor Fa Prhind ince 
discrimination. I guess enough has been said about that. 


Hon. . Mrs. Elgiess,I-+ would. just Wake .tosus addi alow way ae 
refreshing our memories about what goes on in the rest of this 


country, that we, with this bill as it)»ds: proposed “now,- ‘wowldmas 
well ahead of any other legislation in vany other province sin fame 
event. I might point out that Saskatchewan, for example, requires a 
prior finding of discrimination and then gives the board of inquiry 
Only the power wo recommend. In Lts® order it may make 
recommendations about undue hardship. So far from having ‘tha 
legislation painted as a Cadillac with a Chevrolet motor, it reall@ 
is quite a Cadillac in terms of the rest of the country and othem 
provinces in particular. I would just like to reassert tim 
arguments I have already made and say they are legitimately made, 
and we think this bill is a major step forward. 


Mr. Riddell: Are you saying, Mr. Minister, that section 
10 would cover the case of a handicapped person in search of 
employment who is not able to gain access? 


Hon. Mr. Elgie: That allows the commission -to ‘stam 
investigating it and to conciliate it and to bring into force alm 
the grants that are available from the federal government and the 
provincial government for rehab, WCB and Wintario, all the things 
that are available. But only if they find discrimination. Then they 
go to a board of inquiry that can then order certain things to be 
done that do not cause undue hardship. 


Ms. Copps: On the statement that this is better than any 
other legislation that exists across tthe country, I would refer the 
Ministermato British Columbia.) Myibelveves wemecieienaycere copy of the 
information that was issued by their Ministry sofwbLbabour, sin whee 
if a person is denied employment, the employer has to establish 
that there is a bona fide occupational qualification when deciding 
not to hire a person with a disability. 


Thegemployer "si positionawildepe accepted if it is establishe@ 
that the individual cannot do the job even if reasonable 
accommodations are made, the necessary accommodations cannot be 
made by the employer, because of an individual's condition, et 
cetera, employment in a particular position would be hazardous to 
the safety or health of other employees or. the. public, .and jee 
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physical or mental requirements demanded for the job are inherent 
moecne performance of the job, more or less by definition. 


@aicleneyou. do (have va, code *tthat -ineludes “the definition of 
reasonable accommodation and includes the notion that reasonable 
accommodation can be made by an employer unless’ otherwise 
determined by the British Columbia Human Rights Code. So I would 
suggest when the minister says this legislation is innovative, in 
fact, he has not taken a look at legislation that exists in other 
Provinces across this country. 


HoneneMc. “elgie: I “would “remind you that those’ are*sdratt 
guidelines that have never been put before any board of inquiry nor 
have they ever been tested by the courts. They are not in the Human 
Rights Code of British Columbia. 


Ms. Copps: They are in the British Columbia Human Rights 
Mode at this® time. It says: "The attached document is organized 
meet an outline of provisions of the code,” and ‘’that is the* outline 
of the provisions of the code as they exist. 


Hon. Mr. Elgie: Those are their draft guidelines. 


Ms. Copps: As they exist at present in the legislation. 
If you are saying they have not been tested by the Supreme Gours 
and you feel they will not holdtup; that Ws2'a. question that would 
have to be determined in our courts as well. Nevertheless, the 
principle of reasonable accommodation DeAtineludedm fara 2 1te us 
included in a manner that is far superior to the legislation we 
have before us at present. 


The Vice-Chairman: Okay. I think we can call the question 
pere. 


Those in favour of the amendment? Those opposed? 
Motion negatived. 


Mee Lane :-]eMree Chaifmany= just ‘a’ point \ of order: ~ Tt’ seems 
to me you are going to have to renumber all the sections because we 
deleted one section in 9, did we not? 


The Vice-Chairman: Yes. They will have to be renumbered. 


Section 9, aS amended, agreed to. 


9:40 p.m. 
@nmsectione 10: 


The Vice-Chairman: Mr. Lane moves that section 10 of the 
bill be struck out and the following Substituted therefor: 


Weeright: “of ‘a person under part il is infringed where a 
requirement, qualification or consideration 1S imposed that 1s not 
@iscrimination on a prohibited ground but that would result in 
exclusion, gualification or preference of a group of persons who 
are identified by a prohibited ground of discrimination and of whom 
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a person is a member, except where (a) the requirement, 
qualification or consideration is a reasonable and bona fide one in 
the circumstances; or (b) it is declared in this act that 
discriminate because of such a ground is not an infringement of a 
Lint sen 


Hon. Mr. -Elgie: Mr. Chairman; sthe smain. substance of thag 
amendment is really because in reading section 10 in the old Bill 
7, it was our opinion that a complaint could only,be brought unees 
that section if there were a group of persons who had _ been 
identified and that an individual might have been precluded fram 
bringing a complaint. So the wording has been adjusted so that yam 
individual who is a member of a. group that =) Nas) becnieae 
discriminated against can bring a complaint. I .think it 1S a vem 
helpful amendment. 


Ms. Copps: Can I just, ask .a,,question_.on, the, “exclusctoms 
qualification or preference" phrase? We touched on that briefly. 
Since we eliminated 9(c), I just want to reiterate that you do nog 
feel there will be any problem with thes -use. of, the, womem 
"exclusion, qualification or preference”? 


Hon. Mr. Bigiess tereatlysdonec. 
Ms. Copps: Okay. 


Motion agreed to. 

Section 10, as amended, agreed to. 
Section ll agreed to. 

On section 12; 


The Vice-Chairman: Mr. Eaton moves that section 12 of the 
bill be struck out and the following substituted therefor: 


"12(1) A right under part I ,iss °infringed: by nas person ame 
publishes or displays before the public or causes the publication 
Or display before the public of any notice, sign, symbol, emblem orf 
other Similar representation that indicates the intention of the 
person to infringe a right under part I or that is intended by (Gam 
person to incite the infringement of a right under part I. 


2) Subsection 1 «shall not interferes with freedom aaa 
expression of opinion." 


Hon: Mr Blgie: us think that amendment is 
self-explanatory, Mr. Chairman..! You will. receallesthere enad mie oemn 
several criticisms of the proposed section 12 in the previous Bia 
J, It was felt by  some..that..it could..infringe. on, freedommuam 
expression of opinion,: and so we have reverted to the language that 
is in most other human rights codes and was pretty well in oum 
existing Human Rights Code, which dealt-with notices, signs# 
symbols, emblems or other similar representations. I think that 
clears up the concern there was, particularly in the mind of thm 
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press, that any freedom of expression of opinion 


igh 
mncerfered with. might be 


Mr. Baton: If I may differentiate there with freedom of 
expression of Opinion, you are talking about something being said 
when posting a notice, for instance? 


Hon. Manchigie: Yes. 


P. : Mess Bacon: How do you separate that? I could express the 
Beenronstdoy not like -baid-headed fellows, but I cannot put up a 


sign saying I do not like bald-headed fellows. How do you answer 
chat, Bob? 


Hon. Mr. Elgie: Maybe I will get Mr. Hess to speak to 
this. 


Mr. Hess: I ‘think one has to 160k at, the language. The 
Pian Oreasymool has to indicate, the intention’ of the person to 
Mveringeson a right. In “other words, it has’ to be coupled with the 
mneringement of a right. For example-- 


Mr. Eaton: I can say "I do not like bald-headed fellows," 


put I cannot say, "Don't hire a bald-headed fellow". 


Mr. Hess: ° You can do that in any event. Let's suppose you 
have a "help wanted" sign and you have a swastika, for example, 
Bath it,.orlyou have "no Irish." I am going back to the days in 
Boston, and one can go to other days, too. It has to be coupled 
with the indication of the actual intention of infringing the 
Exohty That» 1s;°*you" are going ‘to Giscriminate because of race, 
creed, colour, and so on. It has to be linked together. To simply 
Backia ‘S¥qn. up!) saying, “I -do not like so-and-so," would not 
contravene this section as I perceive it. 


Hon. Mr.=Eldie: It should say, "So-and-so need not apply." 
Mr. Hess: Yes. 


Mr. J. M. Johnson: Does that mean a person Stays wiacen Cue 
Badnteco /oritacize Jack Riddell? 


Hon. Mr. °BIgie: “No. 


Mr. Renwick: I would like to ask the minister why he did 
not include the word "statement" before the word “notice, fin <the 
third line of that amendment. A "notice, sign, symbol, emblem or 
other similar representation" connotes something visible. I think 
Mewhastegene too “far in meeting the legitimate concern that was 
expressed. Surely, a right under pant. I could be infringed by any 
person who publishes the statement that indicates the intention of 
Mae! person to infringe a Eegire under part one or that 1s eee 
by’ the “person ‘to incite the infringement of a right. Surely 
PupsectLon; 2eprevents any intrusion upon freedom of expression, but 
Bic Duplication Of a statement by itself should be an adequate and 


sufficient-- 


he eartor: 


Hon. @sir. Elgie: What about a letter to ts 
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Mr. Renwick: We cured that in the Libel and Slander Act, 
We had a long discussion about letters to'theteditor. 


Hon. Mr. ‘Elgie: I, -agreenywuth ).them; #butieyoussanke = lieu 
letters in that column which we may find offensive, yet they are 
opinions of people. They make statements about who should be 
allowed in the country, who should be allowed to work and so forth. 


Mr. Renwick: We ought to curtail that. 7Lét us uisay ,)ee 
reasons unknown to me, if some editorial writer in some paper were 
to advocate in an editorial by a statement which could be said @&% 
ineite the Infringement. ofara nicht! Sunder @-thicas ect ,eetic mnie 
publication of that statement should be actionable. It is not 7am 
intrusion on the freedom of the press" to béUlsubject!) Sto timam 
IMac etevor, 


Hon. Mr. Elgie: Could, I ask ‘that® tthatetsection het >oeamm 
down while we look at that? 


Mr. Renwick: I would appreciate it if you would. 
The Vice-Chairman: Okay, we will stand that down. 


Ms. Copps: Before. you-/stand =e down, thes Glipsssidemeee 
what Mr. Renwick is saying relates to research or any other kind of 
alleged infringing discrimination. I+ think -the -bight. parameter cma 
is setting could be very dangerous to freedom of the press. 


Hon. Mr. Elgie: There are some books and articles written 
by people I certainly do not agree with, but they should be subject 


to pure review and criticism. We will stand that down and think 
aDOU Db at. 


Mr. G. I. Miller: I was asked on Wednesday with regard to 
hiring teaching staff, let us say, at the Christian Reform Church. 


Do they have a right to hire whom they deem suitable for the 
position? 


Hon. Mr. Elgie: Yes. Let me check the section on that. 
yougphevey thee srepr intedsay bwin section 23(a) says, reading 
selectively: "A religious institution or Organization that a 
primarily engaged in serving the interests of persons identified by 
Cheime religions by theirmercear may give preference in employment 


to persons Similarly identified it their qualification a 
measonaple and ebona fides? 


9:50 Mm. 


On section 13: 


. Mr. Havrot: Mr. Chairman, I move that section 13 of the 
bills be struck out, that section 14 be renumbered accordingly and 


that the reference to "34" in the last line of subsection 33am 
renumbered section 13 be amended to read "36." 


. Ms. Copps: Maybe I did get a copy in the package, but 
it's not in the reprinted version in that way. 
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Reaves. amembers feo it “not? 


Ms. Copps: Maybe it is. Okay. 


Hon. My Elgie: ciheweas Ssoect lor. Ach nekenie woriginal, bidne 
The only change in it is in line with the renumbered bill. 


Ms. Copps: Okay. In the amendment you moved there you 
moved that section 13 be moved back, that section 14 be renumbered 


ana that Piemrererence “to 34" in the last line. of. subsection 3.1s 
now in section 14? 


_ Hon, Mr. Bigqie: Subsection 3. now :says."3492.4and «under the 
Beprinted bill) that "34" would become "36." That's the only-- 


Ms. Copps: Okay. You are not removing section 13 and 
moving it back; you are just striking it altogether. 


Pon. ir. “Evigie:s tRenumbering:, it, iereally:, tteibecomes 13 
instead of 14. 


Moar Coppos-) Section 14) becomes-- 

Hon. Mr’. Elgie: Section 14 becomes 13. 

Ms. Copps: Okay. Then section 13 is struck out altogether? 
Hon.wMrenbigie: dust), for the purposes of renumbering. 

Ms. Copps: Where does 13 move to? 


HOV oes Blgie: “rhat'’s the mixed-motive section. You will 
recall that in my opening remarks I said we were concerned about 
the issue of mixed motives: for instance, someone who is discharged 
for a variety of reasons; included in those reasons might. be. the 
fact that he was a certain religion or colour, but he might also be 
discharged for absenteeism or a variety of other reasons, and he 
macralbso avcertain religion. 


Thisa “section, we decided, would have incriminated an 
individual regardless of whether or not the religious aspect was 
the proximate cause of the dismissal. So we have decided to leave 
Bee watter Jas it» is in other (legislation. Por ipnecance;in the 
Labour Relations Act the issue of mixed motives comes ‘up very 
frequently. We decided to leave that in common law jurisdiction, 


and my understanding of the common law is that it's related to what 


is the proximate motive. 


Tee you toilow™ labour relations Te Comes Up “Very frequently in 
Phat. It is not defined in the Labour Relations Act, so we have 
decided to leave that up to jurisprudence. It may change from time 
to time. 


Ms. Copps: The issue of mixed motives? 


HOneerMc.  blogres, “Yes; the issue of mixed motives. — They 
change from time to time in the jurisprudence, and there's no 
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reason that the code shouldn't follow along with whatever the 
jurisprudence is. 


Motion agreed to. 
The Vice-Chairman: On section 14. 


Mr. Havrot: Mr. Chairman, I move: that: sthe tby lieben anencue 
by adding thereto the following section: "A right under part I t@ 
nondiscrimination because of age is not infringed where an age of 
65 years or over is a requirement, qualification or condition fom 
preferential treatment." 


Mr. McClellan: Sorry, Mr. Chairman,. but what, happened am 
old? Section 147 


Hon. Mr. Elgie: Old 13 was estruck ‘out,  J4"sbecamenm 13:0 cum 
we're adding a new 14 to deal with-- 


Mr. McClellan: We haven't dealt with? oldarites 


Hon. Mr. Elgie: Yes we have. We just passed. 


Mr. McClellan: I have an amendment. 


Mr. Renwick: Surely in the confusion of that amendment we 
Should be allowed to place an amendment to what was Originally 
section 14. 


The Vice-Chairman: Okay. 


Mr. McClellan: Thank’. You, Mir Chairman. I move that 
Seeri10n 1 3(5 ibe deleceda. 


Hon. Mr. Elgie: Would you try to give us these things am 
little ahead of time? I know it's troublesome, but-- 


Mr. McClellan: You're getting them as “fast as anybody 
else, including me. 


Interjections. 


Hon. Mr. Elgie: Might I suggest that you shouldn't be 
Satisfied-- 


Interjections. 


Mr. McClellan: Right. This is the subsection that exempts 
the crown from an application of a special program and from review 
by the commission. Again, I'm here at the eleventh hour, and you 
may have had some discussion of why the crown is exempt. You wilJ 
wecall that I had expressed “come “veal pleasure that this section 
was in there in the first place, and I shadn't noticed at that tial 
that the crown was exempt. Why is the crown exempt, Mr..-Minister? 


Hon. | Mr. Elgie: It was felt that! there are and may be 
number of initiatives that the crown may wish to undertake--a youth 
employment program and a variety of other special programs for the 
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aged and <£or others--and that it does so deliberately, it does so 
subject to the Legislature and it should be exempt from any 
requirement of approval for that program. 


Take youth counselling centres, for example, which were 
recently established: I really can't imagine that you would think 
it appropriate for us to have to get permission from the human 


rights commission to establish youth counselling centres. That's 
Bust an example-- 


Mremucclellan: Its 1s "not, beyond the realm—ot—possibility 
PeeeOlausibility that’ a handicapped person might object to the use 
of directors' permits under the Employment Standards Act to exclude 
handicapped persons from the protection of the minimum wage laws in 
the province. We had some discussion of this earlier and, as I 
understand it, people would have recourse to the commission for 
review of those kinds of programs. I may have misinterpreted what-- 


Hon. Mire sbigie:s Do “youl not “believe ‘the’ definition,” "a 
special program designed ELe. relieve hardship or economic 
disadvantage or to assist disadvantaged persons or groups to 
achieve or attempt to achieve equal opportunity"? 


MreammMoecleltlan: Sorry. Dorr what? 


Hoot sigie: rhe  derinition “in Sectiotr (los, Ble you 
reading the old bill, section 14(1), the definition of a special 
Brodram,;isewhich is) designed = to” relieve hardship or economic 
disadvantage, et cetera? 


Mr. McClellan: You're interpreting that in a positive 
sense. 


Hora poole YeSis 


Mr. McClellan: There is another side to hie Com petana - 1 
raised that side a number of times in the House and in committees. 
I intend to continue to raise it and to illustrate some of the 
problems this set of measures is causing people. We had hoped that 
the commission would have the capacity to look into both aspects of 
"special programs," the positive aspects and the negative aspects. 


In my view, ineonsamro- Uwe tmiitse special programs to 
discriminate unfairly against handicapped people. I am referring to 
the practice of paying people wages on the Oopder “of “50° cents: ai 
hour for productive employment. I won't get into that whole debate, 
Pecalise this is not the place to do that. The minister knows what I 
em talking about and is concerned about the problem. 


T had hoped that this legislation would provide a means of 
protection from potential abuses as well as a means of bringing 
about special programs in a positive sense. But the fact: that 
subsection 5 is here makes it impossible to use it for both 
murposes, and Lf think that's a question-- 


OO sm. 


—- 


Hon: te Mr.) Elgie: 7 <i st 


quite understand what you are 
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saying because subsection 2 is what the commissioner may do. Oh, ] 
guess that, iS).right.. rinvsany, event, , dom Vou ano ctemncelm coat mace 
definition of a special program is pretty well set out there Ross#? 
If you are talking about discrimination against the handicapped of 
the ground of let us say a service or whatever it is, aren't we 
back then to section 1 of the act, equal treatment with respect te 
services? What we are dealing with here is affirmative action 
programs and for instance, personnel policies that may have built 
in discriminatory practices and so forth. 


Mr Riddell: What is jyour, sarqimenue tiormnocemnay ica soe 
government subject to the same srutiny as everybody else? 


Hon, Mr. Elgie: I think that the government clearly if 
going to be “involved “in “a variety “of programs ‘that same 
discriminatory. For example, free OHIP for senior citizens is 4 
discriminatory program. The youth counselling centres extending 
only to youth up to age 24 is clearly a discriminatory proguam 
based upon the assessment of employment in society. Free OHIP, the 
other case, is based on the needs of the senior citizens. It is our 
view that those programs should not be subject to review by a human 
rights commisson. 


Ms. Copps: Could I just say that I believe the point the 
minister is making is covered under section 13(1) under special 
programs. A special program is allowed under section 13(1). What 
section 13(2) seems to say is that the commission may either upon 
its own initiative or upon someone's request look into special 
programs they have not set up, either at a place of employment or 
potentially in government. They may declare or find that the 
special program does not satisfy the economic disadvantage or 
hardship et cetera, as set out in section 1341)" 


I would think that generally speaking, the Ontario Human 
Rights Commission would be hard put to make a finding against the 
government, but I think that the notion raised by Mr. McClellan 
that the possibility of a negative application should exist is a 
good safeguard. I think if we are having a commission that has the 
authority to go and take a look at programs that have been set up 
in private business, it would be rather hypocritical of us to sam 
that, they’ Can do. into sprivate businesses, but they cannot go and 
take a look at programs set up within the government. 


Presumably, if they follow the guidelines set out in section 
13(1), there would be no problem and therefore you would really 
have nothing to fear. I think the notion of having the government 
Subject to the same regulatory requirements as everyone else is a 
good notion. I think the concern about having special programs is 


covered under section 13(1) and really that section should in face 
be deleted. 


Hon. Mr. Elgie: Mr. Chairman, I just want to Say that the 
government finds it very difficult to believe that what we aim 
saying under section 2(e) is that a human rights commission can 


modify a government's special Program. It really is, and we cannot 
accepopeiiat. 


MSs -Copps: Just Bawsminute m516 YOU “aveje@expectcarowm that liam 
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human rights commission can modify a special program as set up in 
private industry, why 1S government set apart from that kind of 
Fight or responsibility to the commission? You are saying they can 
go into Privaterindustry sand» rectify or- change:-a special program 
which has been set up, but not in government. 


Hon. Mr. _Elgie: The government can do many things, 
including exempting legislation from the Human Rights Code, which 
has primacy. In any piece oye legislation, they can say 
notwithstanding the Human Rights Code, and can deliberately set out 
to do things that are discriminatory. 


Similarly, it should have that right in a number of special 
Brograms that are aimed at assisting those who are economically 


disadvantaged and not have them subject to review, nor indeed 


subject to recommendations that they be modified. Otherwise they 


“cannot be implemented. I find that untenable. 








Mr. Renwick’ Drie Chairman, there are a number of 
implications to this. Let me for a moment forget the government 
program in the sense we know it is implemented by various 
ministries in the public sector. Let me set those aside and talk 
simply about a special program of the government with respect to 


employment within the government: That is, the advancement of women 


in the civil service to senior executive roles. 


As I take it, that particular program would be exempt from 
any review, and I do not think 1t should. be, As~I esay, i, am noc 
talking about a public program, I am taking. <aboutananterna lL 
government program to advance women in the -senzor “branches “Of tne 
civil service. 


Hon seen Eloies::)Thatoais subject to public review almost 
every day in estimates and in the Legislature. There is no private 
sector special program that is subject to the kind of review that a 
government special program would be vis-a-vis its own employees. 


Mr. Renwick: I may not be around the Legislature as much 
as I should be, but we do not have any avenue in the pressure of 
business around here to investigate any special program within the 
civil service. I do not see any reason why the human rights 
commission should not be entitled, on its own initiative, upon 
application, or upon a complaint, to inquire into that program and 
see whether the program is adequate, Or not adequate. I think that 
is quite a different question from public programs. 


Hon ters Eigie: {I~ have nothing to add. I just £ind* 229 4 
little bit contradictory to think of one emanation of the crown 
evaluating programs introduced by other emanations of the crown. I 
just feel that the government, subject to-publre scrutiny as it 1s, 
in committee, and in the Legislature-- 


Mr. Riddell: Like in Suncor. 


Hon. Mr. Elgie: Your associate told me the federal 
government just finished buying 50 per cent of Suncor. 


Ms. Copps: That is a joke. Not true. 
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Hon woMrinblgies On, sure. 


Mr. Riddell: She was being a little facetious. 


Hon. Mr. Elgie:zsd tooke Le «seriously sand .ive ewaltereee 
compendium right away. 


Mr. ‘Riddell: That Sis* wrshiul” thinkinae -ecob. 


Hon. Mr. Elgie: You know my views on it and maybe some og 


my colleagues have some comments. 


Mr... Eaton: They are so ,financially . bankrupt, »they coum 
noOCAahZOLomsiU. 


Mr.g Brandt: Mr. Chaitrman,) 1fe) 1 might, eolecece aesvery. Glam 
distinction between the private sector operating as it does in @ 
much more closed fashion, and government, which is on a daily basis 
subject to scrutiny, and that is the reason =for the codeij/in thm 
first place. 


In the instance of government programs, quite often, in my 
short time here in the House, questions have been raised with 
respect to the ratios of females in management positions within the 
government, and that kind of thing, and I think that is the safeem 
valve that you are really looking for. Brankly,e ol do: not) cecum 
rationale for, having 1t instne code. 


| Mr. GG... . Miller: © I. think «there (gareot twor cates oe 
Classifications. One of them is for the public and oneicutor [ae 
government. There is nothing to be afraid ofwit ct “iseumplemen ome 
I think you just’ go by the legislation) thateis:taia down. 


Mr. Brandt: Mr. Chairman, recognizing alt those 
arguments, as the minister said earlier, the only thing the 
government would have to do is to pass legislation where it would 
get itself out from under any of the © encumbrances 102 sane 
particular code, and free itself from the kinds of restrictions 
that you are attempting to build in. It could quite easily do tha 
couldy 1 tnotsat any eqivenr came ¢ 


Hon. Mr. Elgie: Yes. 


Mr. Brandt: That being given in” the §situation, | what eee 
the point of building something into the code that could be 
modified or altered or embellished in some way by the Legislature 
at some future point. The argument that we are setting up two 
different approaches to the thing, and we are treating government 
entirely different than we are the private sector, .L°do .notirchaee 
holds true. This government is in the business of doing things 
differently from the private sector for reasons that those 


initiatives are deemed to be desirable by the Legislature, as a 
whole. 


ORTEOM DS's 


Ms. Copps: One last intervention, short and sweet: 
Because the member brought up the issue of ratio of women to men, I 
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might just point out for his. benefit that, even with» the great 
Public scrutiny we undergo in the Legislature, the ratio of women 
—O men Carning under $15,000 a year has tripled in the last three 


years. It is for that very reason we should have the exclusion of 
subsection 5. 


The Vice-Chairman: I think we have had adequate 
discussion. 


Mr. Riddell: If we could always be assured a minority 
government, we would not worry about it. With a majority government 
Situation, we have simply got to exclude them. 


Hon. Mr. Elgie: We have offered a minority government to 
Prime Minister Trudeau, but he will not accept. 


Mes, -CODps: Coalition. 


Interjection. 


Hon. Mr.. Elgie: The last time you were in power, Jack, 
you offered to turn over the premiership to Earl Rowe. Goodness 
gracious. Do you remember those days? 


Thre Vice-Chairman: The amendment in front of us 1S to 
delete subsection 5. Those in favour of the amendment? Those 
opposed? 


Motion negatived. 

Section 13, as renumbered and amended, agreed to. 

On section 14, as renumbered: 

Mr. Havrot: Mr. Chairman, I moved that section earlier. 
The Vice-Chairman: That has already been moved. 

Motion agreed to. 


Onesecta one 15. 


The Vice-Chairman: Mr. Havrot moves that section 15 of 
the bill be struck out and the following substituted therefor: 


meh wight+ ainder +part »1 “to nondiscrimination because of 
citizenship is not infringed where Canadian citizenship is a 
requirement, Gua wrt Ccacion .or consideration imposed or authorized 


by law. 


Oe ko right under” part “I' t0 nondiscrimination because of 
citizenship is not infringed where Canadian citizenship or lawful 
admission to Canada for permanent residence is a requirement, 
qualification or consideration adopted for the purpose of fostering 
and developing participation in cultural, educational, trade union 
or athletic activities by Canadian citizens or persons lawfully 


admitted to Canada for permanent residence. 
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(3) A right under part I to nondiscrimination because Jam 
citizenship is not infringed where Canadian citizenship or domicile 
in Canada with the intention to obtain Canadian citizenship is @ 
requirement, qualification or consideration adopted by an 
organization or enterprise for the holder of chief. on. (seni 
executive positions". 


Hon. Mr. BEOuS: This section was really introduced 
because, with the addition of citizenship as a prohibitive ground 
of discrimination, certain situations ‘that. exist andssshou lamas 
allowed to continue to exist) confronted. .us., There are =certaws 
statutes that set up Canadian citizenship as a requirement and we 
felt those should remain. 


The multicultural council spoke in its briet=—to—the=-icsuceas 
making certain those who were landed immigrants should have certain 
rights to participate in -a varlety of "cultural pceducastionais. Cuan 
union and other events. You will recall in my opening statement I 
indicated there had been some desire expressed on the part of some 
businesses that have strong pro-Canadian feelings that their senior 
executive positions should be held by Canadians and therefore that 
Subsection 3 was added. 


The -change in wording to the word “domicile "a :was put jm 
because that implies, not only residence in. ‘this country o§bem 
evidence of an intention to remain indefinitely “in this country 
The third qualification is there be an intention to obtain.Canadaeam 
citizenship. I see that aS supporting the desires of some 
enterprises to encourage Canadian activity in senior executive 
POSIELONS inthe ‘country . 


Mr. Brandt: Mirac section now adequately covers the 


concerns that were raised by the Ontario Association of Chiefs om 
Police, does it not? 


Hon. Mr. Bloie: Subsection 


Mr. Riddell: There have been people who have expressed 
the view Canadian citizens should be given first right,  sommam 
speak, in employment or whatever. The example some of them used 
would be similar to what happens when a boatload of Cuban people 
suddenly ends up in Florida. What they are saying is, “Are yam 
telling us now that, if the same thing happened in Canada, they 
should have equal treatment to accommodation and employment as a 


Canadian citizen or citizen who has been living in this country ala 
Wis) Pact ero 


T am not saying I agree with that. Both Ms. Copps and I have 
received calls on this very thing. They are questioning whether 
people who suddenly land in this country should have the same 
rights as a person who has been a citizen all his or her life. 


Hon. Mr. Elgie: You would get as many answers to them 
question as there are people in a room. My own view is that someone 
who has achieved the status of a landed immigrant, for the purposes 
of subsection 2, and a person who is domiciled here should have the 
Same right. They have made their commitment to this country... fies 
have pulled up their roots as our forefathers did. Not to give them 





eke, 


the same rights in the areas we are talking about here, I would 
find inappropriate. 


omen Oem Or. Cie record, (thee information Mri” Ridder 
talked about “was a letter published in the Intelligencer of 
Belleville TOY. the president of the Progressive Conservative 
assocation in Napanee when he cast some doubts on the credibility 
of the human rights commissioners who came from other countries and 
Gid not have the right to tell us what to do with our country. 


Hon. Mr Biore SS ee E'cotilgreats solace out fobpethe “fact ethe 
mrberal* riding association in’ Frontenac supported Bill: 7 in its 


contents. That gave me a certain feeling of something. I am not 
sure what. 


Mreoeniddell: Apart from “politics, I was. not ~ necessarily 
mererring to that. 


Hove Mee ide: I did “not “think “sherler was-—Gerting into 
Bobitics there either, Jack. Peer cnougit. «bt waco Lae Lt LOUS 
flamboyance. 


Me. ) Riadell:= The person ‘who did call ame—on-—that very 
matter--I asked him to speak to you as well. 


Mr. Renwick: I have somewhat the same concern Mr. Riddell 
has raised. 1 dO not understand why the minister has limited 
subsection 3 to organizations or enterprises for the holders of a 
chief or senior executive position. It seems we could well stop 
subsection 3 simply after the word "consideration" and drop 
"adopted by an organization or enterprise forthe sholder tof aschiert 
or senior executive position." 


Pome blore: YOu understand this is permissive. It is 
Hoes a wrequirement. It is ‘permitted individual enterprises. We all 
know people who have great pro-Canadian feelings with regard to 
senior executive positions and the view they want people with a 
strong commitment to this country, which goes beyond being 
prominent landed immigrant-- 


Mr. Renwick: That is precisely the point I Chink Mr. 
Riddell is raising and which was raised here. One should be able to 
Bey that. the right “to nondiscrimination because of citizenship is 
not infringed where Canadian citizenship or domicile in Canada with 
the intention to obtain Canadian eitizenship is ="a ‘bona fide 
requirement, Guairulea tone OF consideration," period. Just simply 
Bay it is quite all right to say to people, "We are going to give a 
preference to people who are Canadian citizens or landed 
immigrants, that is, people domiciled in Canada with the intention 
to obtain Canadian citizenship." 


We had the case of the school board across the border-- 
HO: 20. D.m. 
Ms. Copps: Those are two aifferent things. 


Mr. Renwick: Are they? 
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Ms. Copps: You suggest you would say “citizens or )landem 
immigrants" and then add in "domiciled in Canada with the intention 
to obtain Canadian citizenship." That is not mecessarily a gives 
for a landed immigrant. Obviously, there is a federal government! 
immigration requirement that you be a landed immigrant or @ 
Canadian CLreizeneto havesa 6b, Of COnGem aaworke peri. 


Mr. Renwick: Well, a landed immigrant -has a status im 
Canada that is equivalent in technical, legal terms to having @ 
domicile in Canada with the intention to become a citizen, I think. 


Hon. ¢-Mr. sElogie:s, “Technically ,gethat @eice  NOtIbtcc cay Ome ne 
Chieti. 


Ms. Copps: That is ay very dlificwl tr iareatebeeauscia ce 
are many people living in Canada, who are landed immigrants, and 
who are very contributing members of society. 


Mr. Renwick: Ivam; noteitrying to cue «nem cue. 
Ms. Copps: J think’ that would be thesintention ofwemise 


Mr. Renwick: I want to disabuse anybody of any suggestion 
I am trying to affect landed immigrants. Most landed immigrants, @ 
would say all landed immigrants, are landed immigrants by virtue of 
the Immigration Act, but are persons of whom you can also Say that 
their domicile is in Canada and that they have intentions om 
becoming Canadian citizens. 


Ms. Copps: No. 


Mr. Renwick: All right. Let me go (to “the term “lance 
immigrant" then. Why don't we say that a right under part I 
nondiscrimination because of citizenship is not infringed where 
Canadian citizenship or landed immigrant status in Canada is a 
requirement, qualification or consideration? 


Hon. Mr. Elgie: Jim, I think we are talking about minom 
variations. Let's understand that a landed immigrant need not have 
fulfilled all the qualifications of domicile. Domicile goes beyond 
simply being a landed immigrant. 


Mr Renwick: 1 .understand. thatwa. Itc totally different 
concept. Let‘s forget the domicile. 


Hon. Mri Elgie: We are Saying there are some 
Organizations, albeit very few, which have very strong Canadiag 
feelings. If they wish to have senior executive positions held by 
those who have that same strong commitment to this country, either 
landed immigrants who have achieved domicile and who have, for the 
purposes of that company, satisfied it of an intention to become 
Canadian citizens as soon as they are able, they should have that 
right .uh doenot think that: 1simreal ly upsetting anything in society 
and it 1s giving those companies with strong feelings that right. 


Ming Renwick: I am not objecting).to the clause you. Hamm 
here. I am simply saying that the point that was made to us is thas 
you should be able to state a requirement that a person be either a 
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Canadian citizen or a landed immicrant with i j ains 
Pate E J out infringing agal 
the provision with respect to citizenship. + 


Hon. Mr. Elgie: With respect, you cannot discrimin 
the basis of citizenship under this code. tee 


Mremeenenwicks That's right. Unless you have a take-out 
clause. 


Hon. Mr. Elgie: Unless you have this take-out. I have to 
tell you I have some reservations about having X company being able 
to deprive landed immigrants who may not-- 


Mrwenenwick: (1 do not want to deprive landed immigrants. 


I want to keep landed immigrants in regardless of citizenship. I 
want to keep Canadian citizens in. 


Hon. Mr. Elgie: I do not see where they are out. All we 
are saying is, where a company wants two additional things, because 
of its strong Canadian feelings: satisfaction of domicile, which is 
a well-understood legal term, and some tangible evidence of a 
commitment to citizenship-- 


Mr. Renwick: I have no problem with your clause. 


Hono. “H1gie:--we prefer ‘to limit 2 to. the senior 


executive position level so it would not become a widespread baring 


Pattern. 


Mr. Brandt: Mr. Minister, is this not an extension of the 
very permissiveness that is being requested, as I am reading: 


Hon. Mr. Elgie: As I understood Jim, he was suggesting it 
Should not be limited to holders of chief or senior executive 
positions. It should be allowed for all employees. Is that not what 
you are saying? If you wanted to dei Cee 


Mr. Renwick: Iwas equating landed immigrant Withee 
domiciled person. Leaving aside subtle distinctrons, #b chink “one 
should be able to say when a position is advertised that the 
position is open to Canadian citizens or landed immigrants. 


Hone.  elgie: Well, they, (could. nots say otherwise. They 
would have to Say that or they would be running contrary to the 
code, unless they came under this exemption in terms of certain 
Canadians with very strong feelings about their -country. We are 
saying they should be able to limit senior executives to those who 


mre in the country. 


Mr. Renwick: I would be quite happy. to “haves this in as 
hell. If you want to have this additional limitation, that's fine. 


The Vice-Chairman: It 1s very close to 10:30. I suggest 
we adjourn and we meet again next Tuesday night at eight o'clock. 


The committee adjourned at 10:28 p.m. 
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HUMAN RIGHTS CODE 
(continued) 


| Resuming the adjourned consideration of Bill 7, An Act to 
revise and extend protection of Human Rights in Ontario. 


The committee met at 8:09 p.m. in room No. 228. 
Mr. Chairman: I call the meeting to order. 


Mo. eMcCleiesan:arl haves as procedural: motion _with*:respectiato 
the work of this committee once we have completed Bill 7. If I may 
I will move it. There are a number of my colleagues who would like 
to speak briefly to the motion. 


Mr. Chairman: Mr. McClellan moves that immediately upon 
Bompietion of its consideration of Bill 7, this committee take up 
the matter of the annual report of the Ministry of Labour which 
stands referred to it. 


Mr. McClellan: I believe Mr. Mackenzie wanted to make a 
few remarks with respect to that. 


Mr. Mackenzie: Mr. Chairman, we feel we should be dealing 
next with the report of the Ministry of Labour because of “the 


deteriorating employment situation in the province. “netapiant 


shutdown situation is probably worse now than when we Originally 
set up our select committee to deal with) the» matter /..As “tne 
minister knows the committee never had a chance to complete its 
report to the Legislature. 


We feel the questions coming up at any number of plants, as 
well as some of the specific problems we see at Admiral, are worthy 
of being dealt with immediately under the minister's report. In the 
Case of Admiral it is a twist I suppose, but itMis*a cuesctieon ss 
whether or not the workers have any protection at all in terms of 
severance pay arrangements. They are supposedly the law of this 
Brovince, but there: are jurisdictional disputes we are told exist 
between the federal and provincial authorities in terms of what 1s 


or is not a bankruptcy or receivership. 


The whole guestion of what is happening to workers in Ontario 
today alone--I do not know how the reports are coming in eo: the 
minister. We have notice of two more plant shutdowns, one total and 
One coming on December 7. It seems to be almost a daily ritual. The 
Brotection from the province for workers is not sufficient. The 
mle Snetwe simply nave to deal withoewe tnink it important 
that it be the next item of business and that it not be delayed. 


Mea Cassiayster,.cannot second that because I am only a 
visitor to the committee right now. However, in the last few weeks 
we have seen the consequences of the federal interest rate policies 
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with the collapse of Admiral. It went down because of high interes@ 
rates--not just because of mismanagement but also corporate rates, 
It was a decision by the owners--Canadian, I regret to say--tham 
they would strip the .company ofall its assets and unen | cavcuum 
out to dry. Under the high interest rates they could not ysurvive. 


This morning I met with some of the workers at Admiral on 
Lakeshore Boulevard in Port Credit. They are not guaranteed theig 
severance pay because it ranks behind, rather than ahead of, 
secured creditors. In lieu of termination notice they “snould mam 
getting 16 weeks' pay, which would amount to about $4,000 or $5,000 
for most of the workers. It would at least give them a cushion t6 
look for a job under very difficult conditions as they face winte™ 
and 320,000 unemployed in the province. It does not look as though 
they. will get thac. 


It would appear from my reading of the Employment Standards 
Act there is a loophole effectively indicating that if the banks om 
the creditors move on a company the termination notice does not 
have to be paid. So the workers' claim is not there in case there 
1S any money to pay after the secured creditors, which is probably 
unlikely. The chances are they will not even have a valid claim at 
all. It cannot be challenged in the courts because of the loophole 
written into that section of the Employment Standards Act. 


Massey-Ferguson 1,700 jobs; Budd 800 jobs; Shop-rite today, 
600 jobs; McDonnell Douglas over the last few months has laid off 
some 2,200 workers; my colleague from Port Arthur pointed out 
Can-Car is down to a couple of hundred jobs from more than 1,000 @ 
year or so ago. In Chatham, aS I pointed out today, there are ang 
number of companies in the truck and automobile industry down by 25 
per. cent of their work force. It iS happening in every Corner am 
the province. 


I believe this committee should once again at least explore 
and expose what is happening, and look for those solutions that 1ié 
within the purview of Ontario. I think. this is particularly urgenmg 
because we were stonewalled by the government in the Legislature 
over this issue in the last couple of “weeks: I was reali 
distressed at the indication the Minister of Labour seems to put 
the interest of the bank ahead of the interest of the workers he ig 
Meanie Aco pDroOrect . 


Mk. Baton: Oh, MyegractOous. 


Mr. Cassidy: The member for Middlesex (Mr. Eaton) resents 
that, but the Employment Standards Act leaves a loophole under 
which the banks can creep in and get their claims paid before the 
worker's right to termination pay, which would otherwise have 
precedence. [his Vs notea.metterm tiact wile 


Mr... Eaton:, It is, not. a ° ‘case Of “the Miniveter or st aa 


putting the banks before the workers. The act is written that way 
Federally. Do not twist things: 


Mr.eu,Cassidy:, No, it. iS not. 4 federsieesc cel eeers en 


ey anything at all. Is the Employment Standards Act a federag 
acts 


Miereoeecons, NO}. Dut the Bank Act ‘overrules 1t3 


| Mr. Cassidy: Okay. The Employment Standards Act is a 
provincial act, and we have the power to change it here in the 
Begislature. I am suggesting that loophole in the Employment 
Standards Act should be plugged up. As the situation stands now it 
is an open incentive for a company that appears to be in trouble to 
wo to thelr HDanker sands say,. Li. you “guys call your “koans rather 
than leaving us to declare receivership, it is going to save us 
having to pay out several millions of dollars in termination pay or 
pay in PLctiwuote Cerpmitiagion to the ‘workers. *"lSo0 ™ there 1S: an 
incentive to management to do just that and get into collusion with 
the banks. 


On the other hand there iS an incentive for the banks to Say: 
einat. company iS having some trouble. We hdd better move in 


quickly, because if we move in now and call our loans, then we can 





get in there before the workers get their termination pay." I think 
Phat is a very unhealthy situation. But if you think it is right 
the banks should have precedence, that is fine. 


Mr. Baton: There you are twisting again. 
Mr. Cassidy: I'm not twisting at all. 


Mr. Chairman: Mr. Eaton, you will have an opportunity to 
speak if you wish. 


Mr. Cassidy: That is what your government is saying, 
because there iS no commitment at all. The Minister OTL -habpour= can 
Beny §it,;) but there’ is no commitment to change the legislation in 
Peder to .do what we can at the provincial level. We have had 
ministers of labour, according to Mr. Elgie, since 1975 knocking in 
vain on the door of the federal government Erving tor Cet wcome 
change. We now have a federal report, published yesterday, saying 
we are right--there is a problem there and something ought to be 
done. The right of workers to their wages in lieu of termination 
should be respected. 


If the federal government is saying that, Surely the least we 
Pan doers toreact now at *the Ontario level. For all its weaknesses, 
at least we embarked on the principle of severance pay a few months 
ago with legislation in this House. It seems to me we can show a 
lead in this area as well. We have half the industry in the country 
here in the province. It is a well-accepted principle of many other 
jurisdictions outside Nortum america, "sucely # we Should say that 
workers come ahead of banks. That is why I think this question and 
mne question of these layoffs should be considered in this 
committee as soon as it has completed its hearings on Bill 7. 


Mr. Cooke: Mr. Chairman, tne discussions that have taken 
mlace -in ithe House over the last few weeks about the number of 
Mayorts point ‘to the incredible urgency of the item being discussed 
before this committee. We did have the plant shutdowns committee, 
which was terminated when the election was called and was never 
reconvened by the government. Since then we have had more massive 
layoffs at Massey, we have had the Canadian Admiral situation, we 
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have had further massive layoffs at McDonnell Douglas, which was 
one of the companies we looked at briefly in the plant shutdowns 
committee, we have International Harvester in Chatham and dozens of 
auto parts - firms, in? .Chathame. Theses laste aves rvesultedm se) a 
depression in Chatham comparable to the depression that exists in 
my home town of Windsor. 


Budd Automotive again iS a company whose very future is 
threatened because of the large facilities it has, the large number 
o£ layoffs and the question of whether “continuing” at» "ali wm 
economical. The reason General Motors is where it is now, contra 
to wnat the provincial Treasurer said today, is because it decided 
to source its frames and auto parts from an American firm thaw 
negotiated wage concessions with its employees, instead of from 
Budd Automotive. In other words, General Motors was in the game of 
playing American workers against Canadian workers. That is a very 
serious problem in the auto industry that has to be looked at. 


We have to look at alternatives to that. One of the serioug 
alternatives that has to be considered by ‘this government (em 
recommend to the federal government is content legislation in thé 
auto industry. De Havilland has major layoffs, ali sort’ of dlayotoss 
If interest rates continue the way they are Canadian Admiral will] 
seem like a small disaster compared to what is going to happen with 
Chrysler Corporation and perhaps with Ford. We see the community 
effects, which we got into to some extent in the plant shutdowns 
committee, but not anywhere to the degree we need. I have a student 
working in my office in Windsor right now. She is pulling togethem 
some figures on the cost ‘of “unemployment: ini@that Teity. soe 
preliminary figures would indicate we are talking about a cost t@ 
the taxpayers .of more, than ba ~billionydollars eines oC ie duc man 
unemployment in Windsor alone. 


I hope all members of this committee will take a very seriou 
look, in a nonpartisan way, at whether this whole issue should be 
depated. We may come to different conclusions as to the direction 
in which government should be going in order to create employment 
and to avoid the very serious recession we are now heading into. 
None the less it is a very important matter. Unemployment is the 
most important issue facing Ontario and Canada right now and its 
consequences for people and families and the future of thi 
province. 


8:20 p.m. 


I hope we will be able to get into its I hope we/will be age 
to discuss an industrial strategy for the province so that we are 
not always talking about negatives, so that we are not always 
talking about picking up the pieces. I hope we could be talking 


apout creating jobs and creating wealth for the people of thig@ 
province. 


| Mr..J. M. Johnson: Mp. Chairman, ona point-ronmorder) sie 
like to bring something up for the consideration of the committee. 
It 1S my understanding the Minister of Labour's estimates were 
referred to the standing committee on social development and that 
they should be starting around December 1. We are going to take 
another three, four or five sessions on this bill. We won't be 
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through mucn before that time. I don't think “you want to refer the 
Labour estimates back to this committee, because of the work load. 


Would it not be more appropriate to see them come on stream on 
December l1? 


Meee Cooke, Jf think, you understand the concern (we “heave, 
that it is about time a committee of the Legislature looks at the 
problems and writes a report that can be debated and reviewed by 
the people of this province. You cannot do that in estimates. You 
cannot talk about specific layoffs and have people, workers and 
their representatives in the labour unions and company officials 
come before an estimates committee. The estimates committee is 
completely unacceptable for debating a problem that has incredible 
importance for this province. 


. Mr. J. M.Johnson: Then what you are really doing is 
taking it away from the social development committee as well. 


Mrs Cassidy: No, we are not. 


Mr. J.-M. ° Johnson: The Minister of Labour eanno te 6 be Tein 
attendance in this committee and also at estimates. ine fanother 
committee. 


Mr. Cooke: I'm sure the House leaders in their wisdom at 
an ll o'clock meeting on a Thursday morning-- 


Mires M. Johnson: If the House leaders decide the 
business of the committees. It 1S my understanding the committees 
decide the business they want to handle. 


Mr. Wildman: That all depends on which committee-- 


Mr. @eCassiay; With’ “respect, I eam not sure whether the 
committees have a conflict in terms of when they meet, but I know 


my colleague Bob MacKenzie, for example, has been Waiting to raise 


a number of things under those Labour estimates for some time now. 
They relate to health and safety in the work place, to the position 
of women and egual pay, to a whole number of other issues that have 
got to be raised. Those are important too. 


But what we are saying is that the guestion of galloping 
unemployment, which is really amounting to a depression in 
manufacturing industries in large parts: Of this’ provencesnow? has 
gBoteto; haver.a focus. That is why we have referred the Minister of 
Labour--not just to have an hour or two of discussion during the 
course of the Minister of Labour's estimates, hut SCOsREOCUS® On it 
the way we focused on the question of shutdowns a year ago at this 
time and then passed that on to committee. I hope you agree that 1S 
necessary now and that we are facing a serious crisis, because that 
is affecting every corner of the province. 


Ms. Copps: Ta Gena ius 1 the intention of the committee, 
possibly we Should entertain an amendment to the novwonn. ne 
amendment should read that we should reconstitute the select 
committee on plant shutdowns. There will be 20 hours in estimates, 
and I know the issue that has been raised before this committee is 
of paramount importance. The other issue we are taking time from 
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right ‘now, Bill 7, ts also of paramountiiamportancevs i léathelulel meme 
intention of the restructuring of the committee to hear the annual 
report is to strike a select committee on plant shutdowns, maybe 
that is what we should be taking a look at. I would be prepared t@ 
move-- 


Mr. Cooke: This: committee. haS no authority=—tor=anstruas 
the: government to “strikesa select. COMMLCECCe Lis (1Set cusonl, er 
we can get at this problem as members of the Legislature and write 
ant CDCR ct. 


Ms.._Copps:.1I would. have .no. objections to* isupporting: 7am 
NDP motion. I think what we should do is deal with this matter as 
expeditiously as possible so that we can get on with the discussion 
of Bill 7, which is what we are here for tonight. And there are 
many other people who are, here for thats So 1) would ’be*preparedmimm 
Support the motion to. refer’ the annual. report to “this committe 
immediately following the resolution of Bill 7. 


From a timing point of view, I think the honourable member is 
correct when he sayS we-are going to, find:ourselves an a Situatiom 
of having the Ministry of Labour estimates occurring concurrently 
with the reconstitution of this committee. But if the House leadems 
and the committee members are able to work out a solution in terms 
of timing I am sure we would have no problem with that. 


Hon. Mr. Elgie: Mc. Chairman @electr snes make my comments 
here. First of all, I reject the statement the government is not 
concerned about any of this. I spend a great deal of my time not 
Only meeting with people but trying to deal with these issues am 
effectively as one can do. I reject out of hand the concept thag 
the government is not involved or interested in these problems. I 
have repeated my views on the issues in the House many times, and 
there 1s no unwillingness to answer questions about those issues in 
the House. 


This 1S a motion referring a Ministry of Labour annual report 
for such consideration of the report as the committee may 
determine. That -report. will, jbeu before mre Standing committee on 
Social development on December 1. It is my view this motion should 
be heard by that committee at that time. Then it may determine what 
time would be allocated and so forth, if it agrees to do so, tom 
Specific consideration of matters other than those matters that are 
Ordinarily considered in estimates. I would Suggest, Mr. Chalirmang 
that 1S the position of the government on this issue. 


Mr... McClellan: There seems to be some misunderstanding as 
coy whether + sthe® fannualasreporntia gis actually before the social 
development committee on December 1. Our understanding was that the 
estimates of the Ministry of Labour will be in social development 
Once the Ministry of Health estimates are completed. As. 9 
understand it, we don't have a time or a slot for the debate on the 
annual report, and what we are trying to do with sshismotion! isan 
establish that the annual report of the Ministry of Labourwis. ea 
Matter of Priority Wes wouldiplikestosdeal: withutirstapwhiecnmls why 
we are moving it here in this committee. 


Hon. Mr. Elgie: That committee may so order its work to 
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consider the annual report if it wishes, and for whatever time it 
allocates it, and that is the position we still take on this. 


. Mr. Cooke: How can the social development committee deal 
meri an annual report that is not before it? 


Hon. Mr. Elgie: You can refer it down to that committee. 


Meow SOOKe* — The sannual report was referred “here” by”, 20 
members of our caucus. If Mr. Johnson is concerned about a conflict 
with the Labour estimates, does he have a position he is willing to 
Put forward as to when it will not be a conflict and when his 
caucus would be prepared to consider the annual report of the 
Ministry Of Labour so that we can go into the matters we have 
raised? I am sure he agrees they are very important matters. Is he 
willing to suggest a time when we could deal with that in this 
committee? 


HOjaMoewtlgie:; Mt. Chairman,” I have--madoeeny. suggestion. 
If the member is seriously interested in the problem--and I suspect 
weeisce-thnen. ne. shoulda refer this report ‘to that committee at the 
time of those estimates so that the committee may then arrange its 
Pime, if it. so desires, and set aside some time to consider this 
report. 


Mr. Cooke: In other words, so that Mr. Johnson could not 
answer you on it, you intervened to give your position. 


Mr. J.M. Johnson: I don't think that is quite accurate. 1 
would think your suggestion that the House leaders discuss it on 
miirsdaywiieatney can do~so--this committee meets again Thursday 
night. We are not going to deal with it before next week. 


Mr. Cooke: You know the position of the House leaders. 


Interjections. 


Mr.. Chairman: I am not particularly interested in what 
either you or Mr. Johnson say unless 1t pertains oro (the resolution. 
If you want to speak to the resolution fine: if you wish to talk to 
Mr. Johnson you people can do that at some other time. 


Mr. Cassidy: With respect, I am not sure what Mr. Johnson 
is saying. Last week, in this room or downstairs, I was 1n the 
general government committee. We went through exactly the same kind 
of questions with respect to the Suncor matter and it was referred 
to the House leaders, and a week later, 1c was bounced straight 
back. Unless it is a means whereby the Conservative group in the 
committee seeks instructions by referring it back to the House 
leaders, then it is just a means of delaying action. I am not sure 
what. the .purpose 1s. Surely the committee can make the decision 
whether this is an important enough issue to merit study or not. We 


say. it isx 


Mr. Wildman: I participated in that same debate in» the 
general government committee, at which time the majority on the 
Committee voted that the matter of determining the order of 
business for the committee be referred to the House leaders, which 
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I seem to get from this discussion as well. My understanding 1¢@ 
that the House leaders, led by Mr. Wells, stated in response t@ 
that it is up to.a committee tomorder, its Own_DUsiness wanda t as 
the House leaders did not wish to get into the ordering of busines@ 
for committees. All that is being suggested here is that we have 
ordered the business that is before this committee already. It 1g 
before the committee. The question is what order) 1t (1s going gam 
take when the committee starts hearing it. 


Mr. Chairman: Any further discussion on this —resolutions 
All in favour of the amendment? Opposed? 


Motion negatived. 
Bi33,05) Oo. 
On sectrenwio: 


Hon. Mr. -Eigie: Mr. Chairman, . Mayet just licCen) ce ceet Onn am 
Copps' recent questions about the definition of group insurance. We 
have had considerable discussion about that and I think you have 
some proposed amendments about it. But I wonder if you would mind 
if we dealt with that when we reach section 21 because they are 
intimately tied together. We could proceed with section 16 in the 
meantime. 


Mr. Renwick, I wonder if you would mind if we still stood by 
that other matter for awhile. We are still looking at the issue you 
raised last week. 


Mr. sRenwick:. Yes. 1. .am. glad syoumares, Sstilie. locking sna 


it. I will certainly be pleased to discuss it with you, informall@ 
of course, 


Hon. Mr. Elgie: I think that might be of value =becauseum 
Know the strong views you had against the previous section as it 
was worded. 


Mr. Renwick: I have strong views both ways. I want it to 
be reasonable and appropriate. 


Hon. Mr. Chloe: elt 1s: akadiniivculte prop len. 


| Mr. Chairman: Is it agreed then that the items stood down 
Will remain, stood down? That!'sitine, then, 


I was away the last meeting, and I understand section 15 has 
been completed and we are on section 16. 


Mr.Js MeaJohnson: Yes, On section 116,58 Mre Chaltcuane 


. Mr. Chairman: Mr. .0.M. sJohnsons moves sthatmececction oho mean 
Billy] be struck out -and the vio Mowing isubstmentecrtnereton: 


16(1) eA: raghtwunder thiskact siswnot sinfringed, Eom ithe weasem 
only that | (a) access to premises, services, goods, facilities, 
accommodation, LSe ODS tructed + iGipastne premises serves its goods, 
facilities, accommodation lack the appropriate amenities for the 
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person because of handicap; (b) the essential duties are necessary 
requirements attending the exercise or they are either incapable of 
being performed or propelled by the person because of handicap. 


16(2) Where in an investigation of the complaint made under 
Section 31 it ‘appears to the commission that an exclusion or 
Gualification is made only for a reason under subsection 1, the 
commission may endeavour to effect a settlement under section 32 
but shall not request the minister to appoint a board of inquiry. 


Hon. Mr. Elgie: Mr. Chairman, this amendment really is in 
line with the position we have taken all along, including the time 
of second reading of Bill 209. That position really was that lack 
of access or amenities, et cetera, on their own, are not in this 
bill considered to be discrimination per se. 


Greamreblection, “althouch. “we “had originally “thought ~ the 
remedial ‘section, section 40, clearly said it was our view, it 
should be clearly stated under the offences and exemptions 
sections. Then there would be no doubt the intention that has been 
clearly stated all along is so preserved in appropriate language. 


Subsection 2 also clearly asserts in definite terms what I 
Said last week to this committee. That was that the issues of 
access or amenities, et cetera, alone may nevertheless be a matter 
the commission accepts as a complaint for investigation and 
conciliation. It clarifies the position I stated last week and 
reaffirms the position we have had on the books for some time in 
this area. 


Mr. McClellan: It is difficult to comment on something 
that is this fresh, but my initial reaction to sectione 1611) (a) xs 
that you have simply entrenched your refusal to accept "reasonable 
accommodation" and spell it out. 


PonweMrasebligie: That’s*rright. On reclection; el mitt nke 1 © 
should be spelled out in the offences and exemptions sections and 
fot just listed under the remedial section as a bar to a board of 
inguiry. 


Mr. McClellan: That is what I thought you were doing. You 
are saying explicitly that "reasonable accommodation" is not to be 
taken into consideration, and you are defining what you mean by 
that. I again say that means the act's effectiveness is going to be 
severely limited with respect to handicapped people. 


I made the argument the other night, and I do not need to 
Pepeate lt in detail, that if 7a disabled person cannot even get to 
the personnel office to apply fOr ma JOD Because tae personnel 
office is not wheelchair accessible, or Tf the person “cannot “ger 
into the shop floor because the doorway is too Narrow sls. 
accommodate a wheelchair or there are no ramps on the building, all 
Bee thtesenice. legislation is. utterly meaningless. 1 Hn TnK® sc Ss 
really a regressive move that the minister is putting forward. 


Teopelieve, there .1S .an opportunity here to do some of the 
Pang sathatt he minister and I have talked about in other forums, 
Paty ec lthic “bilvequite- deliberately™ to break job slots free for 
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handicapped people. There is an opportunity to do it under thiga 
bill, and I think it iS an appropriate way to do it.) There age 
other ways to do it, or we can do nothing. We can try voluntarg 
compliance, which is basically what the government is doing. We can 
impose quotas, aS many European countries have done. Or we can use 
our human rights legislation and rely on all of the resources jamm™ 
backup of the human rights commission. 


We are not just talking about some magic quota legislatiom 
we are also talking about the sensitive resources of staff and alg 
of the programs of the commission to make sure that these kinds of 
things-- 


Mr. Eaton: On a point of privrlege, Mr.*= Chairman: “lr see 
Cooke wants to give a story to the reporter, could they Siam 
outside and do it? We cannot hear everything that is being said 
over here. Oh, I guess he stepped out anyway. 


Mr... McClellan:> tethnankehe, sigone. 


Pi Chairman: He must have been anticipating your 
uneasiness, Mr. Eaton. 


Hon. Mr. Elgies He could sence. Vours tree ctoing. 


Mr. Eaton: I can ‘See that the member couldn't hear “wae 
was being said either. 


Mr. McClellan: I could hear. 
Mr. Eaton: Didn't you feel you were talking to yourself? 


Mr. McClellan: I do feel that I am talking to myself, ana 
I think that is regrettable, because the minister knows there is an 
opportunity here and it is being missed. That is all I want to say 
at. Chis. "point. 


Myr * Copps: Mr. Chairman, Tl. have an Ccoupicw. OF legal 
questions. 


First, what is the minister's definition of obstruction? 
Hon. Mr. Elgie: Mr. Hess, do you want to comment on that? 
Mr. Hess: An obstruction? I guess it means inaccessible. 


Ms... Coppss: 1 do.not, think. 1t,.means inaccessible. ot uta 
the potential of using that word “obstructed” is very dangerous. 
body could be obstructing a doorway, and. 1 doswnot. think thacuuee 
reasonable grounds for lack of reasonable accommodation. 


I have a question about the use of the word “obstructed. "am 
also” have a guestion about the Getinveron of "necessary 
requirements attending the exercise of ‘the rignt. 


I also have a question about the specification under sectiog 
16(1) that there will be no board of“inguiry. Does that mean them 
under the whole of subsection 1 theré would not be a’ board sam 
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inquiry? 


ima "case where the condition of an essential duty is at 
stake, there may be=ditfering™ opinions as to *the- essential duties 
surrounding aenjob, “and. theo notron “that “you cannot® call) -al board Ft 
inquiry would mean you would never actually be able to have two 
interpretations of what are the essential duties or necessary 
requirements attending the exercise of a right. 


The Fact that. *youFrare= iexcludang= aboard of Finquivy 2i1n*tthe 
Bs seek eqs. of essentralr-dities”. rs'tratheriicr tical; oot would 
enink. 


8:40 p.m. 


Eon guises tote: What. we--are “trying “to ~saysic thar if a 
person can carry out the essential duties, then clearly they don't 
come under the exemption of this section. That is my understanding 
Berit «Moe :sHess? 


Mr. Hess: Yes. 


MS Jucopps avou -haves extended Sit. a little bit, because you 
have used the words “essential duties or necessary requirements." 


Hon. wiremalLove: sWell, there \are -some things that are not 
duties. For instance, if one lived in an apartment building in 
accommodation that is accessible, what are the necessary. 
requirements of living there? That would not be a matter to be 
Becermined by the. commission.” And if “there ‘were “a determination 
that those requirements could be lived up to, then it would be a 
matter they could refer under a board. If not, they would have to 
meal with “it by) conciliation. 


Ms. Copps: But I suspect that in using the “definition. of 
essential duties, you are referring primarily to the employment 
market. 


Hon. Mr oe Yes, that i Senrignti, and "necessary 
requirements" applies to other settings. 


Ms. Copps: I have some concerns over the fact that we 


have not defined "necessary requirements" in the act. "Necessary 
requirements" could be interpreted in the broad spectrum in a SOUst 


Erciation. 


Likewise, I reiterate concerns over the word "obstructed," 


-pecause obstructed to me in simple English means something is 
“blocking the entrance. There is no notionwoL physical accessibility 
built into notion of obstruction. Theoretically, if a person were 
mstanding-- 


Mr. Hess: I believe the word "Obstructed" is qualified by 
"for the person because of the handicap." So it depends on the 
handicap as “to‘whether there tsyobscruct rons 


Ms. Copps: It says "sccess to premises, services, goods, 


facilities or accommodation is obstructed, or the premises, 
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services, goods, facilities or accommodation lacki®the eppropriage 
amenities for the person because of the handicap." 


I would interpret "for the person because of the handicap" ag 
referring to the notion of "premises, services, goods, facilities 
or accommodation." I do: not think theynotion,jof obstruction ai ss ves 
Clearly spelled out in that particular section. 


Obviously I would have some question about the spirit of the 
legislation -also. But, in- strict legal terms, scobstructed’win aa 
of. itself denotes a «number of notions). one, Of4 “which, coulda 
accessibility; but it could mean anything else from the fact thag 
someone is standing in the doorway obstructing you to any othe 
nocLone 


Mr. Hess: It was never intended to apply to a truck that 
was, for example, blocking the entrance. With respect, I suggest it 
is all qualified by the concluding phrase "for the person because 
of the Handicap." That 1s what we arestalking about. 


Ms. Copps: I suggest that what it is) meant’ to “meany 1s Wiem 
what it means. It should be spelled out very clearly there if you 
intend to refer specifically to the issue of physical 
accessibility. When we go to the courts for an interpretation, they 
are not going to understand what it was meant to mean but what it 
actually says. 


Hon. Mr. Elgie: After lengthy discussion, ,with,, leqislavig 
counsel, my own -.counsel, I submit -that.the “or” in.that phrawe 
definitely ties "obstructed" to both portions of that section ana 
that the meaning would not be subject to any judicial difficulty. 


Ms. Copps: Vy Submit that the legal wording should 
preferably) be "and”™ andenot “or. 


Hon. Mr. Elgie: When they are both tied together, they 
all have to be together. This is a disjunctive. 


Ms. Copps:.-iI» know | thatvsyoussare ~concernedy abouts haya 
this notion of reasonable accommodation deleted from the act, and 
although I do not agree with it-- 


Hon. Mr. .Elgie: “Its mever. swasmein «sthevract.« alt eels 
matter of deleting it. 


Ms. Copps: We may not think it was in the act. The publ 
at. barge .certainly sholdsy a loteimone’ hotem for Vthiceebi) ethan =v 
nas actually materialized. Nevertheless, not wanting to get at this 
moment into a spiritual or philosophical discussion of "reasonable 
accommodation," I think the wording is somewhat ambiguous. If you 
insist on pushing it through as is, you may find from a court pom 
of view. that ueuwal le nots nolld mip. 


Likewise, in clause (bok; I have some questions about 
"necessary requirements" and the fact that under subsection 2 the 
question of "essential duties" can never be brought to a board o@ 
inquiry. That is what you are stating under subsection 2. 
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Mas cnessse Pe Lt appeared to the “commission “that “was °the 
only reason for the exclusion or disqualification, my answer to you 
would have to be yes. 


Ms. Copps: I would counter by saying that in the issue of 
physical accessibility you are obviously dealing with a given, even 
Brougnedeechinks tobstructed"*in™ and* of ‘itself is ‘confusing - If “you 
Mid specify the notion of physical accessibility, that would be a 
decision very easily made by the commission. 


On an issue of "essential duties," for example, there could 
very well be two different points of view, which the commission 
Bemeitenave:r cCO=resolvye “through a’ board of inquiry. By “cutting off 
the possibility of a board of inquiry, under any part of subsection 


1(a) or (b), you are thus eliminating any question as to what the 
essential duties are. 


You may find yourself in the curious situation where some 
commissioners feel that a particular area is part of the essential 
duties attending a job, and others might take the position that it 
is a peripheral duty, which presumably would be resolved in the 
Bermrenind §.Ofr «ay board. of sinquiry..But you are .cutting, off" that 
possibility with section 16(2). 


Mier Hesss=e No,» not: in. thoses*circimstances. maf Pits were not 
apparent to the commission that the only reason was that the 
essential duties were incapable of being performed, then I would 
Baye toadisagree and: say that could go on to a board of! inquiry for 
final determination if there were some doubt about the matter. 


Ms. Copps: You may have a splitu deersiron at the 
commission level, for example. Presumably you have more than one 
commissioner on the commission, and you may have a split decision 
on an issue specifically dealing with "essential duties." 


I can certainly understand how physical amenities are 
something that are very easy to determine one way or the other, but 
on the issue of “essential duties" there can be situations that 
would arise where one person might be of the opinion that it was an 
essential duty and the other would be of the opinion that it was 
not. 


You Smight “havelGar “split™ decision on the commission, with 
perhaps a majority viewpoint being that section 16(1)(b) had not 
been Gviolated Janda Minority point “of view saying that section 
16(1) (b) had been violated. In that case, there should be an option 
to convene a board of inquiry. 


Hone Mr. eigie: Lf) am sure the issue of a split decision 
faces the commission on every issue before them, but they 
inevitably are able to reach a decision. It 1S. Wet guestion that 
faces everybody who has to make that kind of decision, Ms. Copps. 


They face that with every complaint before them. 


Msi "Coppss) But’ “if » you build into the legislation the 
notion that a violation under subsection lL cannot go to a board of 
Pnidurny,) liesbelaeve tyou. are setting the thing in stone. In fact, 
there should be a little more leverage left to the discretion of 
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the commission, particularly on the issue of essential duties. On 
the issue of clause (a), if you fine-tuned your wording: ogame 
accessibility, there is obviously no question. But on clause (b)™ 
you are going to find many questions. 


Hon.) Mrs. BlGleteBO Che COUNnSC A ascune sate that they do ,nom 
see the vroblem you have highlighted as being one that is inherent 
in this draft the way bt issbetore you, Ms. Copos. 


Ms. Copps: Can you not see under section 916(2) | that sam 
could potentially be cutting off the board of inquiry possibiligg 
for people who have questions about the essential duties of a job, 
which is going to be one of the very crucial. elements for Same 
disabled in this legislation? 


If they have no recourse on the issue of "essential duties,” 
then effectively the whole notion of changing the legislation has 
been for nought, because essential duties attending a job are 
certainly going to be put up to a great degree of. controversy mage 
litigation in a number of instances. By setting in stone the facg 
that you cannot take an exclusion qualification under subsection 1-- 


Hon. Mr. Elgie: I guess what »fyou! are sasking| (1S70cieum 
"essential duties and necessary requirements" be a matter of 
dispute that can go before a board?" 


Msse COppS: I think they «scouldes.j1I thinks!) sim as) Loca 
instances they could. 


Hon. Mr. Elgie: Mr. Hess, are youl‘saying that they ) Cangas 
cannot go? 


8:50 p.m. 


Mr. Hess: I think if there were a real difficulty aboug 
the matter as to whether they were essential duties or necessary 
requirements, if there were a real dispute about it, it would wind 
up before a board of inquiry in any event. 


Ms. Copps: But I suggest, with all respect, that youssaum 
eliminating that possibility under subsection 2. 


Mr. Hess: No, not in my view. I appreciate what you hag 
said. I think the commission has been given a lot of duties under 
this legislation. This happens to be one more of them. I think 7 
has to exercise: them properly.» It .cannot just “do /it.-by) wh tie 


fancy, or why have a commmission? Why not let it all go before 4a 
poard directly? 


Ms. Copps: With respect, Mr. Hess, I am Simply readaam 
the legislation that is here before me .and not the role of am 
commission or anything else. 


In the legislation it specifically states iniwisectiton T6Gigam 
"Where in the investigation of a complaint made under section 31 @ 
appears to the commission that an exclusion or qualification “ag 
made only for a reason under subsection 1"--which would include the 
essential duties--"the commission...shall not request the ministe™ 
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to appoint eeeooata. Of inguiry.." That. is what .it says. By the 
inclusion of that section, what you will be doing is cutting off 
any debate or question on the issue of "essential duties." 


Honea Mr. Elgie: I had thought that if there were a debate 
Byer’ rwhat:-the essential duties. were, it would be a matter that 
could have gone to a board. 


Ms. Copps: Not from my reading of subsection 2. 


. Hon. Mr. Ege: Panwmcounise ma sCiat .waAbOUt. lt olor jap craw 
minutes? We will put this aside for a few minutes and we can come 
mack? tot 


Mr .aecohaltman:...ls. there. any. difficulty with setting. this 
aside? I just wonder, Mr. Renwick if you wish to speak on it, the 
consensus seems to be to set it down. Is there anything you wish to 
add before that? 


Mr. Renwick: I would appreciate it, because while I 
appreciate the thrust of what Ms. Copps is saying, and if our 
argument is reduced to that ground, I would certainly support her 
argument. 


What comes across to me is an immense turnaround by the 


| Minister. It bothers me very much. 


HONGe ieee LO Le sae nere Se no. turnaround nere. 


SEs Renwick: eae nO CenCLY LNG qe CO sno Cmmumrn = (Ore aor 
anything. What I saw in the present section 16, Waist Hie On eae 
problems related to the term "essential duties," was that at least 
there waS an avenue open for a person with a handicap to meet a 
test which was objective and could be met. 


I do not know what the pressures were on the ministry about 
this particular amendment, but it seems to me now that they have 


made that access immensely difficult because they have added the 


whole question of access to the test which is required to enable 
the people who have a handicap to meet the requirement. 


Rieti! 1iGe J. nave ohad trouble with negatives. I am a 
positive, optimistic person rather than an negative, pessimistic 


person; so negatives are always difficult for me. As I understand 





Bee ot . Only enave your have added the handicap of "essential 


duties," which we could have talked about and expanded as being oo 
a reasonable cause, but you have also added to it now the handicap 


that there is no discrimination if you cannot get into the place. 


That surely has been, in the public's perception, the major 
thrust of what handicapped people should have. What they should 
have in the public's view 16, ClCSts Ol sabe CCeSe. This seems to 


Mme to reintroduce that barrier. ott . 1 amy Feadtog the proposed 


amendment correctly, I would urge the minister to withdraw it and 
talk in the more positive sense about the existing section 16. Then 


7 we can talk about the handicapped and essential duties and talk in 


a very positive sense about the meanings of those phrases. But what 
you have now added is a separate barrier. 
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It is not only the question of essential duties. If we were 
to accept this amendment, you could have a person under Chis?oLleE 
who could perform the essential duties but who would be excluded 
because he or she could not get to the place. I think that is an 
immensely regressive step, and I am really frightened about this 
kind of withdrawal in an area where I know the minister 1s very 
empathetic to the needs of handicapped people. 


T stress what. b say. alt Weallave lOptig oe Ue OnmcUcm LOWE. 
ground, I adopt what Ms. Copps has said and would like to speak to 
that argument. But this poses the immensely immediate difficult 
problem: If you ask the public what they are thinking about with 
respect to handicapped people, the visible part of it is the 
accessibility question. Now to allow someone to deny a job to a 
person with a handicap because there is no access to the premises 
seems to me to be a real step backwards. I urge not only that the 
section be stood down on that ground but also that you seriously 
consider whether I am right, and in this committee I am never sure 
that I understand what the words mean. 


The second point I want to make is that we did eliminate the 
actual words defining the term "discrimination" the other night, 
and I personally think that was an immense improvement in the bill. 
you leave an English word to have an English meaning in the sense 
of what it tends to connote, and we did@that. Yet in siubseccron 
of this amendment you have picked up the language we deleted from 
that, the words "an exclusion or qualification," which were words 
that came out of a definition we deleted from the bill the other 
nignc. 


The third thing I want to say is that even as written in tie 
bill, that is, without this proposed amendment, section 16 had 
positive implications if we could move on to the next plateau with 
that definition, It would be absolutely essential in a clause such 
as section, 16, aS. it now,stands”in thespurl,. -cetneleacemonated 
person cannot be discriminated against because of the handicap if, 
uSing whatever available and usable aids at a reasonable cost, that 
person with the handicap can perform the job. 


For example, if a Braille typewriter is a condition precedent 
to the person performing the essential duties, the fact that a 
person is blind should not deny the job to the person, because the 
person with the handicap plus the aid may very well be able to 
perform the essential duties. The existing clause of section 16 
would seem to limit it. They could say,“i. vou qs a velcoumw nee 
the handicap cannot perform the essential duties, then you are 


out," even though there are aids available, and improved aids all 
the time. 


| similarly, with the question of hearing facilities of one 
kind Or another that are available, all Sorts Of additional 
adaptive aids and accessories that can make the person with the 


handicap able to perform the essential duties are excluded by the 
present bill. 


9 p.m. 








occasions that the government inten 


mdiscrimination there was a finding. 
Mboard could deal with it. I am saying to you now, 


alone is an issue--and that would b 
Meome out during the course of the investigatio 
subject to investigation. 


x Oe 


| But I think we could have worked on section 16 and improved 
it by saying that you are talking about a person with a handicap 
plus the aids available in society which would permit the person to 
perform the essential duties so that the person should not be 
discriminated against. But now you suddenly say--if I may say 
suddenly, because it certainly was unexpected to me: "Not only are 
we going to stick to the essential duties, as the bill states, but 
we are going to add the further requirement that you can't get into 
the place where you can perform the job even if you can do the 
essential duties of the job." I think that is an immensely 
regressive step. 


. Then when you go on in subsection 2 to exclude even a board 
of inquiry it re-emphasizes to me the regressive nature of the 
amendment. I 7UStE think’ that'sscontrary to the*whole@sespirit and 
intent of the bill. I know we have been critical of the bill and of 
various aspects of -Lt,.not <n order. to oppose the bill buteineeraér 
BO improve 1t. 


To me you have taken an immensely regressive step, and I 
would certainly ask that it be stood down. Although I know that the 
members from your party who are involved in it are independent in 
their own judgement, when the chips are down they must ultimately 
Support the minister, except in very extreme situations. And I 
don't think there's a single member of the committee from the 
Conservative Party who really wants to see handicapped people have 
Enis additional -hurdle to jump. 


I came in to the committee tonight thinking that we would be 
talking about building on section 16, not about stepping back from 
it, adding a further hurdle and making it for practical purposes an 


| open sesame to denial of employment. I really thinkjit ‘Ss eacserious 


Fuestion. I'm not being rhetorical’ or anything else; I would just 
like the minister to consider that position seriously. If I'm wrong 
in my understanding of the amendment, I was goung iter saya: ber the 
first to admit it, but I should say I'd be the last to admit it; 
that would be more consistent with my character. But that's the way 
f look at it. I really think it’s an immensely regressive amendment. 


Bon weMbs vELg Le: Jim, I think we know each other well 


enough to speak frankly. Section 40(2) of the reprinted bill says: 


"Where the board of inquiry at the conclusion ge the hearing 
finds that a right of a person under part I has® been infringed: by 


discrimination because of handicap the board may then"--and then 
_only--"proceed to inquire into whether or not (a) access," et 
cetera, has been involved as additional issues. 


If you go back to the debates you and I have had over Bill 
209 and Bill 7 you will know I have indicated very clearly on many 
ded for this bill to deal with 
Bittitudinal discrimination and that if in ad@ition to attitudinal 
of access problems then the 
and I have said 
it all along and repeated 1t again last week, that where access 
e a matter that would have to 
n--I want it to be 


If the commission then feels that the 
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access problem exists, regardless of attitudinabwdisecriminaceon 1c 
may then endeavour to conciliate and reach an agreement on the 
issue of access. That has never changed, and to suggest that it's a 
regression is unfair. 


We are doing here exactly what I said in my opening remarks: 
making it very clear not only ,in the yremedlalesectiongbuLleingche 
offence and exemption sections that we are reaffirming the areas 
and the methods we have proposed to deal with those problems. In no 
sense is it a regression.41- think, thats thoughnerut revrew ofmcnc 
remarks I have made and the Hansard of the debates we have had 
would confirm that. I hope you will understand within your heart of 
hearts: there is no regression even if you can't say=sospublicly. 


Mr. Renwlek: Noval’ mmnoteot that number: Blg@atwaysescarce 
it publicly.elvdon'tvhavevany heartsotsnearts seul) SealwaySeopenmes 
the joubl1e; 


Hon. Mr. Elgies Come on, Jim. Bven oldscorporates lawyers 
like you have a heart deep down inside. 


Mr. Renwick: Thank you. You keep putting me down for my 
corporate background. 


Hon. Mr. Blole:y No. lL envy yousmne qiveseyousasgreat 
understanding. 


Mr. Renwick: I keep fighting for it, because occasionally 
Im Paght on that area. 


I: don't want to give up on isubsecti onl "buteats le nean 
subsection 2 correctly--and I would appreciate Ms. Copps's comments 
on this, because: I always do on thesesquestions--its says) "Where ina 
the investigation of a complaint made under section 31 it appears 
to the commission that an exclusion or qualification"--those are 
remnants of the definition of discrimination that we kicked out 
last week--"is made only for a reason under subsection 1, the 
commission may endeavour to effect a settlement under section 32 
but shall not request the minister to™appoint a board of ingquinye, 
50 we never get access to section 40. 


A Hon. Mr. Elgie: Yes; we do, if there! iseattitudinal 
discrimination. And if the board confirms that then it may proceed 
to deal with the question of access. 


| Mr. Renwick: Nos cbt saysie Avr lont Under thi ce actu senor 
infringed for the reason only that access--" 


HOO. Missile: iT Cysay Savion yee 
Mr. Renwick: “==-to the premises. is sobstructed:.” 
Hon. My oe bigiess Onis. 


Mres Renwick:s(Yes.wvina tits, right onl vietheteeceess misc 
obstructed. 


Hon. Mr. Elgie: That's the only issue. 
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Mr. Renwick: Yes. 


. Hon. Mr. Evore: They have to make that determination. It 
is the only issue, and if that is the only issue they may 
Bonciliate it. 


Mr. Renwick: I don't know what the relation between a and 
b is--the essential duties or necessary requirements, the exercise 
of the rights are incapable of being performed. Then both of those 
conditions apply to subsection 2. It seems to me, as Ms. Copps 
Said, if I understood her correctly, that you are denying anybody 
miemOpportunity to get to section 40. Am TIT crazy? 


Pe. HON eMreeeegwe:als that addressed to me? Can we vote: on 
at? 


Mreaarenwick~:sTte's not rhetorical. 


Hon. Mr. Elgie: I'd support you, Jim, that you're not. 


Ms. Copps: Mr. Chairman, On @ point of orders We ‘can ‘get 
into this whole debate at one point or another, but it seems to me 
that when we constituted the committee one of the rules of the game 
was that if we were to have substantive amendments they were to be 
presented to the committee 24 hours in advance by all parties. We 
have tried to comply with that to date with respect to substantive 
amendments, and I suggest that maybe a way of dealing with this 
would be to get the government's final version here. toni ght--andis 
assume the lawyers are working on it--and then to set the whole 
matter aside until tomorrow morning, which will give us some 1280 r 
13 hours to take a look at the whole package. 


We did agree at the beginning of the committee that we would 
have all our substantive amendments 24 hours in advance, and I 
would suggest that this is a substantive amendment. 


HOME eeELole: Lovnasn’ <been completely-- 


Mr. Chairman: The minister is asking if we agreed to that. 


Ms. Copps: Yes, we Gai. 


Mr. Chairman: I think the chair indicated that it would 
be a good idea. We may have strayed from it a little bit, but I'm 
not so sure it isn't a relatively good idea if we can follow it. 


Did you notice we agreed there? 


Hon. Mr. Elgie: Can we get general agreement thatecnrs 
will happen from now on? You won't agree to that, Mr. McClellan? I 
know you have never practised it, but do you agree to it? 


Mr.* McClellan: Did I say anything? 


Ms. Copps: Mr. Chairman, to date we have provided all our 
amendments to the bill-- 


Mr. Renwick: We agree in principle: 
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Hon. Mr. Elgie: I know. I understand your principles. 


Mr. Renwick: Some people have had difficulty, though. 
It's always a little hard to keep up. 


OAL ONO silks 


Mr. Chairman: Mr. Minister, did I not sense that you were 
willing to stand down? 


Honan. Bloie: (Sure... m willing Ombre nds lc peer rot 
thing tomorrow morning, Mr. Chairman. 


Mr.e Chaivman: We stand) down, tala ofmies then: 


Hons. Mr. Blgies Fine. We'llvbring: Veaupetice. thing 
tomorrow morning. Do we have agreement on that? 


Mr. Renwick: Before the matter is stood down could I ask 
the minister to consider seriously an amendment with respect to the 
essential duties aspect of it? There's absolutely no merit in the 
language. I recognize what Ms. Copps said, and it would help us if 
we could do it. But I was going to amend section 16 as it stands 
before we Saw your amendment. 


Ms. Copps: I have an amendment also in that regard, which 
has been tabled, but I don't think we can deal with the opposition 
amendments until we deal with the government amendment. 


Mr. Renwick: Let me just get it on the record, in case 
the thought might get through to the minister-- 


Hon. Mr bigie:.Hello, Albert 7 Niceytomseestyo ux 
Mr... Roy: DO you -~prohibitusmoking inwthroupLace? 
An. hon. member: It's a good idea. Let's have a vote. 


Mr. Renwick: --that section 16 be amended by adding 
thereto subsection 2 as tollows: “For the purpose of = cirsesceccian 
the term ‘handicapped' includes the use and availability at 
reasonable cost of such aids which would permit: or enable the 
essential duties to be performed, and includes access at reasonable 
cost to the premises, services," et cetera. 


What. I am trying to get at is the original question of being 
positive about the essential duties aspect of it by enlarging on it 
to say that it is the person plus the handicap plus the aids that 
society has available to him to permit. the person to perform. the 
essential dutiessof& theajobs, Put very ebluntiy, tescemsawrong atoms 
to deny a person a job with a typewriter simply because of the 
handicap if, ata reasonablen~cost, anealid suenvastauchatlle 
typewriter could be available. There are any number of instances 
that) would come ston theeministers\s mindsandeto" the emindner fic 
advisers which would permit that. 


Hon. Mr. Elgie: Wellgvi}think*§ yousshouldprecimsrce tom ouL 
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that amendment in. 


Ms. cCoOpps;,. I hope it's understood that we will work on this 
eaopget Wr to you first’ thing’ in the morning: 


Ms. Copps: My intention on what should be done is that 
the government would present its final amendment and then we would 
make amendments to the proposed new resolutions. Obviously, we 


don't agree with the spirit of the changed resolution, but I do not 
Rant, to eget into that debate right now. 


Mr. Chairman: Are we agreed that section 16 will stand 
down until tomorrow morning? 


Any discussion on 17? 


MEeaietane: 1. move that section .t/77 of the bile be 
renumbered as subsection 18(1), that as renumbered it be amended by 
Striking out the words "The rights under part I to 
nondiscrimination because of creed shall not be construed to 
adversely" and that the following be substituted therefor: "This 
act does not--" \ 


Hon. Mr. Blgqie: Excuse me, Mr. Lane. What section are you 
on now? 


Muxeaivaties Section 17. 


Msemcopps: -Olds17) new LOX 


Hon. Mr. Elgie: We haven't dealt with the new 17. 
Mr. Gane: sl mesorry. 1 ‘don'tihaverit. 


Hon. Mr. Elgie: Are you moving that section 18 (2) of the 
bill be renumbered as section 17? 


Mr. Lane: That section 17 be renumbered as SectuLlon os 


HOneeMn Gb igi cs No. arhat section 18(2) be renumbered as 
Section il7. 


Interjections. 
Momenene= Shall TI start sagain? 


Hon. Mr. Elgie: Yes, please. We didn't hear you the first 
time. 


Mr. Chairman: Mr. Lane moves that subsection 18(2) of the 
bill be renumbered as section 17 and that the section be amended by 
adding after the word "Facilities" in the second line the words 
“with or without accommodation." He further moves that the word 
"exclusively" in the fourth line be struck out and the word 
"primarily" be substituted therefor. 


Hon. Mr. Elgie: Mr. Chairman, the reason these amendments 
tiles EN peer 
have been introduced is that some organizations, particularly some 
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organizations with religious affiliations, indicated to us that 
they not infrequently had accommodation associated with their 
facilities. For instance, a church group that ran a summer camp had 
some accommodation, permanent and temporary, associated with its 
church. The same thing applied to other educational or fraternal 
organizations, for example. They felt they would be deprived of 
continuing that service to the group identified with them. That 
should legitimately be an area we felt was worthy of consideration, 


It was also indicated sometimes the organization was not 
exclusively engaged in serving the persons indentified by a 
prohibited ground, and it was important only that they be primarily 
engaged. We felt those were two reasonable suggestions; I hope 
members will as well. 


Mr. Chairman: Perhaps I could clarify things for members. 
Does everybody know which one we are dealing with now? In fact, the 
other one was probably in order before this one but, because of the 
reprint, it would end. up ahead Of 1 tin ehcp Oli tom cile bemoan, 
objection to dealing with this as proposed? 


Mss Copps: iDidyyouwdropathe motion (inaudible)? 


Hon. Mr., Elgie: No. That is coming, alongmlaterson: gwepatl 
favour public decency. 


Mr. Chairman: It is to amend Sections ic (2) eandato 
renumber it as section 17. If we are agreed, we can proceed in that 
Way e 


Ms. Copps:.1 have a couple oS questions serirst, sanere is 
the notion of "with or without accommodation," because "reasonable 
accommodation" has also been introduced as an element--or a 
nonelement--of the bill at this point. When you speak of 
accommodation per se, you are referring to the issue of housing, 
from their interpretation, and there is some confusion over that. 


Hon. Mr.tEloie:s Not. really. [heater omin wohembe cee ion 
2 deals with accommodation. 


Ms. Copps: I have some question about the notion of "with 
Or without accommodation," because I immediately thought of 
"reasonable accommodation," which is somewhat different from 
section, 2 “accommodation.” 


The second question I have is I think when you get into the 
notion of "primarily" as opposed to "exclusively," you enter very 
dangerous ground. What you are then doing is allowing a specific 
fraternal, educational Or -phitanthropicsorcansazarronece 
discriminate selectively with respect to not only people who share 
the same specific interest but also the population at large. 


A good example of that would be the notion brought to our 
attention by the Quebec human rights commission. The Montreal Roman 
Catholic Separate School Board had refused to rent its premises to 
a group that was covered by their prohibited grounds of 
discrimination, specifically because theirs covered a homosexual 
group. However, at the same time, because the "primarily" was 
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considered the notion, they did agree to rent their facilities to 
another group which was also philosophically and morally opposed to 
their organization's philanthropic teachings. It was ruled by the 
Supreme Court of Quebec that if they made that kind of selective 


judgement vis-a-vis other groups in the community, it was a case of 
discrimination. 


The notion of "exclusive" versus "primarily" is an important 
one to safeguard. It iS important that associations and 
Organizations do have the right to serve their own membership and 
their own fraternal organizations et cetera. However, when you get 
out into the notion of the renting of accommodation et cetera, they 
may begin to get a little selective about whom they are renting to, 
even though they have indicated an interest in renting to, let's 
say, the public at large. That is where I would have some concerns 
about "primarily" versus "exclusive" use of accommodation. 


Hon. Mr. Elgie: I understand the argument in the way you 
have wrestled with it. But there are community organizations that 
have a variety of members, such as honorary members, who are not 
exclusively identified with that group. These were groups that were 
very concerned that their exemption under this section might be in 
jeopardy. 


Homecely,; | do notwchninkel txcreatesia problem. It Says, 
"membership or participation in a religious? PPinstirtutionr on 
organization that is primarily engaged in serving the interests of 
persons identified by a prohibited ground of discrimination is 
restricted to persons who are similarly identifreds "#1 Sdoenor think 
that opens any doors, Ms. Copps. 1 think it does give some 
recogition to legitimate concerns that people have. 


Ms. Copps: However, let us suppose Tehadeasnal lL forirent’, 
and I was primarily engaged in serving the Seventh-day Adventists. 
However, I decided to rent out my hall on the public market, 
bearing in mind my association with the Seventh-day Adventists, and 
I agreed to rent it to a group that was covered under the 
prohibited grounds of discrimination, but I would not rent it to 
another group covered in that same area. The discretion then would 
be left to me, and those other groups would not be protected under 
the legislation. Is that a fair assessment? 


HoneuMe cbigie: Fi we nitpick--I know you are ao lye it 
legitimately, and you make some very good points, but there are 
many sections of this bill that are very difficult. We are trying 
to accommodate what we feel are legitimate interests without 
compromising our goal to strike at true discrimination. It was 
after a long thought process about this \‘thatewe introduced those 
two amendments. We honestly believe it is not opening any doors 
that should not be legitimately protected. 


Ms. Copps: How would you respond to the Ssrtuation a0 
which the Montreal Roman Catholic Separate School Board was 
subjected to thousands of dollars in litigation fees because : 
“orimarily" was the notion rather than "exclusive™ in theirewcodé: 


Hone Mee Elgire: I would have to read their code, first of 
all, to see exactly what it says, because there are great 
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differences between codes. But we are Satisfied that in this code, 
with this wording, we are giving exemptions to legitimate concerns. 


Ms (Copps:)Iiamenot a, lawyer, and maybewAlber (ican 
charity) thas) point,..put-l«would) suggest <chevusenot “ar itary as 
opposed to "exclusive" certainly would be setting the scene again 
for ongoing court battles. Our function ‘here Ws woo trymco, fane—cugme 
the legislation as much as possible at this point to eliminate the 
possible expenditure of thousands of dollars on legal fees to get 
an Sinterpretation of “primarily” as opposed, to, “exclusive, | 


Mr. Renwick: My question probably is a technical one, Mr. 
Chairman, but I do not know whether it is just grammatical. You 
commence this clause by saying, "The right under part I to equal 
treatment with respect.to services and facilities..." Why do you 
not say, "The right under section 1 to equal treatment with respect 
to services and facilities... "?) Why 1S there al broadedetunieron, 
when, you, lamit ithe -word."night" (to lthe singular? 


I could understand part I if you were to say, "The rights 
under spartob.,." Bub.in. this. case. youystatt coo ralkeapouc wm ne 
right under part I with respect to services and facilities..." Ina 
number of other places, you always specify the specific section. 
For example, in your bill, as amended, which we have for discussion 
purposes, in section 19(1) you have, "The right under section 1 ta 
equal treatment with respect to services and facilities without 
discrimination because of sex is not infringed..." 


Issthisya’drarting.error,.orsshould tt beg)im1 teamtom ene 
right under section 1 to equal treatment with respect to services 
and facilities..."?sAre yous trying! tossayimore thane? tchankias 
being said? 


HONS ME ss Blole:s NO. 1p don! tach inkeicon 


Mr. Renwick: Services and facilities are in section l. 


Hon. Mr. Elgie: But there is also constructive 
disgcriminatienmain sections 10+ 


Mr. Stone: Mr. Chairman, this was under section 1 in Bill 
7 as referred to the committee. The reason I thought it should say 
"part i was the: overtonessof "accommodation," which might involve 
Section 2. I would not want someone to take advantage of that 
reference being narrower than what we wanted it to apply. to. hae 
1S why 1t was moved up. It may be that it should be “rronts = bie 
that is the sole reason why section 1 was changed’ tonvpantr a. 


_ Mr. Renwick: So the reason you changed the clause in the 
revised bill, as the minister has presented it, from the way it wae 
was that, having introduced the word "accommodation," you are 
including, section i: and section 2. Is that the reason? 


Moe Stones: That.5s cthewreason. 


Mr. Renwick: I do not want to PRESS Lt tocar ewource1s 
not have been better to say, "The rights under sections 1 and 2 to 
equal treatment with respect to services and FAaGUGERETes wre. atl noes 


25 


not know whether the point has substance, but it is certainly a 
Sagniticant drafting point. 


Mr. Stone; I think that would equally carry out the 
intent as I understand it. I do not see why it makes very much 
difference. 


aad MEA RENWICK Ss “TE TP were to- carry into section-10, as the 
minister says, I would have a little bit of-- 


Mr. Stone: I think the right under part I is qualified by 
section 10; so it becomes wherever part II says it is, but it is 
Baer. parc. I. 


Mreerenwick s-Wwhy limit Zt -to*the word Wright’? Why. not 
add the "s"? 


Mr. scone: 1 would ‘agree’ with that. 


PouewMo eel giles) That S no sproplem: 


Mr. Renwick: It should be "the rights." From the point of 
view of somebody trying to understand it, we have to look at 
all--if you are saying "the rights under part I," then people can 
Pay; “i have to look-at-all the rights to see what this means.” Le 

| area Wenemrigntaunderspartyul, you start to hunts forva single 
maght. 


| Mr. Stone: No. It is the rights under part I to equal 
treatment with respect to services and facilities with or without 
accommodation. It does not extend any farther than that. So you do 
| not need to look at everything in part I; you just look at what ce 
moays. 


i Mr. Renwick: I am not sure whether you agreed with me or 
Mot. Are You: going to add’ the “s"? 


Hon. Mr. Elgie: Whatever counsel thinks is appropriate. 
Do you think it is reasonable, Arthur? 


Mae SCONe TLCS. 


Hon. Mr. Elgie: Okay; fine. 


| Mr. Renwick: My next concern is that, aS I understand it, 
Mmehis is totally distinct from the provisions of section 23 (a) of 
the minister's bill and section 21(6) of the pre that-rs before 
mes What iwam saying 1s that section 21(6) of the bill that is 
before us is equivalent to section 23(a) of the minister's bili. Am 


mecorrect in that? 





Hon. Mr. Elgie: Section 23(4a); that's employment, Jim. 


Mr. Renwick: Yes. And Vo Kiuds a Grae minister's bill, . 
section 23(a) iS equivalent to section 21(6) of the bill thatEs 


mbefore us. Is that COETeECE: 


HoneemMr. Elgie: Yes. 
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Mr. Renwick: Having settled that, my “point “1S them 
section 17, which is now before us, under the amendment is totally 
separate and distinct from the other clause. Is that correct: 


Hon. Mr.° Elgie® Yes. We” have” Qatherea™ together = ala 
other things that deal with employment. We have put employment all 
undér one section fom clanityein tie bit. 


Gis Um elite 

Mr. Renwick: So we are really talking here about what are 
called nonschool operations. What I am trying to get at is the ong 
with respect to employment is the one under which people are 
excluded from employment in the separate school system because of 
rebigion. Am-i Correct, 


HONS Mr. Elo Lessee. 


Mr. . Renwick: Section 17 has nothing to j.do with thee 
question. 


Hon. Mr. Elgie: That was employment, as I understand its 
This deals with what might be a religious school, for example, that 
had accommodtion. 


Mr. Renwick: I recognize the point Ms. Copps has made, 
but I think "exclusively" would be too rigid a word and "“primarilya@ 
is probably the best way of providing the flexibility thatwae 
required. I suppose, in theory, if a club that—.catéered (“tou 
particular ethnic group were confronted by spouses, one of whom was 
not a member of that group, you might have some trouble getting the 
spouse who was not a member of the group into the club. 


Hon. Mr. Elgie: Unless the word "primarily" was there; i@ 
you said “exclusively.” 


Mr. Renwick: If you said "exclusively," yes. 


Hon. Mr. Elgie: It gives a degree “of “flexibility aa 
honorary members. 


Mr. Renwick: ‘That is a very simplistic example, bG@ta— 
assume that is what you are trying to do: to alleviate against the 
Pac idiey.. 


HON. Mr. ERigies Thats (thes tdea. TMiaescet aie 


Mr Renwick: All right. I “don"t “have®* that "problem (timaae 
After that long dissertation, I will accede to the section with tam 
Letter Vsuwaddea =O. ml cies 


Ms. Copps: It is my understanding “that. section. 17 lca 
the effect that if you are exclusively engaged in servingmee 
Specific group, for example, the Roman Catholic church, and you 
rent your home to Catholics so you have a contractual arrangement 
with Catholics, you are not bound by any of the regulations under 
part I with respect to equal treatment. 
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If Mr. Renwick has no problem with the use of "primarily," 
maybe you can clarify it for me on this. How would you respond ‘oO 
the argument, as occurred in Quebec and went all the way to the 
Supreme Court, that under certain circumstances this section would 
meee yOu the “right to “say: “I am primarily renting: to ‘Catholics; 
because I am a Catholire or my Organization is "Catholic. However, 
ac circumstances EF owill -rent to- Protestants® but ‘not *to 
Jews’: 


My reagund Of this Jegqislation is that wotild be allowed, 
because you are exempt from the part I discriminatory clauses. If 
you only primarily engaged in it rather than exclusively, it would 
still leave you the option on selective occasions to say, "I will 
rent to Protestants but not to Jews," because you are not bound by 
the determination of part I. I guess I am looking at it from the 
Other point of view in that it could potentially be used as a 
loophole for selective discrimination. 


Mr. Renwick: l°~am sorry. I was distracted, because the 
New Democratic Party appears to have won in Manitoba, 34 seats to 
22 seats. 


Hon ys. VMr. EOL: Oh, ,. what .a: “travesty” What: was the 
Eearnoute Thirty. per cent? 


MreeRenwick: of vam ssorry;. Ms. Copps.. 1. was*-daetracted by 
that. 


Mee seopps:.) My question is on the issue of @ primarily; 
There actually could be a situation where a church that, let's say, 
is primarily engaged in serving Catholics might on occasion™~decide 
to rent to Protestants but not to Jews. You are allowed to do that, 
from my understanding of the reading of that section, because it 
Bays that part I does not apply. That did happen in Quebec where 
they had a situation where a Roman Catholic separate school board 
rented to pro-abortionists but not to homosexuals who are 
(inaudible). So the homosexuals who were (inaudible) went all the 
way to the Supreme Court and got the finding that what they did was 
discriminatory even though they had this exception. It set up that 
whole-- 


Mr. Chairman: Ms. Copps, if you want to ask Mr. Renwick, 
will you go out and ask him? If you want to speak into the mike and 
address the committee, please do that. 


Ms. Copps: I am sorry. I have some concerns on that 
section, and I do not know that they have been addressed. I can see 
the other side of the coin that you don't want to be that rigid, 
but I am setting up a scenario that potentially could happen, and I 
do not know what the answer to that would be. 


Mr. Roy: May I make this comment, Mr. Chairman? I take i = 
Pha view of the ministry is simply thatei ge your ee "exclusively" 
here, there might be ei.ctuations=—Mr:. Renwick has given an example, 
and I can think of others--where someone interpreting this section 
Pagidalse could |! say "exclusively" means you have to stick just to 


your members. 
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Hon sine blore:, Never waiver. 


Mr. Roy: You ‘can't. waiver. That. jeppeal set soe Rinetox 1 Dia 
What Ms..Copps is mentioning is certainly, a possibility, (thati gee 
putting in "primarily" they can say, "We can then rent it to’ othes 
people and therefore we are not bound by part I and we can in some 
ways discriminate." I take it you are trying to arrive at a sawok@ 
there. 


I do not know if you are following me about what she ig 
suggesting but, by using’ the word "primarily, "a “group ‘could: wei 
say: "We do not have to rent exclusively to our members. We can 
rent to somebody else, and by renting to somebody else we are not 
bound iby part 1.“ I see: her point 1 do) Note knows! fey Ouse Om Ownner 


Mr.. Stone: Since you directed that €0 ime, Mr. Roy,” le tages 
Point BECUC ME that riethe = sony, chine that. .does -not.  constitums 
discrimination under part I--it does not say part I does not apply; 
it says the only thing that does not constitute discrimination im 
in so far as you reguire a person to be a member. 


Mie. ROys, Olpmyes. 
Mrs J. MeaJonnson: There now; let's votes 
Mr. Roy: Do you get his DOUuNt, Sheila? That the 


discrimination he is talking about is discrimination against people 
in that group? Is that the way I understand-- 


Ms. Copps:.. Nos «Ets.,1S  discriminativonssiwi thee resect 
services and facilities. 


Mr. Roy: That is the interpretation that-- 


Ms i. Copps:. I. dO -NOL.-want, sto, belabour guenesspoint oie i 
think I have made my point. 


Mr. Roy: Even though his interpretation was not “eam 
proper one, I still see. the ministry) having some (difficile 
arriving at a proper compromise without being too rigid in its 
legislation in exempting a group and at the same time even looking 
at, thevevil@that might be created by Vtnismatexipipity 


Mr. Chairman: Ready for “the cquestion;,| | am . coOLLy oa am 
moved this? Mr. McNeil, do you agree to add’ "s" to the word “rights 


Mee MCGNear tes Yeo, 


Mr. Chairman: All. right: (Does ceverybodw_ understand: «woes 
we are voting on? 


Motion agreed to. 
Section 16 agreed do. 


On sSection vse 
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. Mr. McNeil: I move that section 18(1) be renumbered as 
section 19(1). I further move that, as renumbered, section 19 be 
amended by adding thereto the following subsection: 


Meopeine sri git undereysection PP to. equaatstreatment. with 
respect to Serviceowrand= Tactinties> We Onowrhirtr ingedawiere 
membership in our athletic organizations or participation in an 
athletic activity is restricted to persons of the same sex." 


9:40 p.m. 


Mr . Chairman: We are too far along. Just a minute; we are 
on section 18. I think, Mr. Lane, you are now ready to proceed. 


Mr. Lane: With section 18 coming before 17 and the New 
Democratic Party being ahead out west, I am-- 


Hone Nie wEgres Never = mind.» "We assed one section; “so “we 
have done very well. 


Mr. Lane: I move that section if of the bill be 
renumbered as section 18(1) and, as renumbered, be amended by 
striking out the words: "The right under part i to 
monatscrimination “because of “creed -shall “not -be construed -to 
adversely, and that the following be subject to it therefore: This 
act does not," and then carry on with the balance of the section." 


Hon. Mr. Blower I think you? -watirk all recall the 
Presentation “of “the “Catholic” school “board, saying that the 
Education Act and the British North America Act, whatever rights 
were given to them, went beyond creed. On reading the Education 
Act, that is indeed so. So this wording is taken exactly out of the 
Education Act. Whatever rights were given under the BNA Act are 
preserved and not just those related to creed, which we could not 
have overruled anyway. 


Mr. Renwick: I do not have any problem with this section 
Poe in theeminister’s bill. I°‘do not have’ a ‘problem with thacee sd 
have a problem with subsection 2, whenever that comes up. 


Mr. Chairman: Is there any objection to 18(1)? Carried. 
On section 18(2), Mr. Renwick? 


Mr. Renwick: I do not know how-- 


Mr. Chairman: Has section 18(2) been read? 


Mrae McNeil :* SrGendve® that- “section” 18(2) Of usthece il be 
renumberea as section 17 and that the section be amended by adding 
after the words "facilities"-- ; 


MreeChairman: “No, no’. 


Mr. McNeil: We have already had that one. Just. as Crear 
as mud. 1 move that section 18(1)--is that the one you want? 


Me chaLtrmans Yes. 


30 
Mr. McNeil: --be renumbered as section 19(1). 
Mrs .CHALYMan No. 


Mr. McNeil: «I move’ that. Ssectiom slSierot mene yeh ree 
renumbered, be amended by adding the following subsection thereto: 
"This right does not apply to effect the, applicationisof Guam 
Fducation Act with respect to the duties of teachers." 


Hons Mr. Eloie: Mr. “Chairman, this is why it would have 
been eaSier if we had dealt with the reprinted bill as I suggested 
at the beginning. 


Mr. Renwick: I would ask that this amendment not  b@ 
adopted. The reason -l am asking it is ’that,)af anybody. reads Gums 
Education Act with respect to the duties of teachers as it was read 
to us in the committee during the hearings, it would indicate thag 
not only is sit archaic and inappropriate butlalso weyshoulds note 
incorporating that kind of language in a modern bill dealing with 
human rights. 


I. ask that the minister or his »advisers.read “tos us (eae 
section, which is almost couched in terms of gobbledegook at the 
present time. To make this bill -subject,.to it, I. think leads 
immense ambiguity. 


Hon. Mr. Elgie: Mr. Chairman, someone iS = bringing = in (Cam 
Education Act so that the section dealing with the duties o@ 
teachers can be read. But I remind members that the Education Act 
has been amended from time to time; it has clearly spelled out the 
duties of teachers. The government, in response to submissions made 
before this committee, feels that the duties outlined in the 
Education Act ‘should not be -affected) iby ithe »applications/of eis 
bill. Ef I .couildask your: induloence,, witeascomingedaown. 


Mr. Je M. Johnson: Mr." Renwick, ILGwould "lake @itontooin co scam 
my concern that this should be in the bill. It would appear undeg 
section 18(1) in the renumbered bill that it would give a speciag 
right to the separate schools but would not carry over into the 
DPD EC) Sector, 


Our concern was that we felt both our schools should be 
treated in the same manner. By having this section in, it was our 
feeling we would protect the interests of the school boards i 
trying to hire the best teachers available and to give the board 
some discretion over duties teachers should perform. 


Mr .. "Renwick: I. +thinkesthat«is: aa helptul places Cosgspic maa 
the discussion. We are agreed it deals with employment in the 
schools. Therefore, it would seem to me, leaving aside the problem 
of the language, at least it should be in the section of the bil 
dealing with equal treatment with respect to employment. In the 
minister's bill that is section 23 and in the bill betorewuss 1m 
section 21. It isan employment) questionssis Ehat, not correct: 


Hon. Mr. -Eloie: 28 Mr. Renwick | wants "thatesectio) sc =a 
Bducation Act “read into the record, I have itshere now. 
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Mr. Renwick: I would appreciate that. 


HON. ibe eLOUesarIt “is .section®© 235° dealing» with! duties cof 
teachers. 


eee ee tne =auclyY OL a..teacher, 


. sua) to PeaCheadilagentlyhsand’ efaithtubLly-=sthe  clhassegacor 
subjects assigned to him by the principal; 


"(b) to encourage the pupils in the pursuit of learning; 
"(c) to inculcate by precept or example respect for religion 


and the principles of Judaeo-Christian morality and the highest 
Begoerd stom truth; “justice,-“loyalty,’ love of “country, ~ humanity, 


benevolence, sobriety, industry, frugality, purity, temperance and 








all other virtues; 


"(d) to assist in developing co-operation and co-ordination 
of effort among the members of the staff of the school; 


Mevmeto mmaintain,, under “the direction of. the» principal, 
proper order and discipline in his classroom and while on duty in 
the school and on the school ground; 


"(Hieindnstruction and in all communications with the pupils 
in regard to discipline and the management of the school, Ci. Bo 
use the English language, except where it 1s impracticala toe.dog¢so 
by reason of the pupil not understanding English, and except in 
respect of instruction in a language other than English when such 
other language is being taught as one of the subjects in the course 
of study, or (ii) to use the French language in’ schoolseoriclasses 
in which French is the language of instruction except where iteaas 
empractical to do so by reason of the pupil not understanding 
French, and except in respect of instruction in a language other 
than French when such other language is being taught as one of uthe 
subjects in the course of study; 


Mit) eavOourconauct sais class in accordance with the timetable 


mwhich shall be accessible to pupils and to the principal and 


supervisory officers; 


bets) tommparticipate: in professional activity days as 


| designated by the board under the regulations; 


"(i) to notify such person as is designated by the board if 
he is to be absent from school ana the reason therefor; 


Ligotoudeinver? the register, the school key and other school 
property in his possession to the board on demand, or when his 
agreement with the board has expired, or when for any, reason his 
employment has ceased; and 


"(k) to use and permit to be used as a textbook in a class 
that he teaches in an elementary or a secondary school (1) ain a 
subject area for which textbooks that are approved by the minister, 
only textbooks that are approved by the minister, and (ii) in all 
subject areas, only textbooks that are approved by tne board. 


Se 


"(2) A teacher who refuses, on demand or order of Che boamm 
that operates the school concerned, :to -deliver(’sto the board aim 
school property in his possession forfeits any claim that he may 
have against the board." 


"(3) Teachers may organize themselves for the purpose "og 
conducting professional development conferences and seminars." 


Mr. Renwick: Thank you. 


HOnmen ites OC Vere beaou We. 


Mr. Renwick: I .am pleased the minister -read> nt - alll.) ee 
you not think that is kind of a sweeping) exception, therefore, @a@ 
put in. this act? Where could there possibly ebes any scontiict: 9yae 
know the point where the conflict occurred was in connection with 
the presentation of the Metro Toronto Separate School Board on the 
question of the definition of family, sor [the question; of peop ms 
living in a common-law relationship. It had something to do with 
that clause "Judaeo-Christian morality." 


92 50/5. Mis 
Hon. Mr. Elgie: Do you want me to read it again? 


Mr. Renwick: No, do not read it again. Surely “we shouz@ 
not be putting an exception with respect to that broad categor® 
into a human rights bill, most <of ‘whitch hacm@no  relattonmton cium 
question at all. I am not questioning the legitimacy of the points 
the people were making. They were not making them about whether one 
uses the proper books of instruction or whether one turned over the 
key to the school, or whatever all that part was about. It had very 
specific application. 


Hon. Mr. | Elgie: I Sicannote tadda tomy ourgememarkornntee mas 
members may want to comment on them. There are strong feelings in 
the government about that section of the Education Act, which as 
you know stood the test of débate on other ‘occasions. ‘That isSmae 
matter this government feels should have primacy. Do any of my 
colleagues want to comment on that? 


Mr. Stevenson:' I agree very muchi= with)’ what) Mr. Johnsos 
has said. 


Mr. Eaton: We support him. 


Mr. Renwick: What has a great deal of what you just heard 


the minister read got to do with the human rights bill? Are you 
setting the, teachers jin aichasceapa gia 


Mr... J. «Ms Johnsome. «Mr.i=(Chalrmans seta mwe seaGeent suelo eee 
which pertains to the British, North America Act ‘and the rights (cs 
the separate schools, then by inserting this clause we are giving 
Similar protection to» thesepublic,ssector, IE. feel sthere?s is nosewem 
that I as a member of this committee want to set up two sets of 


standards for the school system. What applies to one should apply 
to the other. 
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Mr. Renwick: Would you agree with me, Mr. Johnson, that 
at least it should come under the section dealing with employment? 


Mr. J. M. Johnson: I cannot answer that, Mr. Renwick. 


Uaeeemenwickei2i want to say to the -members of i the 
committee, without raising the question of religious differences, 
which I do not believe are a legitimate matter of discussion in a 
Beetetyewnere +tolerance of “religion is*® total, -that this clause 
inadvertently will allow an immense amount of discrimination on the 
grounds of particular persons' values and perceptions of values. It 
will be used for that purpose. That is what bothers me about it. 


It is a value call and a value judgement call. I just want to 
express my reservations about it. The introduction of this had to 
Moe with. very specific concerns, not’ about teachers” «duties 
generally and their responsibilities, about which we can all be 
agreed, but about the very limited discriminatory basis of dealing 
with teachers in their employment in the school. 


Whether the myth is equal to the reality, I do not know, but 
one of the clauses was designed to ensure a person could be either 
dismissed from employment or not be hired because the person was 
not living in holy wedlock. That was one of the bases put in front 
Memucen with icespectuito-employment in a multicultural society, that 
Pea very ditricult concept to put* forward at the=present. It is 
honoured in the breach, as everyone wild be well aware, whether it 
Perein, either taspect® of* the “public ‘school’ system. “Would ‘you: “not 
agree, Mr. Johnson? 


MpeedeeM. Johnson: Partially, but not ‘totally. 


MeeeecODPS a ii san ertort: tO be consistent, section 18(1), 
which we have already passed, and section 18(2) do go hand in hand. 
In section 18(1), you are allowing the separate schools certain 
discretionary powers. You are telling them, for the purposes of 
this act; that. they are allowed to discriminate on bases including 
marital status, which has been upheld in the Supreme Course eeto 
suggest that kind of discretionary power should be awarded to 
Separate schools*=but «not to public Meschools!=seens somewhat 
Maconcactentawile wonder j,ouit othate rationalejeisiyto be followed 
through, why we all agreed to section 18(1). 


Mr. Renwick: Whether it is in the separate school system 
or in what is known as the public school system, it affects 
everybody there. It means that if an interpretation is put that 
Judaeo-Christian morality means that teachers may not cohabit with 
members of the opposite sex without being. married, then you are 
opening the door to discrimination. In my judgement, you are also 
running contrary to the reality of the world that we live in. 


Honay Mr. Elgie: The duties section of the Education Act 
mae revisead in 1074, chapter 109. ° [t is a matter that has been 
before the Legislature as recently as 1974 for public scrutiny, and 
it was the determination of the Legislature at thatetimespbhnet 16 
approved of those duties. 
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All that Mr. Johnson and other members of the government 
party are. saying is that. they do not intendsithis vacta tolioveriaass 
those duties that have been set out in the Education Act. It is ag 
Simple as that for me. 


Mr. Renwick: Would you put it at the end of the bill? 
Hon. Mr. .Elqie:. Tsthinkut wi bivstaveernrd i Cape nerer 


Mr. Renwick: This relates it to the separate  schoos 
system. 


HONeeMr ev EiGLesANO; ge Occ not. 


Mr Renwick:. 1 do snotrenimiki stat suse ani 


Ms. Copps: To clear that up, my) understanding )1S) i tha ta 
section 18(1), which relates specifically to the separate school 
privileges under the British North America Act, the issue of 
marital status was dealt with in the. courts and upheld undeg 
section 18(1). Therefore, section 18(2) is an attempt to offer samme 
same kind of discretionary power to the public school system. We 
had some comments relating to that, from both the public ang 
separate systems. There is something inconsistent there. If you go 
for, section 18 (1), you Nave: Coysuppornteseet sone bo ia 


Mr. Chairman: I appreciate what you are saying, but Iam 
think all members do know what they are voting on. 


ohiall section 28(2) carry, Carered. 
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Mr. McNeil: I move that section 18(1) be renumbered a 
section 19(1). I further move that renumbered section 19 be amendea 
by adding thereto the following subsection: 


"(2) The right under section 1 to equal treatment | waam 
respect) to services and facilities. is mot«-infiringeds vite 
membership in an athletic organization or participation in athletié¢ 
activity is restricted to persons of the same sex." 


Mr. Chairman: I think you) mead: sect-tonmlLowes 


An gehen. Jamember : That as s«the,.t4oht Samendment, because 
SeECULONN (I)Mwasenotichanged: 


Mr. Chairman: Sectionsl9( by was. not changed. 


Mrs Renwick: oi) sthink ) yates onion. ers en ee och nn 


minister referred to in his statement for a task force? Is that not 
COrrect? 


_ don. Mr. Elgie: .No, that. .is,.sthe ~newepsections . 19am 
section 19(1l) deals withirestriction,otefactl ities bywicex. 


Mr. Renwick: I was dealing with the amendment moved by 
br. MeNeviye which? was section 19 (2). 


so 


Hon. Mr. Blgie: Oh, did we not put section 19(1)} up? 


Mr. Chairman: It had to be renumbered. It was just a 
renumbering. Shall 19(1), as renumbered, carry? Carried. 


OraSeccLotelo (2)? 


HOt gee tole: esse, section. 19(2)° tS") the—ematter of 
Bangle-sex sports that I referred to in my opening statement. I 
Bigicated I would “be announcing’ a task force to inguire into the 
Matter and report to me. 


Mr Renwick: What is the state of the task force? When 
are you likely to announce it, or have you announced it? 


Hon wean g1e: No, it, kwrll- be announced an *the? next 


couple of weeks. We are trying to set up an appropriate task force. 


Mr. Renwick: I very seldom name people. Are you giving 
serious consideration to appointing Bruce Kidd to that task force? 


Hon. Mr. Elgie: Bruce Who? We want people who do not have 


mtheir opinion already formed and their decisions made. Are you 





Suggesting him as an unbaised observer to take part in this? Is 
that what you are suggesting? 


Mr. Renwick: I am suggesting he is a very knowledgeable 
person about the implications of the question which is involved, 
probably the most knowledgeable in Ontario. 


Hon sete elogie= bdo not think there 1s “any doubt that a 
task force would want to meet with Mr. Kidd. 


Mr. Renwick: Would it be possible for me to suggest that 


you appoint him to the task force? 


Hon. Mr. Elgie: Anything is possiple, Jim. ALL” Ls) am 


saying is, our search will be for people who come to it with some 


degree of openness. 


Mr. Renwick: Oh, come on. He means some degree of bias in 


\the opposite direction. Is that what you are talking about? 


HONS eM. ol g le: “Come son’ now, tine Thaw’ has: -never “been! my 


style; you know that. 


Mr. Renwick: Neither is it Bruce Kidd's style. 


Hone Mr. Bigie: Yes, I know. 


wee eRenwick:, Can “you. tell” us who” you ) Were thinking of 


| appointing? 


Hone. Mee Elgie:s I have not even got the names drawn up 
yet. We are considering a number of names, and I am not prepared to 


discuss them. 
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Mr. Renwick: When do you expect to make the announcement? 


Hon Me. EIgies Wichineeie tnext week Ongcwe- 


Mr. Renwick: Within the next--don't be belligerent. 


Honor blo le sei ammo cr 


Mr. Renwick: The -reason, 1. ask (2S thats 1 “want. toe cee 
Can, .accept the discrimination implied an (this =baiissouc foiwoee 
some assurance from the minister, or some statement to be made, 
that a task force will be appointed. I want some statement about 
who will be the members of the task force. When does he expect to 
provide for a report from that task force, and what is the process 
by which that task force report will then be considered? How does 
it come back to the question of whether there is going to be an 
amendment to this bill? 


What you are asking us to agree to is a temporary suspension 
of that question while your task force deals with it. Am I fair? 


Hon. Mr. EBlgie: You are’ partially? fair. Whatjll Yam’ osayiae 
is we are proposing-- 


Ms. Copps;: Excuse. me, On (a) poInt Mor Porder:. Cann wo 7c om 
with the amendment as it sits? 


Mr. Chairman:. Yes. Do you, want ‘the minister -to responds 
Mr. Rewick or not? 


Ms. COppS* Sure, Duteletsa— 


Mr. Chairman: There is a. fair amount) off Tatitude beam 
allowed in this. 


Hon. Mr. Elgie: What we are saying is that we propose 
section 19(2). In the meantime, I am going to announce ame 
appointment of a task force some time within the next couple of 
weeks that will review the matters. That will involve a matter om 
receiving a deputation and briefs and so forth. Then the task force 
will report to me, and I will bring that report to the governmengs 
once I have. made-some, decisions,ion the basis of it. 


You are asking me if I am going to come in immediately wigs 
amendments. That will depend on what the report says. It wilm 
depend on what the cabinet says and how the government feels about 
Dt.) YOUR KnOWwatiratr. 


. Mr. Renwick: I understand that. All I am asking you to dm 
is to give me some indication of when. What are you going to say to 
the task force? Are you going to tell them they have from now untim™ 
Che pnext parliament: tovdeal/ with. it? 10r, are you going to say t& 
them: "Look, this is a question that has been talked about, 
reviewed, elucidated on and discussed for quite some time; so will 
YOU report. cto me withing thevnextaveara” 


__ Hon. Mr. Elgie: When the terms of reference are drawn ups 
I will have no trouble making them public so you can see what the 
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terms of reference are. I will be pleased, once those terms are 


drawn up and those people are selected, to give some indication of 
the time frame, but I do not have that time frame in mind now. 


Mr. Renwick: You don't give me the impression of a 
minister who treats this as a matter of urgency when in the public 
mind it is a matter of immense urgency. This now permits the kind 
of discrimination which up until now was at least open to objection 
by people amongst the members of the public. This precludes any 
objection being raised. I think you have a real obligation to 
advise us when the decision is going to be made on the guestion. 
You cannot take forever. 


HONn-. ME Elgie: I have no further comment. 


Mr. Renwick: I have obviously offended the minister by 
Suggesting for a moment that he was asking us, by this amendment, 
to put into a human rights bill what is now not determined as a 
matter of law. So you are trying to pre-empt the question. 


Hon. Mr. Elgie: I think what I am doing was made very 
clear in my statement and very clear in my remarks. 


Mr. Renwick: You will not answer the question about when 
meeisS. gOlng to be done. 


Hon. Mr. Elgie: Because we have not made that 
determination yet. 


Ms. Copps: Obviously, we cannot support this amendment 
since we already introduced a motion that runs directly counter to 
it. Regardless of whatever task force may be instituted over the 
next few months, what we have to deal with here is the legislation. 
This legislation is clearly discriminatory with respect to athletic 
activities. We have already proposed a motion, and I think the 
arguments have been well aired on all sides relating to the notion 
that athletic activities should be included as a service under the 
definition of "services." That was defeated. I do not want to “air 
the arguments again. I think we can go through Hansard for what was 
Said by those of us who were here. But we cannot support the 
amendment. 


Mr. Renwick: I would go back to what I Saray ~Pawaie “Go 
Support the amendment, but I cannot support it in light of the 
indefiniteness of the minister's response to my question. I will 
vote against the amendment. 


Mr. Chairman: All those in favour of section 19(2) as 
amended? 


Section 19(2) agreed to. 


Onesectron' 20% 


Mr. Chairman: Mr. Kolyn moves that section 19 be : 
renumbered as section 20; that the words “and his famrLy- zn the 
fourth line of subsection (1) be struck out and the words or his 
or her family" be substituted therefor; that the words and his 
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family an thesftifth and Sixtn. lines Of subsectClomey be ocr uch 
out and the words "or family of the owner" be substituted therefor; 
that the. words “Or his. Eamily!. in theylasteetne, OL sUlsccGLiIo ms) 
be struck out and the words "or family of the owner" be substituted 
therefor: and that the word family” be, stsuck out ywneresitmappedue 
in subsection (4) and that the words "family status" be substituted 
therefor. 


Hon. Mr. Elgie: Mr. Chairman, where the word "or" is 
inserted {1 tewas* Simply, £0 compec candice Ll GmcmrO loom ioctl 
wording is in accord with the present human rights code. The word 
"or" was already in place in other "sections and stewac gusts 
drafting error. AS to the words “family status” I think the reasons 
for changing that have been dealt with in the past. 


Mr. Chairman: Is there: any, discussion on «any, part sor 
SECUIOn. 20? 


Mr. Renwick: Could we take it by subsection? 
Section: «(20)s@1)):(2)wanGu ee ae PLC bucaVe, scoreecmctor 
On section 20(4): 


Ms. Copps: We have an amendment that was previously , 
numbered under section 19(4), which would now become section 20(4). 
you should have a copy of that amendment. 


Basically we are suggesting section 20(4) be deleted. I think 
the argument behind its inclusion is clearly discriminatory and 
there is a deliberate intention on the part of the government to 
exempt all buildings that could be classed as buildings with common 
entrances or high rises from the nondiscrimination against families 
part of it, and I think this 2s anti-family Léqistation. We tare 
the position that children are people too and, bearing those facts 
in mind, in view of the critical housing Situation gi these. you 
Toronto, aS well as in other areas, to build into human rights 
legislation a clause that would allow you to discriminate against 
families with children is clearly unacceptable in 1981. 


eet 0) p.m. 


There .1S -certainly .precedent in other provincial legislations 
aS well as state legislation. in the United states, for the notion 
that families cannot be discriminated against in any context. I 
think we are getting into the argument here as to whether 
adult-only buildings should or should not besallowca. Wertee ue: 
there are problems with respect to tenants, be they children or 
adults, those tenants can amply be dealt with through the Landlord 
and Tenant Act. In my own personal experience, living in any 
pulldings that included children, 1 often foundstnesproblems I uhad 
with other tenants related to adults who enjoyed loud music or 
other activities and noty to the .childaren. 


One of the problems created by this kind of adult-only 
discrimination is that you have areas, for example, in the city of 
Toronto, that become the only areas where children are allowed, 
which Sets»up a ghettoization which, an tumn, scan, Leaau co toe erie 
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of social problems we have seen in certain areas in Toronto. 


If the government took a positive attitude towards families, 
which the Premier (Mr. Davis) did in his original statement in the 
throne speech, if I remember--he made a very strong commitment to 
families and the notion that we have to encourage the flourishing 
and enriching of the family in Ontario--I would suggest that if 
this government is truly committed to the flourishing of the 
mative 2t wel noteallow a section that is clearly discriminatory 
Bgainst families. To do so is denying everything it purported to 
Btand for in the last throne speech. 


I cannot see any other reason for the inclusion of section 
20(4) than the notion of preserving an adult-only status in 
buildings. To the argument that it would somehow jeopardize the 
very fine establishment of senior citizens' buildings in this 
province, I think the minister is fully aware that there would be a 
possibility of rectifying or including senior citizens as a 
particular economic group who can be served through seniors-only 
buildings. I don't think the deletion of section 20(4) would, in 
any way, jeopardize the notion that senior citizens across Ontario 
can, and are, being well served by the kind of senior citizens' 
buildings that have been constructed through Ontario Housing 
Corporation assistance or private community-based funding. 


I would reiterate that if this government is truly committed 
to the family, it cannot allow this discriminatory legislation 
Boainst children. In fact, in the Landlord and Tenant Act, if you 
ask the experts within the Ministry of Consumer and Commercial 
Relations, a person cannot have a no-pet clause in their lease. 
That is not allowable. That is not legal. In other words, we are 
saying that, according to the Landlord and Tenant Act, until and 
unless a pet causes a problem, they are allowed to be in any 
building in this province, regardless of what you may have in your 
lease. We are saying that pets are allowed in any building in this 
province, but children are not. 


I think that is certainly setting up a very dangerous 
precedent, and one that we, as a party, certainly would not want to 
BUDPOr ty wercitcerate that there are provisions, if there are 
problems with any tenants, including children, and there may well 
be in some instances, those problems can be adequately and properly 
dealt with through the Landlord and Tenant Act. We should not use 
this human rights code to legitimize discrimination against 
children. 


In other jurisdictions where they have eliminated the 
adults-only concept, there has not been any ensuing hue and cry 
from the population. So from a political point of view, I Snink -aitie 
government's fear of eliminating adults-only buildings is 
unwarranted. I also feel that if it is truly committed to the 
notion of human rights for all individuals, including children, we 
really=haverno choice but to delete section 20:(4) from the code, 
pearing in mind at all times that we would build in an exemption 
thatowould allow senior citizens’ buildings that are publicly or 
community assisted to carry on in the same way as they have been 


allowed to develop over the last few years. 
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Hons aMr.sElgie:aMr. Chairman ,;7 iy woulds be, glad? lo comment 
on this, 1f I, may. I do not think there sas any issuctithat as) ae mous 
difficult one for us to face, nor was it an easy one for the 
commissioners who held hearings throughout this province prior to 
the writing of Life Together. Indeed, if you read Life Together, 
you will see that the conclusion of its authors was that the 
crucial question is whether enough housing accommodation for 
families with children is available within a particular area of a 
community. 


In other words, they recognized there was a very difficult 
balancing of rights in this area, because the government feels 
there are people who (a) have chosen not to have children, or (b) 
have children who have grown up and choose to live in what they 
term quiet accommodation, which is a common law principle we all 
understand. To say they should not have that right is clearly a 
question we have to face and the authors of Life Together had to 
face. I iknow ates) a -dvtticuity one ne, aucnOms, Ofsureulouertier 
found, as I recall, there was a particular shortage of 
accommodation in Ottawa, Oshawa, Toronto and Sarnia. 


I would remind members that the city of Toronto in 1975 had a 
bill passed, the: Gity of Toronto Act awh chmunden. sect rons ts) 
gives them the power, and I read this: "Where a policy statement 
has been adopted under subsection 2, the council’ of the Corporatiog 
may pass bylaws prohibiting any person, directly or indirectly, 
alone or with another, by himself or by the interposition of 
another, from discriminating against any person with respect to any 
term or condition of the occupancy of housing accommodation because 
such person has children who would be sharing the housing 
accommodation with him where occupancy of such housing 
accommodation by adults and children is deemed appropriate thereto 
by the policy statement referred to in subsection 2." 


What..I. am saying isuthat, since at loud, Very) dittacuse 
problem to try and balance those rights, where a city feels it does 
have a problem and recognizes it as such, in this case, it obtained 
legislation to permit it to deal with the problem. I think we have 
to get down to the case of what the diagnosis is. The commission in 
Life Together decided the diagnosis was a housing shortage, and the 
Symptom is that families may or may not, in all areas, be having 
difficulty getting accommodation. I do not think a human ELortes 
code per se can easily address this issue, which is a difficult 
balancing of a variety of rights. 


I do not think that is inconsistent with our views on the 
family. The words "family status" are added in this bill to cover 
all areas, It is true there is some limitation in subsection 4 but 
all other accommodation that has a separate entrance is FUL Ly 


covered by this code, and I remind you of the option that 
communities that feel pressed do have. 


Mr. Renwick: Mr. Chairman, could-1' go at this clause in a 
somewnat different way? I want to support the amendment proposed by 


Ms. COpps, unless the minister can explain to me what the meaning 
Of@eSection s20u4 ie ice 


Hon. Mr. Elgie: That is an awful burden to put on me--the 


| 
| 
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exact meaning. 


Mr. Renwick: What is it intended to say? Does it say what 
it appears on the bace“oOrvyrc™'to»mean, thateif-yous finda. building 
that contains more than one dwelling unit, and you find something 
called a common entrance, if it is, at the time this bill comes 
into force or at any time thereafter, gradually designated as a 
building that is limited with respect to family, does that mean 
this is an open sesame to all buildings that meet that first 
requirement to be limited to adults only? Is that what this Says? 
Ts this saying it 1s that wide open? 


Uepje Mie pigies Tethink Tt iS’ quite apparent that™ ite says 
wherever there iS a common entrance to a number of units. 


Mr. Renwick: So if the day this act comes into force 
there is a building-- 


_ Hon, Mr. Elgie: It is exactly as it is today. There is no 
prohibition today. This preserves the status quo. 


Mr. Renwick: There will not be any prohibition when this 
is passed? | 


10:20 p.m. 


Hom., Mr. Elgie: Except it eliminates discrimination or 
perceived discrimination in the area of other housing; separate 
entrances, single-family dwellings. 


Mr. Renwick: Where there is no aiscrimination now. 


HoMeni. OL le: Look, I think the member understands 
exactly what I am saying. 


Mee eRenwick: -NO,*1°do nov. 


Hon. Mr. Elgie: The previous code did not cover family 
status so there could be discrimination or perceived discrimination 


in any type of housing. 
Mr. Renwick: I understand now. 


Hon. Mr. Elgie: This code limits it now to those areas — 
where there iS a common entrance. That is pretty well defined in 
that section. 


Mr. Eaton: If I have a house I cannot decide I do not 
want to rent it to families? 


Hon. Mr. Elgie: That is right. 


Mr. Eaton: If somebody has an apartment building they can 
decide they do not want to rent caeunit "tora Lamily? 


Hon. Mr. Elgie: That Peer Lait. 
Ms. Copps: SO there is a basic inconsistency there. 
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Mr. Renwick: Again if I understand what the minister 
Said andwimthinkelo doy, sbowsdoes, Eheyminister justify 
discrimination against families with children in Ontario on 
Tuesday, November 17, 1981? 


Hon. Mr. Elgie:') Mr. Renwick,.I am,nots saying Gti is an 
easy problem and I have acknowledged that. It is a very difficult 
problem to balance rights in this area. The government, in its 
rental-assisted housing program announced last February, made it a 
term of those loans that the housing must be available to families, 
as is so with Ontario Housing and so forth. What we are saying is 
there are legitimate requirements that some adults in society have 
as well. This is preserving those and the statuS quo. 


Mr.eBatoncuMr eManister, for claraticationse ls. I am 
renting the upstairs of my house as a duplex, the entrance as from 
the outside, separate-- 


Hon. Mr. Elgie;'A separate entrance. 


Mr. Baton: I+ can or cannot) say, thaty leaomnokswantmany. 
kids up there? 


Hon. Mr. Elgie:’ No. Tf there is a separate entrance, tnen 
vou Could not. 


Mr. Eaton; Yet a person living in an apartment building 
has the right not to have kids above him or beside him? 


HON. “Ming BLOTece Tat Se aiancs 
Mr Eaton-er t- isi unfair,” totally, unbatr,amunaveatorscay. 


Ms. Copps: So Mr. Eaton is going to Support’ our 
amendment, right? 


Mr. Eaton: No, I am going to make a further amendment. 


Hon. Mr. Elgie: The member does not know which way the 
amendment iS going to go. 


Mr. “Baton: Totally uniail rr. i cannety velwvev ere ioac. 


Mr. Renwick: I have absolutely no problem, as I am Sure 
most people do not have any! problem, ) wath hes soeci emp roy1o 10: 
with regard to adults only for senior citizen accommodation, 
nowever that particular clause is drafted. I find it extremely 
difficult to suggest every other building in the province that 
happens to have something called a common entrance can be 
restricted to adult-only accommodation. I find it extremely 
difficult to accept the minister's idea that it Should be limited 
to the particular municipality that finds-- 


Hon. Mr.e Eigie: Lteissnot my Mdeaten tiem res togernerucs 
recommendation. 


Mr. Renwick: IL umdérstand} that, butweven at theatimesor 
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Bite Together there was a very low vacancy rate. Today there is no 
vacancy rate. 


Poneenil. cLgies It 1S a housing problem: 


pe Mr. Renwick: And the limitation is for people with 
families. More and more buildings are being limited to adult-only 
people. The other one, which I do not know, but I ask it simply 
because the one field of any knowledge of housing I stayed away 
from is condominium--I do not know anything about it--but is there 
a common entrance to a condominium property? 


Hon. Mreselove:) Yes. tC depends.on the condominium. There 
are different kinds of condominiums. 


Mr. Renwick: There is a condominium which is an apartment 
building and has a common entrance like an apartment building. I am 
talking about an estate condominium which is open. You walk through 
a gate or a plot on the grass or whatever you want to do, and that 
is a common entrance to private property, presumably. 


Hon. eMr. Eigie: No. 


Mr. Renwick: As far as I can tell, that would be-- 
Hon. Mr. Elgie: More than one building. 


Mr. Eaton: Mr. Chairman, I have a real problem with this 
one. Since there is one minute to go I wonder if we could stand Ge 
down and have a little discussion. 


Mr. Chairman: You have difficulty with this amendment? 


Mr. Eaton: I may have, yes--the fact that we are saying 
everybody can discriminate in this case, as far as adult-only is 
concerned, except the private home dwelling. Basically where you 
are renting out a duplex upstairs and you have an outside entrance, 
do you mean the older couple who have that house and decide to put 
an apartment upstairs cannot decide they want adults only in the 
Bostairs of their*house, and yet you are allowing a whole apartment 
building to be that way? There is something wrong. 


Mr. Chairman: Mr. Eaton, I think we have dealt “with that 
partially already. I don't think your concern 1s specifically 
related to the amendment that is under discussion. You are really 
looking at subsection 3. 


Mr. Eaton: If you are going to allow all the rest to have 
discrimination and not that case, lI could support that amendment 
and say don't let anybody discriminate. Why should everybody but 
the individual property owner have the right. I find that very 


maftticult to accept. 


Mr. Chairman: Mr. Eaton, one thing you did say that I can 
agree with 1s that we are not GOLng seo finish this tonight. 


The committee adjourned at 10:30 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Wednesday, November 18, 1981 
The committee met at 10:13 a.m. eg room No. 228. 


HUMAN RIGHTS CODE 
(concluded) 


Resuming the adjourned consideration of Bill 7, An Act to 
vise and extend protection of Human Rights in Ontario. 


Mr. Chairman: I call the meeting to order. There are two 
ings. The government amendment numbered section 21 was handed out 
sterday. There is an numbering error in that and a new one has 
en handed out today numbered section 20. So the one that was 
nded out yesterday. as section 21-should.be section 20. It can be 
lrown away and replaced with the one handed out this morning. 


An hon. member: It is the same amendment, just a 
.£ferent number. 


| Mr. Chairman: The correction is in the numbering. Also, 

yu were given an amendment yesterday. numbered section 24. It was a 
o-page one. That can be thrown away and replaced--it is a 
imbering correction again--with one handed out today numbered 


sction 21. 


| Mr. Renwick: I'm confused. I have these papers from last 
ight. I can throw away this section 24? 





Mr. Chairman: You have a 20 ads = 








| 











MY Renwick: I have a was 

Mr. Chairman: Fine. Se would Like to carry on from where 
adjourned last night, which was on the amendment to delete 
ction 20(4). 
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Mat sis Mid ver o .Ja.think sc) Was lest. last nignt chat tie 
or am I mistaken? , 


. Hon. Mr. Elgie: No, the government's position remains as 
stated extensively last night. We oppose the.amendment. 


Mr. G. I. Miller: Then I guess there is probably no 
urther discussion on that. If the government has made Snat 
ecision, we are going to have to live Wels Ite, 


Mie Renwick:i7 1 hate to try to sum up what I understand yes 
O mean. 1 understand it to mean that ‘all. the buildings that meet 
buildings and there is no intention 


© protect the rights of families with children as far as 


ccommodation is concerned. 
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Hon. Mr. Elgie: Mr. Renwick, I think we went over that at 
some length last night. You will recall that I read to you the 
conclusions reached by Life Together, following an extensive 
two-year review of human rights issues. The authors concluded the 
issue was primarily one of availability of suitable housing 
accommodation. That remains the government's position. We know, as 
you do, it is a very difficult problem to balance rights in 
society. It is our view we cannot support the amendment. 


Mr. Renwick: I guess I should make just one brief 
comment. The availability of accommodation at the time the report 
Life Together was put together is quite a different question from 
the availability of affordable accommodation for families in 
Ontario today. 


We will not tolerate the policy of the government that gives 
this wide-open right to have all the buildings and condominiums 
meeting these tests to be open to be designated as adult-only 
buildings, nor are we prepared to leave it to the policy of this 
government or the federal government to provide affordable, 
adequate accommodation for families. We will support the proposed 
amendment to delete section 20(4). 


Mr. Chairman: Are we ready for the question? Those in 
favour of the amendment to delete section 20(4) ? Opposed? 


Motion negatived. 
Section 20(4) agreed to. 


Mr. Chairman: I would like to go back and pick up section 
16, which was stood down yesterday. 


On section 16: 


Hon. Mr. Elgie: Ms. Copps and other members raised some 
concerns about some of the wording in section 16. This morning, we 
have distributed a reworded section that I think quite explicitly 
sets out the position of the government. Members may want to take a 
moment to refresh their minds about the new amendment. The word 
"obstructed" that troubled some members was reviewed, and we think 
we have reworded it so that any confusion that might arise from the 
word "obstructed"--the possibility was raised that this could be 
some sort of voluntary or deliberate obstruction--has been 
eliminated. 
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I do want to say that the intention of the section remains 
the same. The intention is this, and we think it says it very 
Clearly, that where the only issue is access and where the person 
is found to be incapable of performing or fulfilling the essential 
duties or requirements, there is no infringement. 


Nevertheless--and I view this as a major public policy 
departure from usual legislative practice--even though the 
commission determines there is not an infringement and does not 
want the appointment of the board of inquiry because of the 
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plication of subsection 1, it may use its best endeavours to 
fect a settlement. In other words, it opens the avenue of 
nciliation even in the absence of an infringement. 


The other thing I wanted to be certain of, and I am now, is 
at if under 16(1) (b) a person is deemed to be capable of 
ilfilling the essential duties or requirements, and an agreement 
Mnot be reached at conciliation, then that is a matter that can 
mput to a board. I believe this section now clearly and 
yecifically says that. 


I do not know if you want it read into the record by one of 
1e@ members so that it is formally substituted for the amendment 
wat was introduced last night. Probably someone should read it 
1t0 the record formally. | 


Mr. Chairman: I think it should be read in as well. 


- Mr. Stevenson moves that section 16 of the bill be struck out 
id the following substituted therefor: 


"16(1) A right of a person under this act is not infringed. 
sr the reason only (a) that the person does not have access to 
remises, services, goods, facilities or accommodation because of 
andicap, or that the premises, services, goods, facilities or:- 
ccommodation lack the amenities that are appropriate for the 
erson because of handicap; or (b) that the person is incapable of 
erforming or fulfilling the essential duties or requirements 
ttending the exercise of the right because of handicap. 


| *“(DjatWier epjatter<the investigation of a complaint, the 
ommission determines that the evidence does not warrant the. 
ppointment of a board of inquiry because of the application of 
ubsection 1,:the commission may nevertheless use its best 
mdeavours to effect the settlement as to the provision of access 
if amenities, or as tothe duties or. requirements." | } 





Mr. Renwick: Mr. Chairman, we will not accept the 

‘roposed amendment. It is regressive for the following reasons: The 
rovision of subsection 2 for practical purposes directs the 
ommission to determine that there be no board of inquiry because 
£ the application of subsection 1. Then there is an automatic 
xclusion of the provisions of seGhionwos of the bill, section sv 

f the minister's bill, with respect to both access and the 
eccommodation or adaptation of .the equipment to permit the; 
andicapped person to perform the essential duties. 








Even what exists in the present bill is preferable to this 
mendment. I can see no basis for it at all, when the only body 
hat can direct some steps towards reasonable access and some steps 


oward reasonable adaptation of the work environment to permit the 


lerson to perform the job, fsaqgaing tO=be excluded by this 
e and I cannot understand what 


mendment. It is extremely regressiv : 
the pressures were on the minister to have this amendment before us. 


s before us any number of ha 
f boards of inquiry to provide 
The minister by 


“We heard in the representation 
people complaining about the power oO - 
for adaptation of and access to the work place. 
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this amendment is, for practical purposes, making those provisions © 
inoperative. I do not accept his argument that you can hang all 
that much on the word "only" in the amendment before us. | 
‘ 

Perhaps I should recap what section 38 says. Where a right is’ 
infringed and the contravention is on the ground of handicap, the 
board, in addition to an order under subsection 1, may make a | 
finding as to whether or not “(a) access to or use of the premises | 
or facilities of the party who is found to be a contravener is | 
obstructed for persons having the handicap of the [complainant]; or 
(b) the premises or facilities of the party who “is /found “to ibeta 
contravener lack amenities appropriate for persons having the 
handicap of the [complainant]; and [when the board makes the 
finding] the board may, unless the costs occasioned thereby would | 
cause undue hardship and subject to the regulations, order that the: 
party take such measures as will remove the obstruction or provide 
the amenities or any part of them as are set out in the order." 


i! 
] 


Then it goes on to say that in addition to the powers, where 
there is an infringement on the ground of handicap, the board, in 
addition to any other order, may make a finding as to whether the 
equipment or essential duties of the employment could be adapted by 
the party who is found to be a contravener to meet the needs of the 
person whose right is infringed and where the board makes the 
finding, "the board may, unless the costs occasioned thereby would 
cause undue hardship and subject to the regulations, order that the 
party take such measures...as will meet such needs and as are set 
out in the order." 


I do not know why the minister has caved in on those very 
progressive and advanced provisions. There are adequate protections 
for any contravener in the case of the adaptation and access. The 
limitation to undue hardship and costs in both cases is quite an 
adequate limitation on the board of inquiry to come to a fair and 
equitable decision. 


What I am simply saying is this amendment rules out, for all 
Practical purposes, the use of those provisions in the bill. 


Hon. Mr. Elgie: I dealt with this last -night“in’ great 
detail and I do not say this with resentment, just with I think a 
degree of legitimate confusion, because I do not in any sense look 
on that amendment as altering what I have said publicly on many 
occasions, what the government's position is, nor indeed, can a 
proper reading of the reading of the reprinted bill, section 40, or 
the old bill's section 38, lead anybody to any other conclusion. 


There has been no pressure on me to introduce this amendment. 
As I said last night, it is a clarifying amendment because it was 
our view on review that it was not adequate simply to put the 
policy position in a remedial section but rather it should be in 
the offences and exemptions area as well. 


_ Indeed, I would suggest, Mr. Renwick, that instead of wrongly 
defining this as a regressive amendment, it adds some things that 
were not there, because it is my view and the view of our counsel, 
that under the existing section 16 the commission, in the absence 
of a finding of discrimination, would not have been able to use its 
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ac endeavours to affect a settlement. Rather than detracting, it 

my view that it clarifies and enhances and, indeed, introduces a 
w area of public policy which was not clearly delineated before. 
reject your point of view. 


Ms. Copp : Do you have a copy of yesterday's amendment? I 
we got it here in somewhere in this stack of papers. 


Mr. Renwick: Here is one of yesterday's. 


Hon. Mr. Elgie: We have taken your comments about 
ibstructed" as valid ones, Ms. Copps. We have also added the term 
vecause of handicap" twice in clause (a), and we have reworded 
Meetone? cOnthat. it is a better delineation of what the policy 


ssues are. 


W230 a.m. 


rr Ms. Copp : It certainly seems to’ be. an. improvement over 
ssterday's wording. Why have you included "performing or 


wlfilling essential duties"? 


Hon. Mr. Eigie: That was in the previous one too. 





hone oe Teceent But in the previous amendment you. got. into the . . 
ssue of “essential duties or necessary requirements," and here you 
ell us about it a little. I wondered why. 3 ? 


- 


H| = 
| 












Hon. sMratbigies Frankly, it was the view that "essential 
ties or necessary requirements" probably was more in keeping with 
ne symmetry of the bill rather than introducing a new word; so it 
3 "essential duties.or requirements." It was suggested ton merbys, a2 i. 
ne of the members of the coalition-- 3 
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Ms. Copps: I understand the notion of telescoping 
> . 3 "but "performing GrSuleal bingy 
sems to me to be rather redundant from a semantic point of view. 


‘Hon. Mr. Elgie: It is our view that "performing" relates 
i> employment primarily and "Fulfilling" has a broader meaning that 
lan go into those areas beyond employment. 


Did you make a decision simply to go with 

ubsection lin general rather than 1(a) specifically? In part a 
m section 16(2), -I have a question about the- notion that. members 
£ the commission may differ on their interpretation of "essential 
uuties," and I wonder whether you have made a decision about 1l6-- 


Ms. Copps: 


I did discuss that and review it. The 
ommission has to make these decisions on each case, Ms. Copps. 

hey have to make a determination as to whether it is’ a matter, that 
he evidence warrants appointing a board of inquiry. You are 


luggesting, if there is a tie vote in the commission, that they 


efer it to a board of inquiry. ‘I say what you are suggesting is 


hat even though they make a determination chat. ic is not 
nfringed--that is what they do all the time, determine whether 
here ig an infringement of the act and make a decision as to 
mether: it goes. to: a board of. inquiry. Those are duties they 


Hon, Mr. bogie: 


perform in every complaint. 


Ms. Copps: I understand that. That is why I am curlous as 
to why vou spelled it out specifically in this section and you have 
not spelled it out in other sections. When we go into sections, 
Dart I and II, we do not specifically say if is not a finding-- 


Hon. Mr. Elgie: As I said earlier this morning, it is a 
little unusual to give the commission some authority, in this case, 
to conciliate, even where they have not found an infringement 
because of the application of subsection l. Therefore, it was our 
view it should be spelled out in this section. 


Ms. Copps: We will still be proposing our amendment as 
suggested, but I do not have any further comment. Taking the best 
of two evils, this amendment is better than yesterday's. 


Hon. Mr. Elgie: Maybe less evil because you are 
ingenious. I think we understand what you are saying. 


Mr. Renwick: I move that section 16 be amended by adding 
thereto a subsection as follows: "For the purpose of this section, 
the term 'handicap' includes the use and availability at reasonable 
cost of such auxiliary aids which. permit or enable the essential 
duties to be performed.” 


Ms. Copps: I thought we were going to entertain the 


official opposition's amendment first, because I wanted to make an 
amendment. 


Mr. Chairman: I thought I was getting close to voting on 


16, and I guess Mr. Renwick sensed that anticipation. Do you have 
amendments for 16? 


Ms. Copps: I have two amendments that were tabled with 
you, I believe, some time ago. They relate to-- 


Mr. Chairman: Let us hear them all. 


Ms. Copps: Obviously the wording now would be somewhat 
altered since the new minutes have been brought in, but I would 
move section 16(3): "In determining whether a right under part I to | 
nondiscrimination because of a handicap is infringed, the absence 


of reasonable accommodation for the handicapped is not a defence." 
That is my first amendment. 


. Obviously we have gone through the arguments on access, we 
have gone through the arguments on section 9, and I do not want to 
keep repeating the arguments, but I believe the concept of 

reasonable accommodation is a critical one to enshrine in the 
legislation. Tt is in this regard that we have moved that amendment — 
to section 16. You should have copies of it, but I have just been 


reading the first part. In other words instead of the first part 
section 16(2) would become 16(3) ana aie : 


Mr. Chairman: You are moving these i 
16, are you? g amendments to the old 7 
1] 


Ms. “Copps: 'Ye's. 


| Mr. Chairman: We had better get it straight so we know 
here to-- 


Ms. Copps: Let the amendment stand as it is written 
‘there. 1t is a lot less confusing than going on the new amendment. 


Mr. Renwick: Mr. Chairman, I have only one concern, that 
Mewe put section 16, it would be gone, and I want to see our 
mendment moved. I do not know what the procedural thing would be 
medo-- 


Ms. Copps: We vote on this amendment, then we vote on the 
jew amendment, then we-- 


| Mr. Chairman: In view of the fact that the government 
immendment is a replacement of the whole section and what not, I am 

jrepared to stand it down and deal with the opposition amendments.’ 
:s that a reasonable way to proceed? 


Let us deal with your first one, Ms. Copps. 


Ms. Copps: Well, the whole first amendment will stand. I 
rove in section 16 that the: bill be amended by inserting.at:. the: 
_xsommencement thereof, "Subject to subsection 2," and I further move _ 
chat section 16 be amended by adding thereto: “In determining 
vhether a right under part I to nondiscrimination because of a 
jyandicap is infringed, the absence of reasonable accommodation for 

s=he handicapped is not a defence." 


_._.. Most.of the: discussion has been. reiterated a.number of times .... 
and I really do not want to go into it again. Nevertheless, I think — 
the notion of reasonable accommodation -should be enshrined in the 
- tode. 7 7 
Mr. Renwick: I will just say that, for all of the reasons 
that have been stated, I will support the amendment. 


Mr. Chairman: On the question of the amendment, aie ar! 
€avour? Opposed? 


Amendment negatived. 


mMce Capps: Ii Mr: Renwick would like :to go ahead next, I 
nave another watered-down amendment. I don't know whether I can 
_9ropose two amendments. Do you want to go ahead, and then I will go 
Biacter that? 


Mr. Renwick: Sure, we will. have an amendment: party here.. 


hon... ML. Elgie: You had two amendments to section L6~—in 
_aere, you Know. 


| Ms. Copps: Already, yes, but they will-- 
i : 23 ; ) : 
. Mr. Chairman: Mr. Renwick, you do not have a copy of 
Benis,-I guess. nae w eens ne | ale 


Mr. Renwick: I'm sorry, I don't. 


Mr. Chairman: Mr. Renwick moves that section 16 be 
amended by adding the following subsection thereto: 


"For the purpose of this section, the term 'handicap' 
includes the use and availability at reasonable cost of such 
auxiliary aids which permit or enable the essential duties to be 


performed." 


Mr. Renwick: Mr. Chairman, my only comment is that we 
have been quite unsuccessful in getting any acceptance by the 
government of any general statement of reasonable accommodation for 
handicapped people. What I am at least trying to do in this 
amendment is to get a very limited accommodation. 


The example I used last night, which could be multiplied many 
times in specific instances, would mean that if a person performed 
the essential duties of the job with a braille typewriter, the 
braille typewriter should be provided. So you have the person, the 
handicap and the compensatory, auxiliary aid, which is available so 
that the person can perform the essential duties. 
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If you do not have that amendment, then the person is 
excluded under section 16, both in the original bill and in the 
amendment proposed by the government, by virtue of the handicap 
from performing the essential duties and there is no flexibility to 
take into account the availability of what I have termed auxiliary 
aids to permit the person to perform those duties. 


Again, I would have thought it was an obvious part of the 
desire to bring handicapped people into the work force on 
reasonable terms. But the rest of the arguments have been made 
several times on the more general question of reasonable 
accommodation, which was defeated on a vote. 


.. I would ask the committee to at least consider this very 
limited amendment. 


Mr. Chairman: Any further discussion? 


Hon. Mr. Elgie: No, I think we have addressed this before. 


Mr. Chairman: All in favour of Mr. Renwick's amendment? 
All those opposed? 


Motion negatived. 


Ms. Copps: I have another amendment to section 16. 


_ Mr. Chairman: Ms. Copps moves that: "A right co 
nondiscrimination because of handicap is not infringed for the 
reason that in the particular circumstances, the handicap renders 
the person, after a low cost accommodation has been made to his 
handicap, incapable of performing the essential duties attending 


the exercise of that right." 





| All those in favour of Ms. Copps's amendment? All those 
opposed? 


Motion negatived. 


| Mr. Chairman: I think we are ready to vote on the 
amendment moved by Mr. Stevenson. 


| All those in favour of Mr. Stevenson's amendment? All those 
opposed? ; 


Motion agreed to. 


Mr. Chairman: I think we are at the new section 21, the 
old 20. Did we not have to pick up something to tie in with this? 


“Hon. Mr. Elgie: Ms. Copps and other members have raised ~~ 
concern about the definition of "group insurance" in section 9(f) 
referring only to--I have not got the old one here, but I think it 
referred only to employee; I will just check on that--it excluded 
an employer. . 


Ls -A-new section 9(f£). will be introduced by the government that 
does not exclude in the definition any type of group insurance, be 
it employee, single contract, or employer. Then that will be picked 
up in the new sections 21 and 24 where, on the one hand, when we 
‘are dealing with employee group insurance, employers will be 
excluded and, on the other, where we are dealing with employer 
group insurance, employees will be excluded. 

If you want any further explanation of that--I might say both 
counsel, Mr. Stone and Mr. Hess, now agree it’ was a reasonable... 5 
suggestion--it does make it a little clearer. Although it does not 


change the. substance of it, it makes it clearer, and.I :think.1t was... 


a good point. 


Mr. Chairman: Mr. McNeil moves that clause (f) of section 
9 of Bill 7 be struck out and the following substituted therefor: 


"(£) ‘group insurance’ means insurance whereby the lives or 
wellbeing or the lives and wellbeing of a number of persons are 
insured severally under a single contract between an insurer and an 
association or an employer or other person." . 


Amendment agreed to. 


| Mr. Chairman: Mr. Lane moves that section 20 of the bill 
be renumbered as section 21 and further moves that the section as 
“renumbered be struck out and the following substituted therefor: 


"O91. The right under sections l and 3 to equal treatment with 
respect to services and to contract on equal terms, without 
discrimination because of age, sex, marital status, family status 
S@r handicap, is not infringed where a contract of automobile, life, 
accident or sickness or disability insurance, or a contract of 
group insurance between an insurer, an association or persons other 
.| 


than an employer, or a life annuity differentiates or makes a 


distinction, exclusion or preference reasonable and on bona fide 


grounds because of age, S@X, marital status, family status or 
handicap." 


Moen COOPS:. if dOunot think I have a copy of that 
amendment. That is also a new addition today, eh? 


Hon. Mr. Elgie: No, that was given to your party 
yesterday. 


Ms. Copps: The last part that the member read into the 
record is not what is in the bill. 


Hon. Mr blgiesNoO,. bul Cheyewere handed out last night 
and then they were rehanded out this morning. It should start 
section 20 at the top. 

Ms. Copps: Do you have another copy of that? 

Hon. Mr. Elgie: This is the one you were given yesterday. 

Ms. Copps: Yes, I had it from yesterday, but-=- 


Hon. Mr. Elgie: Yes, it is different, though. Today's is 
different. | 


Mr. Chairman: The only difference is that number. It 
should be 20. 


Ms. Copps: Yes. Can I have that one? 


_ Mr. Renwick: Mr. Chairman, I just need some procedural 
assistance. I want to move the deletion of the section. 


Mr. Chairman: Okay. That seems pretty straightforward. 
Just a minute. We are moving that section 20 be renumbered-- 


Mr. Renwick:As section 21 and the following substituted 
therefor. 


Mr. Chairman: Again, I think we are in a situation where, 
because a government amendment is changing, if we deal with it, 
probably finishes it. 


Mr. Renwick: I think so. 


Mr. Chairman: So we can accept that ahead of time. Do you 
have amendments too, Ms. Copps? 


Ms. Copps: I have an amendment that was tabled with Mr. 
Richardson, but just this morning. 


Hon. Mr. Elgie: Is that 24 hours? We Cannot move it. 


Ms. Copps: I know. Actually, I had i 
was so tired when-- Ys 2 BASSE Air pute. 


it 
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| Hon. Mr. Elgie: It seems to me I recall somebody 
ventioning 24 hours-- 


Ms. Copps: This is merely housekeeping. 


.. Hon. Mr. Elgie: In the Sprit Of «co-operation Ll sense 
vere this morning-- 


| Mr. Lane: Mr. Chairman, on behalf of Mr. Johnson who 

vannot be with us this morning, I would like to bring to your 
Ittention a letter he received, signed by one Mr. Harry Beatty, 
equesting some changes to section 21 and section '24(3).. I believe 
here is some knowledge of this letter, but I'd like to have some 
-eply to it. . 
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if Hon. Mr. Elgie: Mr..Chairman, I think the recommendation 

\E the Association for the Mentally Retarded is that "reasonable 
ind bona fide" be eliminated and that the words "increase the risk" 
oe substituted therefor. That will be discussed in the debate and 
7ill be available for Mr. Lane to refer on to the writer of that. 
wetter. 


| Ms... Copps: Well, he will be able to support. my amendment : 
chen. ars rE et 


1 Hon. Mr. Elgie: He is raising this for information, 
vithout 24 hours' notice. 





| Mr. Chairman: Okay, Ms. Copps, what amendment are we on 
i Po Ms... COPpS< The amendment I have suggested is basically a 
return to that very issue, and that is that we Strike out on vona 
‘ide and reasonable grounds because of age, sex, marital status, — 
family or handicap" and insert in lieu thereof "where the age, sex, 
Narital. status, family or handicap substantially increases the 
risk." That it is housekeeping. | 





Unfortunately, we did not have the chance to thank him for 
ais presence last night, but his comments must have had some impact 
on the minister, because the amendment that came in on section 16 
Was, I think, in some part due to the contribution made by David 
sepofsky, who flew up from: Harvard last. night for the reading of 
the bill. He has actually suggested this amendment to our caucus on 
the grounds that the notion of reasonable and bona fide grounds, 
unbeknownst to me, "reasonable" is simply whatever the prevailing 
Situation is in the marketplace at present. He is OMecne Celine -=s 
will read the statement he has been kind enough to draw up for me: 


"TF the insurer charges a disabled person a double premium 
secause everyone in the industry does so, despite the lack of 
Metuarial data, then this is fine under the bill. In defining 
-'reasonable and bona fide grounds,’ the board of Licul ny On oOuEL 
zan have no regard to the most important factor OLPat iwi 
insurance, namely, whether the disability makes the insured a _ 
jJreater insurance risk. The. bill makes risk relevant only vis-a-vis 
| 
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employee disability programs. Statutory interpretation principles 
provide that as a result, risk is irrelevant in all other insurance 
situations, such as those set out here. This is basically a licence 


to discriminate." 


Those are Mr. Lepofsky's words. I think the notion is that 
bona fide and reasonable grounds allow the present market situation 
to prevail, and the position he puts forth--and 1 think 1 merics 
considerable consideration--is the notion that a person should be 
subject to substantially increased risk if there is going to be a 
substantial increase in, for example, premiums. 


The notion of the risk substantially defines or sets out the 
fact that there has to be a substantial risk increase and not a 
simple risk increase, which can be determined in law. So the new 
wording would certainly make the revised section 20 much stricter 
in terms of non-employee insurance programs. 


We know the minister has already set aside that notion in 
terms of employee programs, but in non-employee programs, if we 
allow "reasonable and bona fide" to be the determining words in the 
motion, then basically what we are saying is that market values at 
present will prevail and, therefore, if you have a situation where 
a disabled person does not represent a substantial risk, he or she 
can still be charged, for example, double the premiums. 


If we approve the amendment "where age, sex, marital status, 
family or handicap substantially increases the risk"--there is a 
risk table based on disability that has been developed by the 
insurance industry; so they do have a benchmark from which to 
operate. Actually, I have a copy of it up in my office, but I did 
not bring it down. But there is a benchmark set up for disability 
where a substantial risk can be determined in certain situations, 
and we feel that should be the benchmark, and not the simple 


"reasonable" grounds that would allow the market as it presently 
exists to prevail. 


Hon. Mr. Elgie: Mr. Chairman, if I could comment and then 
any other members who want to comment, first of all, may I just say 
that one of the changes in here that members will note is that 
under.the old Bill .7 it, referred only to, ithe right under cection 
3" and now it is "the right under sections 1 “and 3." Section I was 
added because it was our view that section 3 might confine it to 
those who already had a contract of insurance, and that the 
offering should be involved as well. Therefore, section 1 was added 


Second, I venture to Propose that both counsel here at table 
today would not agree with the interpretation that has been given 
to the word "reasonable." It's our view that "bona fide" is a 
Subjective test and that "reasonable" puts that test to an 


objective evaluation. I wouldn't be averse to having counsel | 
comment on that if they wish. | 


Our concern is that this "bona fine and reasonable" does 
offer an evaluation from both points of view--bona fide and the 
objective reasonableness--and that putting in the term "risk" 
Overlooks one other aspect of the whole section that deals with the 
quantum of the award, not only the risk that's involved. | 
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| For those reasons I don't think the government can accept the 
meernoament. But in our view the’ spirit°-of the letter sent by the 
Metropolitan Toronto Association for the Mentally Retarded is 
really met with the terms "bona fide and reasonable." If the 
committee agrees I think it would be valuable to hear from both 
counsel on their view of what "reasonable" means in this section. 





| Mr. Chairman: I do not see any dissenters among the 
‘committee. 

| Ms. Copps: How would they respond to the notion that 
"reasonable has, been defined? as=the prevailing standard in the 
industry? 3 


| Hon. Mr. Elgie: That's what I want them to comment on. 

Mr. Hess and Mr. Stone? 

| Mr. Stone: I'm not aware of any special, highly 
‘structured meaning for that in the trade. As far as I am concerned, 
ime 's just plain English. There's no magic to be read into the term 
"reasonable"; it's the reasonable man rule for the reasonable, 
conscientious person faced with certain problems and the _ 
‘conscientious way hé would work it out. "Bona fide" means simply . 
Myithout. ulterior motives” ..0.. eee 2. 3 , 





i . -Hon. Mr. Elgie: So it offers the subjective and the 
objective evaluation. 


| Ms *Copps: Well, r1f*the notion. of "bona \fide* iis 
subjective, then "reasonable" must be objective. It certainly would 


thave to be more than the simple. meaning in English,. because..I. don't... _.... 


know how many times I have made an interpretation of the English © 
language differently from someone else's. I-would say that the 
strict semantic interpretation is a very subjective rather than 
objective: thing. If you. are saying that it's simply a semantic 


interpretation, I think that could be somewhat subjective. 


NT °C~<“— Mew «Stone: I think “reasonable" is objective in the sense 
that it is the way another person who is a reasonable person would 
Ms. Copps: I don't want to get involved in a debate with 
legal counsel, but certainly what is reasonable to me in some 
‘instances may not be reasonable to my mother, for example. 

; Hon. Mr. Elgie: I don't want to get into an argument with 
your mother. 


| Ms. Copps: I just think the notion of what is reasonable 
to. an individual is certainly very subjective; ic 's: not objective). 
fmt ’s subjective. . 


| Hon. Mr. Elgie: I would submit, from my recollection of 

the law, that the reasonable man concept does not involve what your 
mother would see as reasonable or what you would see as reasonable; 
M4t's a judicial interpretation, which involves the reasonable man 
acting conscientiously and going beyond simply--what was the other,. 
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having ulterior motives or something? 


Mr. Stone: "Bona fide" means without ulLterroL Moulves. 


Hon. Mr. Elgie: Without ulterior motives. So it goes 
beyond "without ulterior motives" and gets into what a reasonable 
man or a reasonable person looking at a Situation would determine. 
Mr. Hess, would you agree with that? 


Ms. Copps: Just on that point: You said that the 
jurisdictional interpretation which was suggested to me by David 
Lepofsky, who, as you know, is currently studying law at Harvard, 
is that reasonableness is the prevailing standard in the industry 
and that this is the jurisdictional interpretation of 
reasonableness. 


Hon. Mr. Elgie: I'm told that counsel do not agree with 
that. Perhaps, Mr. Hess, you'd like to comment as well. 


Mr. Hess: I do not think that "reasonable" refers to a 
prevailing standard, because I have never heard the courts accept 
that in any test of reasonableness. It's a fiction, I guess, to say 
that there is such a person as a reasonable man, but the courts 
have had no difficulty with it for many, many years. I think it 
really means, "What would a reasonable insurer do in a particular 
Situation with full knowledge and information about all the facts 
and circumstances involved?" 


Your test of simply restricting this to a substantial 
increase in risk is very limited, I would suggest. I think you have 
put yourself completely in. the hands of the insurance industry as 
to what is or is not, in the mind of an insurer, a substantial 
increase in risk, and I think that even in the amendment you 


propose you are falling into the argument you advanced against what 
is currently in the section. 


aes 


I would also like to call to your attention the fact that 
there are other reasons for differences and distinctions in the 
issuance of a contract of insurance other than risk. There is the 
matter of the benefits and the extent of the benefits, there is 
also, of course, the nature of the premiums based on those benefits 
and, of course, there is the risk. If you simply restrict it to 
risk, you may find that people who obtain insurance are paying for 
insurance coverage in a class other than the one they would find 


themselves in.. So: there are disadvantages to the proposal in my | 
Submission that you are advancing. 


Ms. Copps: I think I may have discovered a sawoff-- 


Mr. Elgie: You're going to have to come closer. 


i is 


Ms. Copps: --and that sawoff would be that rather than 


amend to exclude the notion of "bona fide and reasonable" why could 
we not include "where the age, sex, marital status, tamuly) ior | 
handicap substantially increases the risk" at the very end of the 
section? That way you would be doubly sure that you would be 
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ffering protection to the disabled individuals and also that you 
7ould not be deviating from the standards present within the 
msurance industry. 

| Hon. Mr. Elgie: Again, you are tying it -to risk, and that. 

-§ what Mr. Hess was just telling you, that there's more than risk 
involved. It's our view that this more than adequately deals with 
the problem, and I think we have to stand by the amendment as 
oroposed. 


Mr. Eaton: I think I would be very concerned with a 
Meostantial increase in the risk, Mr. Chairman, because you get 
categories in the insurance where your group--say, 17- and 
\8-year-old girls--is a slightly higher: risk than 18- and 19-year 
plds. You might not have a substantial increase in risk, but there 
is some difference there. Just so you can go on a policy difference 
you might have only $10 or $15 a year. The thing is that they're 
sategories, and because of the accidents that happen--. 


Ms. Copps: I would be prepared to delete "substantially." 
Mr. Eaton: You haven't got much left. . 

Mr. Chairman: Is there any further discussion on this? 
Ms. Copps: What is the amendment, anyway? No, I have got 
Mr. Eaton: Just striking out "bona fide and reasonable." 


Mr. Renwick: Whatever the order is, perhaps, I would like 
to. speak. about the reason why. I. do not. think there. should be any. 


axclusion for any reason of insurance contracts from the purview of 
the bill-and therefore of the human rights commission. | xed 


@ ... Mr.-Chairman: Can I just.say that the order is either. now. 
or later but not both? Is that apt? 


Interjections. 





| i 
Mr. Chairman: Proceed, then. 
pe 


Hons. Mrusblgret. YOu! senso logical, Mr. Chairman. You'll 
destroy this whole committee. 
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| Mr. Renwick: First of all, the commission is involved. 

mis is not an exclusion of the commission in the first sense 
because the commission has to determine the meaning of those 
Phrases that differentiate or make a distinction, exclusion or 
preference reasonable and on bona fide grounds because of age, sex, 
Marital status, family status or handicap. 


Ms. Copps tried to fasten down this question of 
“reasonableness. Let me for a moment set aside the fact that the 
“insurance industry in Ontario is not engaged in pursuing ulterior 
Motives and that the “bona fide" therefore doesn't add anything 
except by way of extra precaution. I think it's fair to say that’ 
the industry indicates that it always acts in good EAT SIA 203: 
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The problem is not the question of good faith; the problem is 
the reasonableness at the particular time at which the commission 
is going to have to decide, because otherwise, Lf its 
unreasonable, then of course the insurance industry doesn't have 
the protection of this section. So the commission is going to be 
asked to make a decision on the reasonableness of the 
discrimination. 


We can forget the gobbledegook about "differentiates or makes 
a distinction, exclusion or preference": that means a licence to 
discriminate, provided it is reasonable. "Reasonable" is not the 
man on the street or the man from East York, even if he's the 
minister; it's an industry that believes itself to be 
sophisticated, and it can only be reasonable in terms of a 
sophisticated industry. 


The problem with the industry is that it has been making 
judgements and classifying risks as substandard or not insuring 
them at all on the basis of medical judgements rather than on the 
basis of actuarial information in such a way that over time they 
have penalized a large number of people. 


Mr. Eaton is frowning. What I'm trying to say is that there 
have been people in Ontario who have been classified as substandard 
risks because of medical impairment over a period of time who have 
paid substantially higher premiums, when now the industry has 
decided that they are not substandard for insurance purposes. I'm 
not arguing bona fides; I tried to eliminate that at the beginning. 


The advancing art, the introduction of information retrieval 
systems and the computerization of the industry and various 
sophisticated studies they have done have now determined that a 
large number of people who formerly were charged significantly 
higher premiums should no longer be so rated. 


ee tried to correct the balance, and the committee of this 
Legislature spent a great deal of time talking about this whole 
question with the industry when we did the study on the life 
insurance industry in all its aspects and at considerable risk to 
ourselves, because we were trying to get to the bottom of a basic 
problem in the industry that no one would address or, if they were 


going to address it, they were going to do so in their own way over 
a lengthy period of time. | 


. Let me just read what the committee recommended. What the 
industry says is that they combine art with science and make a 
judgement. What they mean by the science part of it is what is | 
actuarially sound; the art part of it is the medical iudgement, | 
usually based on inadequate information. The committee went on to | 


says | 


_ "While the committee recognizes that the past practice of 
combining art with science in underwriting was the best approach 
possible to developing a risk classification system, the committee 
believes that the recent trend to statistical studies of risk 
factors signifies that the industry is able to assume a fundamental. 
redirection in its approach to underwriting. This redirection is 


bg 














woward increased support of industry underwriting practices with 
ound statistical evidence of the relationship between risk factors 
nd life expectancy. 

| 
| "The committee strongly advocates such a redirection. The 
tommittee therefore recommends that the life insurance industry in 
ts underwriting practices must start with the premise that 
weryone iS a standard risk and must only rate a person as 
substandard or deny coverage on the basis of personal risk 
tharacteristics if those characteristics can be proven 
systematically to require that an extra premium be assessed. 


| "The committee contends that the life insurance industry must 
‘educe its reliance on medical judgement and on the judgement of 
the underwriter. These conclusions of the committee are not 
ntended to eliminate entirely the role of judgement in 
inderwriting, but they are intended to reduce that role as much as 
oossible." $ | 


| Nothing could be clearer than what we attempted to say to the 
industry. This licence to discriminate in the insurance industry is 
a satisfactory way of dealing with the insurance industry provided 
shey have the statistical evidence to warrant it. No one is 
juarrelling with that. The actuarial science and the judgements 
dased-on that statistical information are used as the basis of life 
insurance. . 


L1:10 p.m. 


| But we are saying that the commission must, at any time, take 
leo be reasonable whatever the standard practice of the life 
insurance.industry may be at.a given time. They must .do so because 
they have no other test except to go to the industry and ask them; 
the industry is not. going to say. its. practices are unreasonable. 
Secondly, the commission will not have the. skill and ability to 
jeal with.these matters in.a sophisticated way. . ay 
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. What may be reasonable to the man on the street is not 


reasonable if one attempts to carry out the kind of in-depth, 
sophisticated judgement which we on the select committee tried to 
bring to bear on the problem. I do not think that there is any 
'qguestion that we are not going to get to the root of the problem of 
persons with handicaps, about which I am speaking mainly on this 
point, in the insurance industry unless the commission has the 
Capacity and the ability to.make the judgement. 


I do not believe they are going to have that capacity and the 
mpility, and I do not believe they should be in a position where 
they should treat contracts of insurance or whether if it comes 
under section 1, any differently than any other contract. If it 
discriminates, and we took out .all of those words that were 
involved in the definition and left the term "discrimination" 
undefined so that those who are exercising judgement could say, "Is 
there a discrimination?" In my view, I think that is all I need to 
have to say about the broad range of insurance that is covered 


funder life, disability, accident or sickness or group insurance. 


I will be interested when we come to: section 21 in the 
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bill--section 24 in the minister's version of the bill--about being 
in the hands of the insurance industry. As I read it, we are, 
substantially increasing the risk with respect to the very kinds of 
insurance where the handicapped person is significantly 
discriminated against because of the handicap. That is the field of 
accident and disability insurance. 


The other reason why I think the insurance industry should 
not be excluded from this provision is that in automobile 
insurance--again the recommendation of the select committee was 
that there was absolutely no basis for discriminating or 
classifying risk with respect to driving on the basis of age, sex 
and marital status. They are irrelevant considerations. It does not 
matter what the statistical base of the casualty insurance 
companies are; they are unable to support those particular 
classifications. 


Yet you know as well as I do, that the commission will say 
that it has always been done, that is the way it is going to be 
done and it is quite reasonable. Someone will file with them the 
statement of the minister, minister Drea as he then was, where he 
goes into this whole problem and you will get assurances from the 
industry that, yes, they are working on it and over time they will 
gradually eliminate those irrelevant factors. 


But they cannot justify any longer classifying drivers on the 
highway by reason of age, sex or marital status. It is inequitable 
and it is discriminatory in the premiums which are charged. 


It seems that the ministry, the government, has taken the 
easy way out. They put in this phrase "reasonable," taking my view 
that the insurance industry does not act in a non-bona fide way so 
the bona fide does not mean anything. They said it is too difficult 
and specialized in area. We will leave it all to the superintendent 
of insurance and the insurance industry, except for this little tag 
end that the commission may at some point be asked to make a 
determination about whether or not the discrimination is reasonable 
and they will not have the capacity and the ability to do it. 


_ . SO concomitant with my request that the section be 
eliminated, you also have to provide on that commission, people who 
are knowledgable in the insurance industry or you have to provide 
some method by which the commission can call in aid of its 
judgement when it is called upon to make these distinctions, 
persons who are experts in the industry--not only expert in the 
industry but able to appraise objectively the reasonableness of the 


restriction and the relevance of the classification system which is 
being used. 


When you consider the size of the insurance industry, when 
you consider that in many areas it is either compulsory or | 
essential for anyone planning his life, then for us to touch upon | 


the insurance industry only in this limited way, in my view, is 
totally wrong. 


- I may say that, turning to Ms. Copps's amendment, no matter 
ee words you strike out, I would be very concerned about the 
Phrase “substantially increasing the risk" as applicable to any 
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test included in this bill. I hope when we come to section 24 in 
ime minister's bill and section 21 ‘in the bill before us, that that 
oroblem can be addressed at that time. I was interested that 
sounsel to the minister on this bill indicated that, using those 
ohrases “substantially increasing the risk" would be putting us in 
she hands of the insurance industry. I hope the same Ses holds 
true when we get to section 21 of the bill. 





I am not going to read any more out of the select committee 
Meport. It is all there. It is a lengthy report. It talks about 
medical impairment. It talks about age. It talks about sex. The 
select committee report on automobile insurance talks at length 
about the irrelevance of the classification of automobile insurance 
oremiums on the basis of age, sex and marital status. Who on the 
zommission is going to say that it is unreasonable if the insurance 
industry comes in and says, “Why of course it is reasonable." There 
fe few if any critics of the insurance industry anchite LS. the most 
powerful Lobby : en. the BUOvI Res Oise Ontario an all. OfOGES SASPEGE Se 


I}; The e Gumene nae the insurance industry maReBe is, "Well, we 
will have our human rights code but we want it in the Insurance 
Mot." L£ you-look at the Insurance Act, it is totally inadequate. in 
nodern terms. Every now and then, they have stuck in a little 
slause designed to protect the rights aspect of insurance 


contracts. It is totally inadequate, and I am. quite certain if this | 


sommittee were to call the superintendent of insurance, he would 
‘not agree with my word "totally" but he would certainly indicate 
that ‘it was an area in the Insurance Act which requires aMenamene. 


The eee nnent has not indicated in any way that they 
consider it essential that the Insurance Act be amended. If that is 
the. route they want to take on this question, but at the present 
‘time to leave that whole field of insurance contracts on the basis— 
of simply this clause proposed before us, is to-my mind, to deprive. 
immense numbers of people in Ontario--of eae ge lesacelr asi pe the. human 
pests. code... eee peas ie ; 


So those are the reasons why I moved tile deletion and why I 
would like, at some point, the opportunity to vote on that 
aimee! deletion. . 

Mr. Chairman: Anything further on Ms. Copps' Ss amendment? 
Okay, ready for the question? Moved by Ms. Copps that the 
willingness to change several things that she has moved-- 

Ms. Copps: net the thing stand ase®isi and get it over with. 

Mr. Chairman: All in favour of that amendment? Opposed. 


Motion negatived. 


Mr. Chairman: Moved by Mr. Renwick that the whole section 
be deleted? Ald. in £avour? peegee es 


Motion negatived. 


Mr. Chairman: Shall--I do not ey how to refer. to 
it--the- new section 21 carry?. , 


Section 21 agreed to. 


Hon. Mr. Elgie: It was section 20 before, Bob. It is now 
the new. section 21. 


On section 22: 


Mr. Chairman: Mr. Eaton moves that section 22(1) of Bill 
7 be struck out and the following substituted therefore: 


"The right under section 4 to equal treatment with respect to 
employment is infringed where an invitation to apply for employment 
or an advertisement in connection with employment is published or 
displayed that directly or indirectly classifies or indicates 
qualifications by a prohibited ground of discrimanation... 


"Application for employment 


"(2) The right under section 4 to equal treatment with 
respect to employment is infringed where a form of application for 
employment is used or a written or oral inquiry is made of an 
applicant that directly or indirectly classifies or indicates 
qualifications by a prohibited ground of discrimination. 


"(3) Nothing in subsection 2 precludes the asking of 
questions at a personal employment interview concerning a 
prohibited ground of discrimination where discrimination on such 
ground is permitted under this act." 


"(4) The right under section 4 to equal treatment with 
respect to employment is infringed where an employment agency 
discriminates against a person because of a prohibited ground of 
discrimination in receiving, classifying, disposing of or otherwise 
acting upon applications for its services or in referring an 
applicant or applicants to an employer or agent of an employer." 


{ 


Mr. Renwick: Can I have a copy of that amendment? I do | 
not have oneJsils that.the way it isin .vour bali? 


ee Hon. Mr. Elgie: That is the way it is in the reprinted ! 
Bile | 


Mr. Renwick: Oh, thank you. 


| 
Hon. Mr. Elgie: I may say, Mr. Chairman, just by way of | 
comment, that what we endeavoured to do here is to bring all of the 
matters related to advertising for employment, applications for | 


employment, questions at interviews, all into one section for 
jreateraclantty.. | 
{ 


You will recall there has been some confusion about thatss sig 
was brought to our attention by groups and individuals that have 
appeared before the committee and also there was great--and I think: 
with some degree of reasonableness--concern expressed that the old 
section 22 made it a prerequisite that certain groups should be 
interviewed regardless of whether or not they were otherwise the 
best qualified people to, for example, be on a short list. 





folk 


What we have endeavoured to do in this section now, is to 
Wather it all together to make it very clear that those sorts of 
questions can be asked once a short list has been determined on the 
merit of the individual vis-a-vis the requirements of the job and 
yis-a-vis the capabilities to perform the job. 


The employment agencies section was added, not because we 
seally felt it needed to be because it was our view that section 8, 
indirect discrimination, really covered that as well. But we 
shought for greater public certainty that there is no suggestion 
shat we are intending to alter or remove the existing employment 
agency section, that it should be restated in here for clarity. It 
yas in the previous code and we carried it through into this 
section. 


Ms. Copps: I just wanted to say that I think this 
amendment is not. pertinent because the original-section certainly 
jid' eliminate the possibility of developing.a short list and I 
think that is one reason why you changed it. 


i Hon. Mr. Elgie: That is what we tried to eliminate. 


) Ms. Copps: I think you have come up with a good 
Mempromise. here. ee ye ee , 


Hon. Mr. Elgie: Would your mother agree? 


Ms. Copps: I will have to ask her. I am stirey shemeail ly 
3he will probably agree with a lot of your notions. 


Mr. Chairman: Section 22(1).o0f the bill... . 
Ms.. Copps:::Can we carry it?’ > 


.Motion:agreed-to. .. | 








Mr. Chairman: Mr. Renwick, do you have any objection to 
that section as revised? | 


Mr. Renwick: I am sure I do. I have not found it yet. 


| Hon. Mr. Elgie: You have not read it yet, but you know 
you object. Give a guy one provincial election and he goes crazy. 


i I do not know if you were listening but basically what we 
‘have done is to bring the advertising, the applications, the right 
to question, that is, when you reach a short list to ask questions 
that are about prohibited grounds and, finally, to reinsert the 
employment agency section, not because in our view it may not 
already be covered under section 8, indirect discrimination, but 
for greater clarity and certainty so that no one is under any 
lillusion that we are removing it or that there is a perception that 
we are removing the employment agency section. 


Mr. Renwick: I have no problem with SECeLonweas (ere 


Mr. Chairman: On section 22(1), shall that carry? Carried. 





Mr. Renwick: On the second one, the minister will 
recall--I was hoping that my colleague for Sudbury East (Mr. 
Martel) would be here--the application Formeetor employment that 
caused him so much concern. I have all of that material. 


Hon. Mr. Elgie: I remember the case very well. It was a 
case where a number of questions were asked about very personal 
aspects of one's physical wellbeing..-Ltii1) mighty juss refresh your 
memory, my statement at the time was that those questions are 
indirectly trying to achieve what one could not achieve directly by 
asking the specific question. I felt that this section dealt with 
that matter. 


Mr. Renwick: Well, that is what I-- 


Hon. Mr. Elgie: Section 22(2). My belief deals with what 
you cannot do indirectly what you cannot do directly. 


Mr. Renwick: All right. 


Hon. Mr. Elgie: Those questions were aimed at finding out 
certain things--in my view as a humble physician, and not in my 
role as the Minister of Labour--to determine whether there were any 
psychological problems, whether there were any chronic 
long-standing problems that might result in absenteeism. 


Surely, the appropriate question is, “Is there any reason why 
“you cannot fulfil your duties on a regular basis or as otherwise 
required by the job?" If a medical statement to verify that is 
required from a physician, that is reasonable. But to inquire into 
one's personal physical hygiene and other problems, in my view, 
would be indirectly trying to qualify people. I think this section 
catches it. Mr. Hess, would you agree? 


Mr. Hess: Yes. What we have done, Mr. Renwick, this was 
in Bill 7 and was formerly section 22. That has now been replaced 
by subsection 2 of this proposed amendment, and you will notice 
that what has been done is that we say that "equal treatment with 
respect to employment is infringed where a form of application for 
employment is used or a written or oral inquiry is made of an 
applicant that directly or indirectly classifies or indicates 
qualifications by," and then we use all of the prohibited grounds 
of discrimination. Those would include handicap, age, marital 


status, family and all the rest of it. It is much broader in scope 
than the former section 22. 


Mr. Renwick: I appreciate that. I appreciate that it is 
much broader and that you have indicated you thought it covered it. 
I have great difficulty when I look at the questionnaire to 
indicate to myself that this application uses only prohibited 


grounds of discrimination and otherwise is nonintrusive on ‘the 
rights of people. \ 


I know the minister's comments 
caused much concern at the time. 
made, 


and I know the questionnaire 
I recognize the statement that he 
but my colleague raised with me again this whole matter in 
1980 because of his continuing concern about it. 


ee 
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| At the end of last year he said, "You will recall several 
weeks ago I'raised the matter of an employee questionnaire being 
used by Canadian Blower, a Kitchener firm. I found the form highly 
offensive, totally unacceptable. The Minister of Labour indicated 
that while he agreed, he was not prepared to act immediately as he 
Zid in fact want to see the provisions under the human rights 
legislation which would prevent the disclosure of this sort of 
confidential information." He then goes on to explain that he has 
not looked at the bill, but that he wants me to look at Lt. amd 
@manks me for it. § °- : : 


| Hon. Mr. Elgie: I do not think one can foresee all of the 
yarious sorts of medical or other questions that could be asked in 
order: indirectly to get at some particular problem that one is 
indirectly trying to qualify the position on the basis of that ‘. 
information. | | 


, Mr. Renwick: How do you claim that applications for » 
employment will not continue to have past medical history of the 
Hand set out in the-- 

Hon. Mr. Elgie: Because most of those things, as I : 
‘recall--1 have not read it for several months--but as I recall, - 
reading it at that time, what is-really being attempted in that 
questionnaire is to find out whether the person has or has had or 
is believed to have or have had a physical disability, a mental 
condition, a mental retardation problem, all those sorts of things. 
That is indirectly, in-my view, under the definition of handicap,. 


‘the information that is trying to be obtained in that medical © 
‘application form. Oe ee eee nen: aoe th: * 3 


-.. Mr. Renwick: You.are.saying to. me.that "because of: .. y07 0 
handicap" means the definition that is in the bill would, in your 
judgement and in the judgement of your expert advisers in this 
field, rule out this kind of application. I do not believe it 
myself and I do not pretend--I am not saying that argumentatively, 
I am simply-- ? | 


| Hon. Mr. Elgie: To the extent that disability is%a 
prohibited ground of discrimination in this bill, what I am saying 
is that in so far as the range of. matters Qe ad © wine ebieeioidGeetod es, 
is concerned, it is my personal view that subsection 2 does achieve 
what we want to set out and what we want to do with regard to the 
guestions raised. 


| There may be some other things that are beyond the purview of 
this bill, although I. cannot think of any at this:moment,. that are 
snot covered. But it is my view that we cannot go beyond the purview 
of the relevant grounds of this bill, and that directly and 
‘indirectly, in the face of handicap being a prohibited ground, with 
the definition of handicap being broad enough to mean, not only 
what you have but what you are perceived to have or have had, there 
‘would automatically be included in that subsection. 





Ms. Copps: Can I suggest something, that we possibly set 
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this down? If Mr. Renwick wants to suggest a different wording he 
could do so at another time but-~- 


Hon. Mr. Elgie: I would not mind, except that this has 
been around for over a year now~~— 


Ms Copps: I personally think it covers it. 


Mr. Renwick: My problem is I do not know how to arabtaie 
to say something else. 


Hons Mo. wElgie: if youvare saying that someone, for 
instance, should not ask any question about sex Life7'that rs 
beyond the purview of the bill, for example, I think; but¥Vit®thersr 
induUulLeyei sane O== 


Mr. Renwick: That is what worries me. 


Hon. Mr. Blgie: That 1s beyond the purview of this bill, 
but if some of the questions are like a chronic discharge from 
nipples and ald) thatistufe, theysort: ofstie questions that were 
asked, are aimed at determined likely absenteeism and surely what 
this is saying-- 


Mr. Renwick: The headings--I am not going to read off all 
of them--past medical history, past investigations, personal 
habits-- 


Ms. Copps: Past medical history would be out, would it 
nots 


Mr. Renwick: I do not know whether it is legitimate to 
ask whether or not I have had German measles, red measles, scarlet 
fever, allergies or I do not know what. 


Hon. Mr. Elgie: There would principally be some 
information that would be important for a company to know in terms 
of exposure that might be legitimate. 


Mr. Renwick: I do not want to get into that question 
about whether you adapt the person to the work place or the work 
place to the person.-- 


Hon. Mr. Elgie: That is not an adaptation of the work 
place-- 


Mr. Renwick: There is contraceptive screening history; | 
ENT; personal injury and emotional history; chest; VS, whatever | 
that means; Gl, whatever that means; musculoskeletal; skin; GU, and 
neurological, but I am not satisfied that this compendious form of | 
words rules out that kind of offensive employment application 5 


Ms. Copps: From my reading of what we are trying to do in 
the Human Rights Code, it certainly does not rule out all of those 
historical applications. But I do not believe that the Human Rights 
See 1s the manner that we would deal with that immediate policy. @ 
Oo not know whether there is a mention of application forms in the 
Employment Standards Act. We do not even get into the area of 
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musculoskeletal, et cetera, in the code. All this, from my reading 
lof it, says that one cannot say to this person-- 


| Hon. Mr. Elgie: But you see, indirectly, if you inquire 
into the musculoskeletal system, you are trying toed -cut 
previous back problems, for example. T7tnink-that %7sore oF Sthing 
would be covered here. 


| T am certain that there are things*that wikb not be covered 
because they are not within the context of this bill, but I think 
that the major things that Mr. Martel and I have talked about and 
the major items in that questionnaire would be covered by this. | 
Anyway, that is my. view. I have held it for some time, as you Know. 


| Ms. Copps: Is a drinking problem considered a handicap? 

Do you remember when they had that questionnaire last year where 
they inquired into people's drinking habits and it caused quite a 
‘big brouhaha in the House? dba: ah ON | | 


Mr. Renwick: Was there any actual action taken by the 
commission against Canadian Blower, and if so, what was 6? 


Mr. Chairman: Mr. Brown, can you comment on that? 

| Mr. Brown: We did contact the company. We had a series of 
discussions with them with respect to the offensive nature of some. 
of the. questions. The company was buying that service ELORULa 
‘medical outfit. I cannot recall if it was located in Kitchener or 
in the United States. The undertaking they gave was they were going 
to renegotiate the contract with that medical company with a view 
to not using them any more. I believe that is where the matter is. 
‘at the moment. They were quite concerned about-- — aD Ot a SEN S'/ 

.Mr. Renwick: Perhaps I could.ask Mr. Brown, Mr. Chairman, 
did. you..feel you. had any. authority. under the code to conduct that | 
‘discussion with them, or were you doing it as a matter of your good 
l@itfices because it was of concern? : : 


| Mr. Brown: Well, we had no authority under the current 
code, we had none because of the absence of the "handicapped" 
section. But by virtue of the fact that most of the questions were 
skewed in the direction of females, we thought we had a sound base 
for discussion. 


Mra Renwick: On the basis of sex? 


| Mr. Brown: Yes. 
‘| Mr... Renwick: I have extreme reservations about whether or 
IWot this section of the.bill is adequate. to catch it under the term 
“that directly or indirectly classifies or Gndicaces.aquaL ue cartons 
by a prohibited grounds of discrimination and hanging it on the 
definition of "handicap." 


( 


11:40 a.m. 


“pe JT will report my concerns. to my colleague and he undoubtedly 
Swill be in touch with you about it. I wish I knew how to solve it. 
( 
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I do not know how to solve it. I think a goodly part of that 
application form is still permissible and will not be prohibited 


under the code. 


Hon. Mr. Elgie: That may be so, and it may be a matter 
that will have to be dealt with under another act, such as the 
Employment Standards Act. But I am telling! your that Ei revand, tahave 
talked about it, and in my view those questions, or the majority of 
them, would be deemed to be obtaining information indirectly which 
now could not be obtained directly under this bill. The commission 
would now have authority on that ground, as well as--if it were the 
case of a female--on the grounds of sex, for example. 


Mr. Renwick: When you responded to my colleague on this 
matter you said, "I want to assure the member that amendments I 
will be proposing to the Human Rights Code will restrict, and I 
hope make the sort of questions in this form that troubled both the 
member and myself, and all of us, not possible." And then you went 
on further, in response to a supplementary question: "There are a 
variety of questions that go beyond the offensive ones the 
honourable member has recited. I want to assure him that the 
amendments proposed will deal with that problem." 


Am I able now to inform him that to a degree you believe this 
will deal with it but you may now have to consider amendments under 
the Employment Standards Act to deal effectively with that kind of 
form? 


Hon... Mr... Elgie: I think if situationsare” broughtscaemy 
attention that are deemed to be appropriate ones, then I would have 
to look at amendments under another bill. But as far as this bill 
is concerned, I am satisfied that that section deals with not all, 
but at least the majority of the problems that were raised with 
that particular medical form. 


I think your report to the honourable member would be an 
accurate one. 


_ . Mr. Renwick: I have tried to make myself informed, in a 
limited way, about the so-called genetic engineering problem, that 
1S, fitting people to the work place by ruling certain people out 
of certain employment, because of their particular characteristics, 
rather than requiring employers to make their work places safe and 
adequate. I do not pretend to know all the ins and outs of it. 


hs have read those articles which appeared in the New York 
Times earlier this year; I guess it: was; anded. have reads some 
information about that whole question. I take it’ that this baw) is 
not the appropriate place to deal with that kind of problem. 


Se as 


; Hon. Mr. Elgie: Genetic engineering? No, I would not 
think so. It would come under medical experimentation. 


Mr. Renwick: I am talking about application forms which 


are designed to rule people out of emplo 
genetic defects. ployment because of some 


Hon. Myr, Elgie: That is too broad a term. 


ae 


Mr. Renwick: Do you know the problem I am talking about? 


| HonweMr. Eligieial,aminot quite sure l-do, to tell you’ the 
truth. 


| MeseRenwick: All right, 1 will dig out -my papers. I am 
sure I will be able to find some Section of the bill to’brtng=re ap 
again. 





Hon. Mr. Elgie: Feel free to bring it up at lunch some 
time. 


Mr. Chairman: Shall Sherer Zoey eCAaLLy co Cabinea.s 
Shalaecectiuon g2i3),,carrye Carried. 
See oa ae ee 

| Mr. Renwick: Section 22(4) was the subject of a statement 

by the minister some time ago, if I remember COTrLeCtiy, On e@ stuay 


by the Canadian Civil Liberties Association. "Job Placement Cards 
Stacked. Elgie. Pledges End to Colour Bar." This is December 13, 


1980. Do you believe that. this section deals with the concerns of 
the civil liberties association which, when drawn to your 
‘attention, caused you concern?’ | ee he: 


“Hon. Mr. Elgie: Jim, I do not want to mislead anybody. 


‘This is a very difficult area that we cover not, only, in .this code 


but under the Employment Agencies Act, which, you may not recall, 
also. allows. the employment. standards branch. to deal with this. ned oe 
issue. We have been making efforts to deal with it through a couple 


of approaches. 


'. Phe civil liberties association,’ whenever it decides to carry .-.- 


out an investigation, obtains its information by a technique known 
as entrapment, that is telephoning the employment agency and» at 


| 


putting the question in such a way to endeavour to find out how 
that agency will behave as a result of that question. The 


association acknowledges, as I am sure you do, that entrapment is a 


very questionable technique to be used by a human rights agency, 


) 
) 


| 
; 
: 
{ 


and indeed by employment standards officers under the Employment 


[Agencies Act. Entrapment is a technique of investigation that is 


subject. to. severe criticism. by the association itself... 


The other option that was presented to us, and the one thats 2 


was exploring at the time I made that statement, was that of 


requirinc employment agenciestro, listall) the prohibited grounds, 


as they took the information over the phone or personally, to write 


down.age, sex, marital status and family status, so that, at some 
time, an officer could walk into the office and review their 
records and determine whether there had been a group of people 
excluded as a result of the information on record. 


Tnitialiy;alehave: fo: tell. you, I found that rather an |. 
appealing way to deal with it. But the more I thought about it, the 
‘more I thought we were putting in the hands of agencies information 
that made it very easy for them to discriminate, and there may or 
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may not be records available for us to peruse at the appropriate 
time. Rightly or wrongly, I think we all agreed in our ministry, 
and I think Mr. Brown from the human rights commission would agree, 
it was a technique we did not find acceptable. 


Having said that, it. is still difficult to finda geechnigue 
one can use to deal with these very real problems. We set up some 
time ago, it has not reported yet, an internal task force made up 
of representatives from employment standards, human rights and Mr. 
Ignatieff, the assistant deputy minister who 1s in charge of 
programs, to see if, internally, we can come up with some approach 
that (a) is not entrapment, and (b) does not put information in the 
hands of employment agencies, which is really the kind of 
information we say they cannot ask. 


It is a real, problem; I kid you not. [ am telling you 
straight out how it is. We are still endeavouring now, through an 
internal task force, with the combined opinions of human rights, 
employment standards, and other members of the ministry, to find 
out if there is an acceptable approach, but I acknowledge there are 
difficulties whichever way you go. There may be some other way, and 
that is what we are looking at. I am not trying to stall or 
anything.I am telling you honestly-- 


Mr. Renwick: I understand that, and I understand the 
reasons why you have apparently been rethinking your initial 
response, which was printed in the press, on the question of 
amending the Employment Agencies Act. It is right here. I. happen by 
coincidence to be having luncheon with Alan Borovoy next week, and 
I wanted to let him know, because he thought your responses at the 
time were pretty good and very much appreciated. I am not 
underestimating the problem, but you do have an internal task force 
that is dealing with it. Would it be too much to ask somebody just ® 
to drop me a note telling me about that and the names of the people 
who are on it. 


Hon. Mr. Elgie: I would be pleased to do that. Anyone | 
else want a copy of that letter? 


Mr. Chairman: Anything else on subsection 4? | 


Mr. Renwick: This is the best you feel you can come up 


with at the present time on this whole question of employment | 
agencies? | 


Hones Mris Elgie: Well, that deals with the problems, but | 
it does not deal with the mechanisms to get at the problems, and | 


that is the area where there are real difficulties, whichever way 


you. £urn, We are trying to find a mechanism to deal with it that iH 
not offensive. | 


11:50 a.m; | 
Section 22 agreed to. | 


Mr. Chairman: Are we at 23? 


Interjections, 


| Fase) 


Hon. Mr. Elgie: I do not want to be debagging anybody, 
sut it would really have been a lot easier if we had been following 
she reprint of the bill, which is why I proposed it. Now we are 
javing these problems. 


| 


| 
| 
| 
| 
| 


On section 23: 


| Hon. Mr. Elgie: The next section in the new bill is 

humber 23 and it starts out: "The right under section 4 to equal 
sreatment with respect to employment is not infringed where," and 
meer it has (ap. (bo) 2 (c) and a(d) as stbsections. 


Interjections. 


Ms.mcopps: fin. 2oi0a). we. were changing one word to 
"primarily." We already discussed the whole thing last night. 


i . Mr. Renwick: The problem that occurred to me regarding 
a 


Hon. Mr. Elgie: Mr. Hess, can you find the appropriate 
amendment-- 

Mr. Hess: If we are going by Bill 7, we are using this 
jew amendment that was just handed out this morning. 


Interjections. 
Mr. Stevenson: Do you want all that read into the record? 


- Interjections. 


Mr. Dean: What I have here is the old section Seti a 
(4) and.(5). tobe. changed..to the new.section 24(2) + (3). (4 
(5). That is not where we are at, is it? 


(3), 
). and 


Interjections. 
Mr. Stevenson: Section 21(6) becomes 23. 


i Mr. Chairman: That is right. Section 21(6) becomes Zoe 
Mt we should deal with 21(1), (2), (3), (4) and (5) first. We are 
working off: the old document. Does everybody. follow that then? 


| Mr. Dean moves that section 21(2), (3), (4), aricelS eo sb aeuee 
i Mecyernumbered as section 24(2), (3), (4), and (5), and as 
renumbered be struck out and the following substituted therefor: 


"24(1) The right under section.4 to equal treatment with 
respect to employment is infringed where employment 1s denied or 
made conditional because a term or condition of employment requires 
enrolment in an employee benefit, pension or superannuation plan or 
fund or a contract of group insurance between an insurer and an 
employer, that makes a distinction, preference or exclusion on a 
prohibited ground of discrimination. ae : i 


"(2) The right under section 4 to equal treatment with 
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respect to employment without discrimination because of age, sex, 
marital status or family status is not infringed by an employee 
superannuation or pension plan or Cundor a.contCrage of group 
insurance between an insurer and an employer that complies with the 
Employment Standards Act and the regulations thereunder. 


"(3) The right under section 4 to equal treatment with 
respect to employment without discrimination because of handicap is 
not infringed, (a) where a reasonable and bona fide distinction, 
exclusion or preference is made in an employee avsabid@tysplansor 
benefit because of a pre-existing handicap that substantially 
increases the risk, (b) where a reasonable and bona fide 
distinction, exclusion or preference is made on the ground of 
handicap in respect of an employee-pay-all or participant-pay-all 
benefit in an employee benefit, pension or superannuation plan or 
fund or a contract of group insurance between an insurer and an 
employer or in respect of a plan, fund or policy’ thet: 1swofiered) by 
an employer to his employees if they are fewer than twenty-five in 
number. 


"(4) An employer shall pay to an employee who is excluded 
because of a handicap from an employee benefit, pension or 
superannuation plan or fund or a contract of group insurance 
between an insurer and the employer compensation equivalent to the 
contribution that the employer would make thereto on behalf of an 
employee who does not have a handicap." 


Mr. Chairman: Okay. You realize this is going to be 24. 
The old section 21(6) is moved to be 23. Is there any reason why w 
have to look at that before this? 


Hon. Mr. Elgie: No. We can deal with this now. 


Mr. Chairman: Everybody understands what we are doing 
then? Any discussion? 


Ms. Copps: I have a couple of questions. First, why. does | 
subsection 3(a) deal specifically with the disability plan, and why. 
not any insurance plan? Second, why is "substantially increases | 
the risk" ineluded in, part, 3(a)i and. not: inwoart eoilb)is) Tatcdyeare | 
employers of companies over 25 in number by osmosis allowed to | 
discriminate? You specifically refer in 3(b) to employers in ! 
Organizations that are fewer than 25 in number. No reference is | 
made to 25 and over in a positive or a negative fashion. So the | 
conclusion may be that you have chosen not to set it in the | 


legislation, and they may be allowed to discriminate on 3(b) if 
they have 25 or more employees. | 


_ Hon. Mr. Elgie: Mr. Hess can*correct me’ if  am=wrong rt 
believe under section 24(1) that employers with over 25 would be 


required--it would be discrimination not to include them unless--is: 
thats rignt, Mre Hess? | 





| 
| 


ee Mr. Hess: Yes. That is a general section, and 3(b) and 
ewer tian Zoya Ss. Dy, way of exception to the general principle. 





Hon. Mr. Elgie: Mr. Hess, I know you were telling me last 


night, but I cannot recall exactly, why we have worded 3(a) the way 





| cp 
we have, to include the words "substantially increases the risk." 


| Mr. Hess: This is restricted to a disability, and I 
suppose a Simple answer to that is it fits in with what the federal 
government did under the Canadian human rights code. I guess that 


is one answer. And it is applicable in other jurisdictions as well. 
We were mindful of the fact that insurance is a national industry 
and not merely conducted on a province-to-province basis. So we 
wanted not to have rules that divided insurance provincially in 
that respect. 





| Povanykevent),; prels«a recognition of thesfact that a 
pre-existing handicap may substantially increase the risk and thus 
require a reasonable and bona fide distinction, exclusion or 
preference tneen employee disability pDlan. It was put to“us=<and™2 
say this so you are aware of it--that without that, it may be the 
costs of group insurance in. the disability area would rise to such 
a point that employers would discontinue trying to negotiate | 
disability plans for their employees. - 


} 





| Hon. Mr. Elgie: And the words, “substantially increases 
iene risk"? | 


=. Mrs Hess: It is limited directly to that now, because in. 
this case we are dealing with a pre-existing handicap, obviously a 
physical or medical condition; and we thinksthat intirtselfl might be 
‘capable of being judged as being something that substantially 
Jincreases the risk. war i an “CCR. | 

| Hon. Mr. Elgie: In a group plan, where the risk is being 
‘Spread? . » TT PRI a Ot oie Ss Gio Nay DE Rea Pee ees honoaee: ee eee 


Mr. Hess: Yes... 


aMeceCcopps:;Ilsam still.a Little confused as to why in 3(a) 
you refer specifically to tipsabiiicyw plan’. and im 3b) to: any 
) "employee benefit, pension or superannuation patie: + 


| Mr. Hess: We wanted to restrict 3(a) to permit a 
discrimination, but only in a disability plan, because of 
‘pre-existing handicaps. That is one reason. When we get down to 
mib), we are dealing with an entirely different type of situation. 
‘We are dealing with what we call "“employee-pay-all or 
‘participant-pay-all," in other words, where a person who is a 
‘member of a group of employees has different options that he can 
‘select apart from the basic coverage. He can ask for increased life 
‘insurance, which he would pay for himself--let's assume that is 
what is provided--or other extended coverage. In those situations, 
it is the general rule in all employer coverage of that nature that 
there may be reasonable distinctions to make a. person pay. for what. 
“he wants out of his own pocket, if he wants these additional 
options. 

13 
12 noon 


\@ Ms. Copps: How does 24(3) (a) jibe with 24(1)? To me they | 





i] 


fete totally contradictory... - 
I 





32 


Mr. Hess: Of course, they are. 


Ms. Copps: If they do contradict each other, why aren't 
you making the contradiction a condition, because both sections-- 


Mr. Hess: You have to read the whole section--just listen 
to me for a moment, please. Subsection 1 is the general prohibition 
and 3(a) is an exception to that general prohibition. One is a 
prohibition and one is an exception to the prohibition. 


Hon. Mr. Elgie: Subsection l is general, 3 has some 


exceptions and 4 says that even if you come under the exception you ~ 


still can't refuse to hire somebody on that basis alone and you 
have to give the individual the equivalent amount of money that 
would otherwise have been paid. 


Ms. Copps: I understand that. I just find the conditions 
are not set out in a particularly legal fashion. I would have 
thought you would have used a "notwithstanding" formula in 3(a). 
However, I did want to make a couple of amendments. 


Hon. Mr. Elgie: Are you saying "Notwithstanding 
subsection 1," the right under section 4 to equal treatment? 


Ms..Copps: I am not going to’ propose it, sbutit thinkithe 
legal wording is somewhat ambiguous, that's all. 


Mr. Chairman: Have you. got amendements you wish to make? 


Hon. Mr. Elgie: Mr. Stone, do you have any comments on 
this? You were the drafter. 


Mrs Cones) NO... dom’ t. 
Homo Mr. Bbloie: Do you think Tt. 1s) legally accurace. 


Mr. Stone: I am afraid I don't understand Ms. Copps's 
point. It seems clear to me, but I may miss the point. 


Ms. Copps: Okay. The amendments I want to make relate to 


ae but I don't have even copies of them and they are only minor 
ings. 


Hon. Mr. Elgie: Do we have unanimous agreement to ban the 
24-hour rule? 


Mr. Chairman: Is there any other difficulty with 24(1) 
and (2)? Ms. Copps, do any of your amendments deal with 1 and 2? 


Ms. Copps: I would include "handicap" as well as "age, 
sex, Marital status or family status" under section 24(2). 


Mr. Hess: The Employment Standard 
handicap. a S Act does not deal with 


Hon. Mr. Elgie: That is why section 3 is in. 


Mr. Renwick: I don't have any amendments, but I have some 





aS 
























guestions. I want to make sure I understand the clause. I think I 
jo, but I am not certain about it. I understand subsection 1. My 
First question relates to subsection 2. Just for my information, 
what requires you to make the exception in subsection 2 about the 
amployment Standards Act? Was there some specific worry about the 


sontract under the Employment Standards Act so that it had to be 
axcepted from the general provision of subsection 1? 





/ Mr. Hess: We have quite an elaborate scheme under the 
Smployment Standards Act. The act prohibits discrimination because 
menage, Sex, manital status or family status. But ‘then there’ is a 
regulation which is rather lengthy. It is rather complicated. It 
orovides for exceptions to that, treating everyone equal 
irrespective of age, sex, marital status or family status. The 
exceptions are-- 


|... . Mr. Renwick: Which-regulation is pers. ! 


| Mr. Hess: Ontario regulation 654/75. I do not have the 
1980 number. It deals with benefit plans under part X of the 
Employment Standards Act.- ; 3 


I guess I could best summarize it by saying that the 
exceptions there that are permitted because of age, sex, marital. 
status and family status, generally speaking fall into two areas. 
One is where there is'a difference because of an actuarial basis. 
That is the one main thrust of it. The other main thrust is the 
employee-pay-all portion where the options are selected in which 
the employee wants to have three times more insurance, say, than 
what the group plan as a standard calls for. Those are the two main 
Mae SOT 1 Sie i RE Bem EG REP 2 ee Mo aie Se 





| Mr. Renwick: Thank you. I just wanted that information. I 
did not know why you had to make the exceptions, that is all. 
Coming then to subsection 3. 





Mr. Chairman: I would like to finish 1 and 2 if we can. 
Section 24(1)? Carried. ~ 


Section a2ZAt2y? Carried. 


| Ms. Copps, you have an amendment to subsection 3? 
| Ms. Covvos: It would be an amendment to section 22S DY 
which would include, prior to the word "handicap," the word’ 
ore-existing" and just after the word “handicap,” the words "but 
“substantially increase the risk in respect of an employee-pay-all 
or participant-pay-all benefit," et cetera. ; 


| So I am introducing under section 24 (3) (b) also thesnotion of 
a pre-existing handicap that substantially increases the risk. The 
reason I think "pre-existing" is the important word is because 
obviously, with the number of work accidents we do have, there may 
be situations where someone, let us Say, is injured in a work 
~accident on the job. : , 


LE "pre-existing" is not included, he could actually be 
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disfranchised from an insurance program within the company after he 
or she has actually become involved with the company. Of course, 
the notion of substantial increase in the risk was already 
discussed in the previous amendment. 


Hon. Mr. Elgie: Any comment on that, Mr. Hess: 


Mr. Hess: I do not understand it. Let us get to what we 
are talking about. We have a situation where an employee-pay-all 
benefit is offered to an employee in addition to the standard 
coverage under the group plan, fund or contract. Let us assume 
there is nothing that prevents it. He becomes a member of that 
plan. Now you say you want to be able to allow discrimination to 
take place in that situation because of pre-existing handicap. That 
is what we have said here, I would suggest to you, Ms. Copps. 


Ms. Copps: The word "pre-existing" is absent Promeci ss 
particular clause. All I am saying is without the word 
"ore-existing" you may get a situation where a person is actually 
enrolled in a plan and upon a renewal period they may have in the 
meantime suffered a work accident on the job and be disfranchised. 


The reason I raised the point is because we know that many 
workers who are on Workmen's Compensation Board and that kind of 
thing fall into the category of a handicap that was not 
pre-existing, in other words, prior to their employment with the 
company. I think by leaving out the notion of pre-existing, where 
you have it in other areas, you could be. allowing: an 
employee-pay-all plan to disfranchise an employee who is actually 


injured on the job in the course of his employment with that 
organization. 


12:10 p.m. 
Hon. Moe Bloue: 1 do note tol Low. 


Mr. Hess: You are talking about employee-pay-all here. 
That is an option that he is offered. He may have to qualify for 
medical reasons. Let us suppose the plan offers a standard life 
insurance coverage of $10,000. When he joins that plan there are 
options which enable him to increase that tenfold to $100,000 life 
insurance coverage. He has to pay for that extra out of his own 
pocket. Let us assume he is covered and then are you saying they 
are trying to put him out of the plan? 


; Ms. Copps: When he develops a handicap in the course of 
his employment. 


Mr. Hess: Whicn results in his loss of employment; then 
he goes out of the plan? 


‘ Ms. Copps: Potentially; I do not know whether there would 
€ a renewal clause every five years or something like that. 


Mr. Hess: There is a conversion Privilege in every group 


insurance plan, as I understand it. I am not very familiar with all 
the intricacies of this. - : 
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| Ms. Copps: I understand the conversion principle applies 
yhen a person needs the plan and leaves the company, but I am 
saying--when you have used the word "pre-existing" in other areas, 
obviously you are saying that in a situation where an employee 
somes to a new company with a pre-existing handicap there may be 
sircumstances where you would discriminate. 








| Mr. Hess: This is only these extra options, these 
aaditional coverages that the employee has to pay for himself 
entirely. It does not affect the standard coverage in the plan at 


fi. He still has those. 


| Ms. Copps: I understand that, but all I am saying is that 

if there were--let us say, this would permit a clause to be built 
into the plan whereby an employee-pay-all person could be dropped 
lErom the plan if he happens to have an on-the-job accident, for 
example, or develop.a-risk. in the course of his employment, when he 
sontinues to be employed by the same person. If that were built 
into the contract it would be legal, unless you specify 


ore-existing handicaps. 














Mr. Hess: Not under this section, I would suggest to you. 


., .Hons.Mr. Elgie:: Mr. Hess, is it.worth setting aside and 


cedoing? 





hg Mr. Hess: I do not think so because I am confused about 
this suggestion. - ; : ore 


| Ms. Copps: You have used "pre-existing" in other areas. 
You. have not used. it here. Why have you dropped the word 
pre-existing" here? . ' : f 


| Mr. Hess: Because we are dealing with handicapped 
generally here. 


Hon. Mr. Elgie: But it is in section 24(3) (a) Mr. Hess. 


| Mr. Hess: Well, subsection 3(a) covers the actual 

instance of becoming entered into the plan, becoming a participant 
in the plan. We are now dealing with a person who is a participant; 
he is in the plan. 


| -.MsieCopps:) No, your are dealing with an employee-pay-all 
plan. That is the difference. You are dealing with an 
employee-pay-all plan in clause (b) and in clause (a) you are 
dealing with an employer plan. That is theonly difference. 


~Mr. Hess: No. 


| Mr. Stevenson: I am not sure you understand each other. I 
think Ms. Copps is saying: "This guy 1s on the job. He is paying. 
He is hurt. He may be off for a while. He comes back with the same 
company with a handicap. Now, can he continue in the plan that ne 
had before? Is there any risk that, after being hurt and obtaining 
a handicap, that he would be dropped from that plan even though he 
was still employed by the same company?" . et: | ; 
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Mr. Armstrong: Or have his premium increased. 


Mr. Stevenson: Or have his premium increased. The fact 


that he is again back with the same company, areers being hurt a2 s 


his position saltereds 


Mr. Hess: I wish I knew a little more about thise planet 
do not think so, but I cannot say that for certain. 


Hon. Mr. Elgie: I frankly do not know. May we set this 
aside? Is that all right with you, Ms. Copps? 


Ms. Copps;:) Yes. 


Mr. Chairman: Do you want to set all three aside? 1 think 
we agreed on clause (a), did we not? 


Mr. Renwick: I just have a question about clause (a) or a 
comment. Actually it is not an exception to subsection l, am I 


correct on that? In other words, this is the only place an employee 


disability. plan or benefit’ is mentioned.“Or isvit; in fact), a 
specific exception to subsection 1? 


‘Hones Mrw.iBlgies) Tf) it) aus) reasonablegandsbona fide. 
Mr. ‘Renwick: This.is an employee.disability plan... 
-Hon. Mr. Elgie: What is your answer to that? 


Mr. «Renwick: No, all wight, I.withdraw.lirsee ie nome 1 
understand, no problem. 


Ms. Copps: Can: we pass section. 24(3)(a) then, and set (5) 
aside? 


Mr... Chairman: We will try it. Can section 24(3)'la) icarey- 
Carried. 


Section 24(3) (b) will be stood down. 
phallesection. 244). carry? searried. 


‘Mr. Stevenson: Mr. Chairman, I move that section 21(6) of 
the bill be numbered as section 23(a). I move that the words 


"Social, Organizationethat.is exclusively engaged in serving" in the 


second line of clause (a) of the renumbered section be struck out 


and the following substituted therefor: "social institution or 
Organization that is primarily engaged in serving." 


I move that clause (c) be struck out, and the following 


substituted therefor: "(c) an individual person refuses to employ 
another for reasons of any prohibited ground of discrimination in 


Section 4, where the primary duty of the employment is attending to 


the medical and personal needs of the person or. of. an’ a ll) ci loge 


ae oe ee Or ill spouse or other relative of the person; 
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| I move that the section as renumbered be amended by adding 
he following thereto: "(d) an employer grants or withholds 
mployment or advancement in employment to a person who is the 
pouse, child or parent of the employer or an employee." 





MsCopps: .On Ehe new section 23(c)7-agairn id fike°to 
cove a very small amendment, the deletion of "or personal needs." 
£ we look back to the presentation that was made by the 
International Coalition to End Domestic Exploitation, I think the 
linister is aware of that presentation, there was an interpretation 
here that "personal needs" could deal with issues like 
lousekeepers. We know already that legally advertising agencies do 
ldvertise for Filipino or British nannies as opposed to other 


‘annies who may come into Canada. 





| The notion that you are allowed to discriminate in the 
iedical needs of.a person, I think; is.certainly one ‘that can:hbe . 
‘upported in legislation. However, I do not think the notion that. 
you can discriminate against the hiring of a cleaning lady or a 
ousekeeper, who would service personal needs, is a sound one. If 
'e deleted "or personal needs," it would specifically refer to the 
iedical needs of the person or ill child or infirm, aged, et 
etera. The fact that they have included "ill child and aged 
verson" in the amendment. would lend verity to the fact that the 
ocus of the amendment is on the medical needs of the person rather 
han on the personal needs. I think this notion of. personal needs 
's subject to too broad an interpretation. 

























HObset se tLe wh mee with Intercede about this, and they 
igreed that this is an improvement over the previous wording, but 
they have still have.some of the concerns Ms. Copps. has mentioned. | 
tut really, we are talking about two things. We are talking about 
someone’ who is.a companion: for an ill, aged or infirm person, and 
re are talking about someone who, for personal reasons, is a 
‘ompanion of such an ill, aged or infirm person. 





| These are the kind of duties that people feel very strongly 
bout. The relatives of an individual may wish have some say in a 
variety of areas as to who shall be hired to meet those needs. I am 
thinking of old and infirm people. Those persons may desire to have 
someone of their own age, someone of the same sex, or someone who 
iS old. A variety of things come into that very personal 
‘elationship of a companion, which we don't feel should be covered 
inder this act even though we have. now given coverage to other . 
mployment-related aspects having to do with housekeepers. 





m:20 p.m. 

| Ms. Copps: Mr. Chairman, I have no.-objection to that at 

ill; in fact, 1 can understand it completely. But. how would you 
tespond to the notion that "pbersonal needs" could be interpreted as 
meaning a housekeeper, a cleaning lady or a cleaning man? The way 
the revisions are drafted you could theoretically discriminate even 
on the basis of cleaning ladies, a nanny and those functions, and 
those are the functions that interest me and that I am primarily 
concerned with rather than the notion of having a man imn-£or°’a 
nedical infirmity, because I think this bill allows that leverage. 
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Hon. Mr. Elgie: I think we all agree that a companion 
needs to have recognition as an area OL special exemption in this 
code. The definition of "companion" is Gi EGICaULeaco reach, and we 
concluded that "medical or personal needs" met that definition. 
Clearly, it will be up to the human rights commission to determine 
whether or not that is legitimate, and there may well be some 
problems related to it, Ms. Copps. But that's what the job of the 
commission is, and I really don't see any other way ar OunGw ite as 
we're going to preserve the legitimate right of people to make the 
decision of who's going to be a companion and under what terms. 


Ms. Copps: What if you substitute for the word "personal" 
the word "“companion"--"medical or companion needs"? 


Hon. Mr. Elgie: The needs of the companion? We are 
talking about the needs of the person, not the needs of the 
companion. 


Ms. Copps: No, no; "companion needs." "Companion™) isan 
adjective: "medical or companion needs of the person or an nia Sal 
child," et cetera. That would specify the notion of companion very.” 
clearly. 


Interjection: It's a noun, not an adjective. 


... 4, Hon. Mr, .-Elgie:..That's my points, 1t/s),a, noun, not an? 
adjective, isn't it? 


Ms. Copps: Okay, "companionship needs" if that*s better, 
but it specifies the notion of companionship rather than personal 
needs, which could refer to any number of a gamut of people 
concerned in the medical-- 


Hon. Mr. Elgie: Do legislative counsel have any comments? 


Mr... Stone: <No. 


. Mr. Hess: I would have thought that "personal needs" 
implies more than merely housekeeping. 


Hon. Mr. Elgie: It implies personal attention. 


Mr. Hess: Yes. Personal needs are-- 


Mr. Renwick: Mr. Chairman, could 1 try ‘another seackuon 
this by asking a question? Why did you not qualify the word 
"person" with the words "aged, infirm or ill" as you have in the 
rest of the clause? In other words, why do the last three lines not 
read, vattending to the medical cr personal needs of an aged, ! 
infirm or ill person or of an ill child or an aged, intaumeores LL 
spouse or other relative of the person?" Why did you feel that 
there was a need to qualify the child, the spouse and the other 
relative but not to qualify the primary person? In other words, I 
would be satisfied that we had met the need if you would agree to 
delete the word "the™ in. front) of "person kandemades.t ) paneaged? 
Sn Li rmsO7 ill person." Then it would read on:. "Or of an i11 child ™ 
Or an aged, infirm or ill spouse or other relative of the person.". 





oh 


Hon. Mr. Elgie: For that person we are dealing with 


sompanionship at large, but in terms of decisions about others we 
mavye Gefined it in terms of the ill, aged or infirm. 





| Mr. Renwick: You are not prepared to limit the term 
“person CF | ae i Os ae : 


Hon. Mr. Blaqie: No, JI Conc cmank So. 


Mr. Hess: It extends it so far, Mr. Renwick, and goodness 
«nows where it ends with your suggestion. 


| Mr. Renwick: I don't think it would be extensive, because 
yhat you would have to do is determine if the person was aged and 
infirm-- 










Mr. Hess: It means that one person. who is aged and infirm 
Buia Set himself up as hiring these kinds of ‘people’ for anybody | 
2lse there, and he could discriminate. That is what we don't want. 
te don’ a want ee go that far, and a OMe te think you do, Soe 


Mr. Benen: Peeone t agree. eae I am bys faete that Laan 
v¥as-> 


Hon. Mrs Elgie: ie ashi wondered oe “companionship” foe it wobec 
che companion. wanted=-=...... | ie ; ae 


Ms. Copps: Can we just vote on the deletion of 
"personal"? I am suggesting "to medical or companionship needs of 
fee) child..." 


owes Chairman: ‘Are we ready to vote’ on that’ amendment? 
fhis-is--I/m sorry. Which. is. that?. pees 


Ms. Copps: This is an unwritten amendment. 
Mr. Chairman: Section 23(a), then. 


Ms<. Copps*,:lt.s.23:(c) we're on. 


Mr. Chairman: No, we haven't passed (a) and (b) yet. 


Ms. Copps: We haven't? 

| Mr. Chairman: Not that I know of. 

| Shall section 23(a) carry? Carried. 
Shall section 23(b) carry? Carried. 


| On section 23(c), Ms. Copps has an amendment. Just read: 1t 
once more, Ms. Copps. 


| Ms. Copps: "Attending to the medical or companionship 
needs of the person or of an ill one et cetera. 


i. . Mrs Chairman: All in Gayour of one amendment? All 
opposed? The amenament is defeated. 
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Mouse Copps:guustea minute. It's not defeated; it's a tie. 


Mr. Chairman: Oh, I'm sorry. L didn't see.) Le) siartie 
vote. 


Hon. Mr. Elgie: Oh, the burden that falls on your 
shoulders, Mr. Chairman. Can you handle it? 


Mr. T. P. Reid: Does anybody want to make a bet on how 
the chairman votes? 


Hon. Mr. Elgie: I know how you used to vote as chairman. 


Mr. Chairman: You mean I have to keep up with what we are 
doing here? 


Interjections. 


Ms. Copps: How does the chairman vote? Did the chairman 
cast his. ballot? 


Mr. Chairman: The chairman votes against the amendment. 


Ms. Copps: Oh;.I'm surprised. 


‘Mr. Chairman: Does section 23(c) Carry, then; without the = 


“amendment? Carried. 
Shall section 23(d) carry? Carried. 
Section 23, as amended, agreed to. 


The committee adjourned at 12:28 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Thursday, November 19, 1981 
The committee.met.at.8:17 p.m.-in room No. 228. 


HUMAN RIGHTS CODE 
(concluded) 


Resuming the adjourned consideration of Bill 7, An Act to 
revise and extend protection of Human Rights in Ontario. 


Mew. Chainmans JicabDtthe meeting, to order’. 


Hon. (Mnaeimeagie:e Mr. wehaiuman,= Ms. SCopps “had irdisea” ;some 
questions about section 24(3)(b), and if she is agreeable, I would 
Me cto eave that.co Stand Until the next’ session. Mr. McClellan 
Said Jim Renwick had raised a question about section 12. I will 
Beaye jit up to you. to make the decision about “whether .we- can 
Meo vyemtnat) tonight sailnaterss, cheperight), to” free «speech ‘section 
which you will recall originally raised some controversy. 


Mr. Renwick suggested or asked about the reasonableness of 
adding to section 12 the phrase “any statement, notice, symbol, 
sign or emblem." We have reviewed that at great length and I have 
to tell you that the section as it is now is as it has been in 
other codes in this province and other codes in other provinces. I 
am sure you all know that it aimed at displays before the 
public--in the window for example, or in othere..-Settings--of 
symbols, notices, signs, emblems, or other similar representation, 
ASssinva window of a store and so forth. 


When you get into the area of statements, you Ger eintoOran Oc 
Po. feelings. that. 1° know,imany,, of, us have about how repugnant 
certain opinions and views and statements may be, Dut ethateinealiy 
Batcsnto the area. that. we clearly had to-look at about free 
Speech. In addition, it may well get into esome. jurisdictional 
problems. If you look at the Criminal Code, section 281(22), it 
Beearily  .says,. sand, if. -I J ihay Peace lu, "Everyone who, by 
communicating statements, other than in private conversation..." 


et cetera. 


Hemknow that the @ present “Arcterney Genera lor sir | Breeysi 
Bolumbia, Allan Williams, -‘has introduced a bill dealing with 
Peatements and. literature, sbut: it is our view thati frthe area -ct 
statements, be they oral or written, is to be dealt with, Lt 
Proultderbe.cdealt with veither*) inithe Craminal™ Codes or “through 
special legislation from the Attorney General, if he deems, and sit 
the courts deem, that the British Columbia bill is intra-vires. SO 
it would be my preference for those reasons not to change section 


Ph as it is written snow. 
Mr. Chairman: Any difficulty dealing with 12° now? 


Mr. McClellan: No, if hank Kt is- probably» swase to 
proceed, Mr. Chairman. 


2 
Section 12, as amended, agreed to. 


Gs 2U Do ils 


Mr. J. M. Johnson: Mr. Chairman, just on a point of 
clarification. or soraery,) 1 would Tare te ask the minister and the 
opposition if there is any time frame we could work towards. 


I had a meeting with the House leaders today and there is a 
problem pertaining to the timing. We have estimates that are 
running sbehind, and tia thore Vs san possibility, perhaps we could 
work towards a date to determine when this bill will be through so 
that we could report back “to the House. I am sure =enate al ivmembera 
of this committee would: like te’ see it sent, back te = he wnonce. sl 
I am really requesting is that we speed up some of the sections. 
Maybe Mr. McClellan and Ms. Copps would give some consideration to 
the problem we do face with the timing. 


Ms. Copps: (inaudible) get this whole process over with 
as quickly as possible. 


Hon. Mr. Elgie: Are you suggesting that we should work 
towards some time Tuesday or Wednesday of next week ? 


Mr. J.9M. .Johnson: 2. had-usuggested, jaw wl eCtes = ta) ccm 
Mr. Johnston and some of the people on the committee, and there 
was some thought that possibly we could be finished by next 
Wednesday. Is that feasible? 


Hon. Mr. Elgie: Can we work towards Wednesday then? 

Mr. McClellan: As far‘ as I. am “concerned, Yeou 1  OCamic. 
speak for my colleague Mr. Renwick who is ill this evening. He is 
not here. 

Ms. Copps: He was celebrating the victory. 


HOM. ray oe lo1ee Ang he: 4 crete in celebrating Manitoba. 


‘Mr. McClellan: The realities of November 17. We will go 
as quickly as is reasonably possible, Mr. Johnson. 


Hon, Mr. Elgie: There certainly seems to be a consensus 


to complete it as soon as possible, and we will shoot for next 
Wednesday. 





Hon. Mr. -Elgie: ,The next. is section, 22 6f the olae pire 
Does somebody have an amendment on 22 of the old bill? 


| Mr. Chairman: Mr. McNeil moves that SCCT ION 22). 0 ue 
bid bes tuck. ont. 


Hon. Mr. Elgie: I think the reason “Wor -enacie obvious. 


We included the whole question of application forms, advertising, 
interviews into the new section 22. 


Motion agreed to. 

















Om section“®23: 


Mr o> Chairman:. Mr. McNeil moves that section 23 of the 
old bill be renumbered as section 25. 


Motion agreed to. 
On section 25 as renumbered: 


Meee Chaitman:sawior there any. question om any “part of* tenac? 


pavthingtoen.. the old 237 


Me. scopes. Wercl1cnpotmqomuenrough.24-o0f the imnew bill. 


Meo Chaurmens (Yes, (wes did« Wee-did: it - ali. but —24(3)(b) 
wae cetvac FS NS 


Mewhich was set down. I think all we have to do is carry the new 


Section 23, as amended, agreed to. 
Section 25, as renumbered, agreed to. 
On section 24: 


Mr. Chairman: Mr. McNeil moves that section 24 of the 
bill be amended by adding thereto the following subsection as 
subsection 2, "The commission is responsible to the. administration 
of this act," that the subsections be renumbered accordingly, and 
that the section be renumbered as section 26. 


Mr. McNeil: Responsible to the minister? I did not like 
Phat epatceOnel tu. 


Honshu Blo le eh atmnotersure ledOvatt tire time. 


Mrows Chairman: "The .commission is responsible. .to the 
minister for the administration of the act" has been added as the 
new subsection 2. Is there any question on the new SSCULONeeoT On 
any, of the six parts? 


Me ACOs umOUl CO; nor SUCC LEY menue t set) cen Minister 
of Labour is specified under the definition OL nen mimMiSceris 


Hon. Mr. Elgie: No. There have been many presentations, 
Priyacelytand ito the Premier and to many of the members, that the 
responsibility of the human rights commission may from time to 
time need to be reconsidered, whether it should be with the 
Attorney General or some other minister, so this leaves it open 
for the government and the executive council to alter that if it 
is deemed appropriate. 


pice -CONPS > AS 1 recall the objection, rather than having 
a minister they had preferred the Legislative Assembly. 


Hon. Mr. Elgie: Yes. We ao not agree with that. 


Mre'Chairman: “Ls “it.just “wishful thinking~ Mr. Minister, 
EO leaves rt Opensiike that? 
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Hon. Mr. Elgie: No, I have no problems with it. 
Section 24, as amended, agreed to. 
Section 26, as renumbered, agreed to. 


On SeeCer1 on 25: 


Mr. Chairman: Mr. McNeil moves that section 25(2) of the 
bil “be amended “6y SUbSstilLuting? 225” for "26" ite “thes third Lane 
thereof, and that the section be renumbered 2/7. 


Section 25, as amended, agreed to. 
Section 27, as renumbered, agreed to. 


On -sectiom 26: 


iMr. Chairman: Mr Lane moves that clause (a) of section 26 be 
struck out and the following Substituted therefor: "(a)" to rorward 
the policy that the dignity and worth, "Or even oer so meee 
recognized and that equal rights and opportunities be provided 
without discrimination thatiS contrary comsew.s. 


Hon. Mr. Elgie: Members: of the committee, sg uthat Joamoly ae 
to bring that, in Jdine with -the new preamble iwordincg-eetiewold 
wording was in line with the old preamble and we simply altered it 
in line with the new preamble. 


Ms. Copps: in that Yegeard, to "pe liner Dine. with sour 
argument against the new preamble, we would have to move that 
"that is contrary to law" be deleted. I think the arguments for 
that position have already been well articulated and I will not go 
into them again, but we would move that "that is contrary to law? 
be deleted in the spirit of no discrimination in ranveenobanece 


Mr. Chairman: .Ms.. Copps,. you “are (movingeeeh cree note e 
new section 28(a) be deleted? 


MS. Copps: No. I am) moving “thatee!that wwe COnteany to 
law" be deleted at the end of the clause. 


Mr. Chairman: Ms. Copps moves that section 20a Oi rene 


bill be amended by deleting "that is contrary'.tow laws watmithe wena 
cChereok. 


| The same arguments »will) (be referred! back Ste, eitce theresmany 
discussion on that? All in favour? Opposed? 


Motion negatived. 
Becton 26(a)eagreed so; 


section 26(b) agreed to. 


Mr. Chairman: Mr. Lane moves that clause-™(c}"~or—section 
26 be struck out and the following substituted therefor: "to 
RCV OMME MG SPOT CONSIGeration a ‘special plan or program designed to 
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meet the requirements of subsection 13(1), subject to the right of 
a person aggrieved by the implementation of the plan or program to 
Pequest the “commission “to ‘recorisider “its” recommendation ‘and 
section 36 applies with necessary modifications." 


8:30 p.m. 
Hon. Mrs Bigies Nx really is just in line with 


government policy. Although the commission may recommend for 
monsigeration, .tnene .was.a. strong feeling that to, -recommend the 
introduction and implementation haa overtones of moral suasion 
beyond what the government feels is appropriate; accordingly, the 
amenament.indicates-it is for consideration. 


Mr. McClellan: Recommend to whom? 


Hons i obiree bie lesmulounvoonevernmmthe, commission, be it ‘an 
SP dividval; aupusiness Or “a2 Group of associdtion of "businesses, in 
Phe opinion. of) thes.commission believes there 1s some practice 
taking place that the commission feels woulda be benefited by a 
epeciaiweprogram. aTheescommissions,on; ats. own instigates some 
investigation simply within that business. If there are special 
programs indicated, ate may recommenda that program for 
consideration of the business or association. 


Mr. McClellan: Surely that is what a recommendation is. 
I do not know what the nervousness is about the language. It just 
seems to be a watering down of a once removed kind of thing. A 
recommendation is not an order or an instruction that has to be 
obeyed; it is a recommendation. 


Won. Mr. Elgie: Then “you twill not disagree with the 
amendment. 





Mr. McClellan: It speaks _to a nervous Nellyism that I 
wish we did not have to deal with. 





Hon... Mra, ielgie: . We will put your, “hero” “buttons “on you 
later. 





Mr. McClellan: I will have a red one, if you please. 


Ms. Copps: dips tet n ygkehe know whether tis; Imakes*  vany 
Bafterence win ne legal ‘transition, but “section 36° has’ >not » been 
passed yet. I do not know whether you can pass this before section 
36 is passed. 


Hone Mr nloie. That ~1Ss- "so alt through- the=-actvesrm you 
read section 13, which is the special program section, sit) eelers 
to a variety of sections later on. If the later sections are not 
passed, we will have to go back. 


\ 
| 


Ms. Copps: Okay. 


Hon. Mrs Elgie:” That *rs ‘One “or the difficulties with it. 
I think we recognize we will have to go back if things are changed 
in other sections. 


Section 26(c), aS amended, agreed to. 
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Mr. Chairman: Mr. Lane moves that clause (da) of section 
26 of the bill be amended by adding the word "Undertake @arter the 
second "and" in the second line, and moves that Ssectroqnessco, oe 


renumbered as section 28. 


Hon. «Mra -Elgie: << think’ Sthe  reasone ior adaing the word 
"undertake" should be apparent. It was our View ~ Cthaneecne 
commission might itself want to undertake some research programs 


other than sthosce =! tones. 


Mr.  MeClellan: .b ~assume that, “Wndertake (acess noceenean 
that the research will be buried. 


Hon. Mr. Eloie: This Ys mot the funeral eCrewe wa cua. 
Mr. McClellan: No, but it is the practice. 

Section 26(d), as amended, agreed to. 

Section 26 (e) to (7), inclusive, eqreca sco. 

Section 26, aS amended, agreed to. 

Section 28, as renumbered, agreed to. 

On Sections. 27 anc 26: 


Mrit) Chairman: “Mes, WONRSOn “MOVES “the tC Sec ii On Cle ecm 
of the bill be renumbered as sections 29 and 30. 


Motion agreed to. 
On section 29 as renumbered: 
Mr. Chairman: Ms. Copps moves that section 29 be deleted. 


Ms. Copps: I think we are setting a dangerous precedent 
by allowing any servant of the people that kind of immunity from 
the law either in a civil suit or any procecqunosswitimemaccee Maco 
information obtained in the course of an investigation. 


Bos Hon. Mr. Elgie: Just so ‘that Wwe  understendeswiatemweneare 
agoing here, this 1s in, line with. the McRuer! ureportelonutcivae 
rights, that administrative tribunals which have special access to 
information should not be required to give testimony about the 
information they obtain. That is the reason for it. 


I understand the dilemma people have about that, but they do 
have special access, and if someone starts a civil action, they 
have access to the same people either through preliminary hearings 


eae the trial or through the deposition of documents and so 
Gmths 


; Ms. Copps: It seems to me that the only position we 
hearad with respect to this situation one way or the other was from 
a complainant who felt she had been aggrieved and did not have 
access to pre-inquiry information that had been made available to 
other people, and it is in that spirit I am speaking. 


, 


_ Hon. Mr. Elgie: You heard John Laskin. The substance of 
the information obtained is revealed to be exact. 


| MS. Copps: ihe tecase.) doeam, =réerternringy* tor speerPicaliy--1 
PRink the name.is Krank or Kernik-- 


Goa. Mre@elqvec 1 remembers ner. 

Ms. Copps: She appeared right near the building. 
MrevGhairman: Any_ further discussion on the. motion? 
Motion negatived. 

Section 27 agreed to. 

Section 29, as renumbered, agreed to. 

Section 28 agreed to. 

Section 30, as renumbered, agreed to. 
Onasectione7s: 


Mabe Chairman.) That puts us in part IV, the “old ‘section 
29: 


MrecaiinaeMope od Oansons moves ithateysection 297 be renumbered as 
Section sl. \ 


Motion agreed to. 

Section 29 agreed to. 

Section 3l, as renumbered, agreed to. 
8:40 p.m. 

On section 30: 


Mi < Chairman: Miss Stevenson moves eat —SeCuLon ate be 
renumbered as section 32. 


Motion agreed to. 


‘Mr. Chairman: Mr. Stevenson moves that the number 3 an 
Peet pctmlinesoresection 30(1) of the bill be renumbered as 33. 


Interjections. 


Mr. Chairman: In section 32(1) Offs une new ae ied bald you will 
notice it says, "subject to Section 33, and in the old: pi Piet 
Bayer isubjectwtoesection 31." So it is just changing that see Lt Oree 
33. 


Wervare’ on old’ section 30, new section 32, but for some 
reason the government does not want to change it to section 32 
until the end> That is my understanding of where we are. 





Mr. McNeil: Do they want to explain the reasons? 


Motion agreed to. 

Section 30(1) agreed to. 

Section 30(2) agreed to. 

Section 32(1) and (2), aS renumbered, agreed to: 


Mr. Chairman: Mr.Stevenson moves that section 30(3) of 
the bill be struck out and the following substituted therefor: "A 
person authorized to investigate a complaint may, 


"(a) enter any place other than a place’ that is being used 
as a dwelling at any reasonable time, for the purpose of 
investigating the complaint; 


"(b) request the production, for inspection and examination 
of documents or things that are or may be relevant to the 
investigation; 


"(c) upon giving a receipt therefor, remove from a place 
documents produced in response to a request under clause (b) for 
the purpose of making copies thereof or extracts therefrom and 
shall promptly return them to the person who produced or furnished 
them; and 


"(d) question a person on matters that are or may be 
relevant to the complaint, subject to them percom ceric comia 
counsel or a person representative present during a questioning, 
and may exclude from the questioning any person who may be adverse 
in the interest to the complainant. 


aes person investigating a complaint shall not enter a 
place that is being used as a dwelling without the consent of an 


occupier except under the authority of a warrant issued under 
Subsection 8. 


nA5) Subgect to subsection 4, if a person whoeionor may be a 
party to a complaint denies entry to a place or instructs the 
person investigating to leave the place, or impedes or prevents an 
investigation therein, the commission may request the minister to 
appoint a board of inquiry or may authorize an employee or member 


to apply to a justice of the peace for a warrant to enter under 
subsection. &. 


" (6) If a person refuses to comply with a request for 
production of documents Or things, the commission may request the 
MeV ISter 60 ApooOI nt ta eboard oF inquiry or to authorize an employee 


Or member EO apply 60 a justice of, the peace. for -a--searech warrant 
ungers SYDSeEChIOn «7. 


. "(7) Where a justice of the peaceés vis) satisfiiedr uponsmue 
evidence upon oath that there are in a place documents that there 
1s reasonable ground to believe will afford evidence relevant to 
the complaint, he may issue a warrant in the prescribed form 
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authorizing a. person, named. in ‘the warrant’ to search «a place for 
any such documents, and to remove them for the purposes of making 
EOpDLES thereof or extracts therefrom, and the documents shall be 
returned promptly to the place from which they were removed. 


"(8) Where a justice of the peace is satisfied by evidence 
upon oath that there is reasonable ground to believe it is 
necessary that a place being used as a dwelling or to which entry 
has been denied be entered to investigate a complaint, he may 
issue a warrant in the prescribed form authorizing such entry by a 
person named in the warrant. 


uO)» Reawarrent issued, under. subsections) ,or) .S shall be 
executed at reasonable times as specified in the warrant. 


. "(10) Every warrant shall name. a é date on which it expires, 
which shall be a date not later than 15 days after it is issued. 


"(11) No person shall hinder, obstruct or interfere with a 
person in the execution of a warrant or otherwise impede an 
investigation under this act. 


wii?) «Subsection Li -bsqnot contravened by a refusal to 
comply with a request for the production of documents or things 
made under clause (3) (b). 


BL \ghscOp lLeissrOf hy Oralextracts from, documents removed from 
premises under clause (3).Ce}, sor ‘subsection 7; certified as being 
true copies of the originals by the person who made them, are 
admissible in evidence to the same extent as, and have the same 
evidentiary value as, the documents of which they are copies or 
extracts... 


Mibu) eel edonnson a Mroamcnhalnmany esl ahave ga question on 
section 32(3)(d), the last portion relating £o “any person who, may 
be adverse in interest to the complainant." 


Hone Mr elo les i Love seas ta result” of! “the problems the 
commission was encountering with, for example, the employer 
insisting on being present during the questioning of an employee 
POW ASeeuwWELnessS). ands the, tact. thatathe commission investigators 
were encountering intimidation of those witnesses, an amendment 
was passed allowing the commission to exclude other persons when a 
witness was being questioned. This revision retains that 
principle, but it also says that person. who is being questioned 
may have a personal representative or counsel present who is not 
adverse in interest. 


In other words, an employer would not be allowed to have his 
Solicitor there during the questioning of another witness. He 
mould be. entitied to have a counsel or a personal representative 
present while he was being questioned. But in the case of someone 
adverse in interest--in other words, an employer--while = an 
employee was being questioned, the commission officer could 
exclude that person who might intimidate the witness. I am not 
saying they would, but they might. 


Mr. J. M. Johnson: I assume that the intent. of this eS 
——_$_—_————————$_ 
to prevent intimidation. 
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Homratin. welgie: Thats rigit. Reversing the example I 
have used, it also gives the employer the right to have c counsel 
Or a personal representative if he, too, was being questioned and 
to exclude the complainant during the questioning. 


Mr. Chairman: Is there anything else on subsection 3? 


Hon. Mr. Elgie: I think you had an amendment somewhere 
invhere7eMs.2-Copps. 


Ms. Copps: Yes, but’ we did not carry subsections 1) anda 
yet. 


Mm. ‘Chalrmanss Ves wescla 


Ms. Copps: We did? Then subsection 3 is carried. These 
are notetrom the old things, “so 1t is irrelevant auemeri coupon. 


Hon. Mr. Elgie: You told me yesterday you intended to 
make an amendment. 





Ms.) Copps: Tf will, further along. 


HOM. Mie Bugle Okay. 


Mr. Chairman: So you are happy with the new S2(3)- 
Ms. sCopps: ses. 
Subsection 3, as amended, agreed to. 
Subsection 4, as amended, agreed to. 
S500 sii 
Ms. Copps: My amendment is on subsection 5. 


Mre Chairman: Ms... Copps~ moves.» that e-subsections Sian 
amended as follows: 


"(5) Subject to subsection 4, if a person who is or may be a 
party to a complaint denies entry to any place, or instructs the 
person investigating to leave the place, or impedes or prevents an 
investigation therein, the commission must apply to “ar justice cn 
the peace for a warrant to enter under subsection 8." 


Ms. Copps: Basically, the amendment deletes, "may 
request the minister to appoint a board of inquiry or may 
authorize an employee or member to apply." That means that if a 
berson went to a place of employment and that employer, at” that 
time, did not want of his own free volition and free will to give 


entry or access to the place, the commission must actually obtain 
a warrant. 


“Were would be no alternative of convening sa board gos 
inquiry. We believe that a board of inquiry normally is convenened 
when there has been enough proof put together that a person may be 
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puilttysortyanviolation. swe feel «that there is a notion of presumed 
guilt here if you call a board of inguiry simply because someone 
happens to feel that you should not be coming into his premises. 


WBasically, the amendment would be "must apply to a justice of the 


peace for a warrant to enter under subsection 8." 


HO. aaa.) Soto te sa. Mine meCratrman, 0. ~have . togesay that to 


imimpute to a board of inquiry a preconception about the decision 
Mthat is to be reached is not really intended; nor would I accept 
meiak¢ecarOOardsrOtmungquicye has -sany vimplication ‘that “there is’ a 
'determination in any way in that board's mind that there is guilt. 


GakerarSeGbOnS, ana SecVOUmwKNOW,.4.1n  thiss.particular . situation 


mallow the board to adjourn so that the parties and the board as 
indicated may review any documents. We have included in these two 
moptzonsatfull principles. of natural, justice, in other. words, either 
mthe obtaining of a warrant or the presentation of documents only 
at the subpoena issued by a board on inquiry, at which point all 


of the normal rules of natural justice apply under the Statutory 


/Powers Procedure Act. 


Remal thayeaisaid “sbefore tin omy, statement. and. ons ,other 
Pceasctons therein wWiliye be “times: swheng.there:.1s not, sufficient 
pnftormation avaiwabile to,fjustify;a:warrant.. In the absence of some 


Shalternative, the commission would be powerless. There are numerous 


examples one can think of--for instance, a one-employee 
-business--where there is nobody else to give any evidence, and the 
only other information that is available is information on the 
| records. 


Mhereém is, greatidoubt..as to whether. or, not a justice of the 


HWpeace would consider on that basis that he is satisfied on 


evidence upon oath that there are in that place documents, and 


that there are reasonable grounds to believe they will afford 


relevant information. So I have to stand firm on the amendment as 
PeminaverLSubmMitted aitew Ile teel. that. without that .the commission's 


iprole is seriously jeopardized. 


Mss, « CODpSiw olOs aresponds (tol that, Mr. Minister, from my 
reading of the legislation to date, the reason that under other 
circumstances a board of inguiry is called is that after there has 


Se5een an investigation there seems to be a reasonable basis for 


Pcomplaint. Therefore, you convene a DOStCmPOLIeINGULrYmtOn alieratt 


Pacts ,mtougetmit alloin «writing and. to get he transcript sso that 


you are able to proceed with the complaint based on an alleged 
infringement of human rights. 


This suggests that under some circumstances you may not. be 
able to get a warrant in the course Or atheminvestigation, Of the 
complaint. I am sure if you went to the police department they 
would suggest the same thing, that in some cases they are not able 
to get a warrant, and presumably the notion of obtaining a warrant 
fs deemed to protect: all of our individual liberties. Iv have tried 


mo, present it in.a neasonable way in that I would suggest in the 


majority of circumstances you will not run into problems. You will 
carry out an investigation, and most people would probably have no 
objection to either allowing entry or to having documents copied. 
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If, however, there is a problem, I maintain ehat! shtaystioulad 
be an individual's right to deny entry if there is not a warrant, 
and that the situations where this would arise woula Centamnly “neg 
be numerous. The alternative you have suggested is to convene a 
board of inquiry. I am not suggesting that the board of inquiry is 
presuming guilt. All I am saying is that in any other section of 
this code the only time a board of inquiry is convened is when 
there have been enough facts gathered to build a case for an 
alleged human rights violation. In this case, we have the 
situation simply where a person does “not Want’ @his™ prece™ on 
business entered or investigated without some background material 


to back up that investigation. 


I stiggest that if there: isa’ problem *withe usercoccesc matic 
peace, then maybe we should be attacking it in that way. I have 
heard the argument from some groups that “int Many ™@inStancesi gig 
would be hard for a human rights commissioner to obtain a warrant 
because justices of the peace may not be positively disposed. If 
that is the case, then we should’ be attacking “that: problenwand nor 
trying to circumvent it through the Human Rights Code. 


In any case, the arguments on both sides have been well 
aired. and I do not want to tarry “wlth @uhis. odo #iecl sanowever, 
that if you allow people the option of requesting a warrant if 
they feel that your coming into their premises iS an intrusion of 
their privacy, it iS a reasonable request and one that can be 
complied with relatively easily and speedily, according to most 
lawyers who appeared before the committee. 


Hon. Mrs Elgie: I have no further comments, Mr 
Chairman. I have made my position very clear that I think it is 
absolutely essential that this subsection and the subsequent one 
remain as they are with that option in place. 


Mr. Chairman: Is there any further discussion? 


Mr. J. M. Johnson: Mr. Chairman, I have a question to 
the minister. Is the provision, "or may authorize an employee or 
member to apply to a justice of the peace for a warrant to enter 
under subsection 8," not less power than they have today? 


Hon. Mr. Elgie: They could do that today. 


Mr. J. M. Johnson: Without a warrant? 


HON. “Mr vw rigre: = Nor 1 someone blocked their entry 
today, they would have to go to a warrant. We are just spelling it 
Out so the people understand that they ‘have «thei right tor tel 
someone, Prou fcannot!- enter. "= Temas impVicit eb686res: shirt’ bnoe 
explicit. Now we are making it very explicit that if someone says, 

No, you cannot come in," then the commission hasS=two opt lons;, arce) 


to get a warrant or (b) to appoint a board of inquiry over the 
LSSrewoOL entry. 


Mie a. el Johnson: If someone were to refuse or deny 
entry, then an officer of the commission would Simply request that 
the justice of the peace write a warrant to enter the premises. 
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Peper MElcic:s That Mist rights wer, are, talking “about 
business premises too, Jack. We are not talking about a private 
dwelling. 

Dice cCopos: ) That is the choice... He does not have ‘to get “a 
warrant. He haS a choice to either convene a board of inquiry or 
get a warrant. There is no compulsion on him to actually get a 
Harrant.- In fact, according \to &the,.wording,..in, this ,particular 
pect ionme. theremis 2no. compulsion won him. to) convene’”a ‘board: sof 
inquiry because it does not say must, it says "may." 


Hon eer MELg Leewal hate omrcorrect. “He tcan wdrop.. it girahe 
wants. 


Mr.-Chairman: Shall) subsection 5 carry? 


Hon. Mr. Elgie: No, Ms. Copps has an amendment on the 
ELOOr.. 


Mra Ghairman:. Oh, yes. Are you. ready to.vote on the 
amendment? 


Motion negatived. 

Subsection 5, as amended, agreed to. 

Msue Gopps:icCanvele Just yrintroduce the same amendment on 
subsection 6? I think everyone understand the nature ofpethic 
amendment. Do you want me to read it into the record? 

Mr. Chairman: No. 


Hon < (Mrepibigres No2e: 


Ms. Copps: Tti«dS. the 4same — amendment, ~-and the same 
argument. 


Mr. Chairman: The old deletion amendment. 
Motion negatived. 
Subsection 6, as amended, agreed to. 


Subsections 7 to 12, inclusive, as amended, agreed to. 
9 p.m. 


MereeCopps:: Links iis. 6 gGoingseso Mquickly ="iNever rend, = |) uSt 
eavry eit 


Mr. Chairman: The record shows that Ms. Copps is opposed 
to-- 


Motu Coppss. Thepsrecord does not show ethatee Imam onenthe 
wrong one, so just carry ieee 


Mer LoChaltrumanYe2cSorrys;; Ese Was just trying to get it) eon 
there for you. 
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Ms. Copps: Why do you keep looking at me? 


Mrs. §Chairman : IT «would slike) topgmoveuggiae quickly as 
possible, but I do not want to be accused, Of) carrying: thingsistce 


quack bys 
Subsection 13, as amended, agreed to. 
Section 31, as amended, agreed to 
Section 32, as renumbered, agreed to. 


On section 3. 


Mr. Chairman: Mr. Lane* moves: that Pisect icone Ie) es acl piche 
bill be ‘amended by striking “oltre "S470ein sencameni romance ance 
substituting therefor "36" and that ssection Sl goteitne) Derr aie 
renumbered as section 33. 


Section 31, as amended, agreed to. 
Section 33, as renumbered, agreed to. 


On section 32: 
Mr. Chairman: Mr. Lane moves” that @sectiony 2 2itofieenerepl ue 
be renumbered as section 34. 


Section 32, as amended, agreed to. 
Section 34, as renumbered, agreed to. 
Oneseétion 33% 


Mr. Chairman: Mr. Stevenson moves that section 33(2) of 
the bill be struck out and the following substituted therefor: 


"(2) Where the commission decides to not request the 
minister to appoint a board “of “inguiry;” it » shatlbwaavicemmtne 
complainant and the person complained against in writing “Of #the 
decision and the reasons therefor and inform the complainant of 


the procedure under section 36 for having the decision 
reconsidered." 


Mr. Stevesnon also moves that the section 33 be renumbered 
as SeCt Yon. 35% 


—s 


Hon, Mr. Elgie: if think the amendment is really 
self-explanatory. We just felt that if a commission decides not to 
proceed with a board of inquiry that the person who is complained 
against should have some record that the complaint was not 
sustained. We recall a case during the public hearings of a TTC 
driver who complained that no one had ever told him he had not” 
been guilty of an offence. That is to clear up thatskindoterscue. 


SEGUiIOly so, es amended, agreed to. 


beceron 35, -ac renumbered, agreed to. 


\ 


J 
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MewecChaliiianin Did, eyOu Nave “a .question, Ms. -Copps, on the 
new section 34? 


MS. Copps: “No, “Hot “on the new’ 34, but a slight amendment 
on the new 35. 


Mu? (Chaitrmanwes thought. dacarried..it. 


Mss eiGOpps sa ticesamenanent .wasietO. change, “may” to “must” 
under S5(L)).to read, “the commission must request the minister." 
That) iss.simply. to make. sure that if there is. enough information 
there, a board of inquiry be convened. From the way it is worded 
at present it would leave the option up to the commission. Even “if 
PnemAeCVICeNCe Vawancentseyanmml nou ry,. “chey .Still.-do: not have to 
POonvene. It wiinkess VOU Lepldces, may s With must” uncer section 
8541) ofthe new one. 


Mru. -Cheinmanv eanyesoDjeec von, co 35° ‘being “uncarried™’ and 
going *back™to: 35(1)? I ‘suggest wero So that we can continue. 


Ms. Copps moves that the renumbered section 35(1) be amended 
bypchanging "may" stor "must" -in, the fourth line. 


Hon. Mr. Elgie: The commission, Mr. Chairman, 
occasionally runs into situations where it gets up to this point 
and the complainant either cannot be found or decides for some 
reason he does not want to proceed with it. Even when it has 
reached that final stage, I have to tell you that in the documents 
that come before me there occasionally are cases that get to that 
point. I think we should leave the commission free to make those 
decisions. 





Ms. Copps: The reason I raise that point again goes back 
to the individual who appeared before the committee who had been 
told at one point that there was going to be a board Ob Lc Ua bey. 
convened-- 


Hon. Mr. Elgie:: Claimed to have been told. 
Ms. Copps: Right, pandecpoen Pt shever materialized. 


Hon. Mr. Elgie: The fact is, though, and I think “counsel 
will support me, that individual had two Optdons Open, rac micoae 
point which were not exercised. One was to go to the Ombudsman and 
the second was to ask for a judicial review. Neither option was 
exercised. I think there is ample protection for those people, or, 
Rndar, this, newueDill, they. awould. have -the right sco request 
reconsideration. So there are three options now for somebody who 
is/not..satisfied. 


Ms. Copps: Do you want to vote on the amendment? 


Mr. Chairman: Yes. New section 35 has been uncarried. We 
are voting on Ms. Copps' amendment to 35(1), to have "may" changed 
to "must". All in favour? Those opposed? 





Motion negatived. 
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On section 34: 


Mr. Chairman: Mr. Stevenson moves that section 34 of the 
bill be stuck out and that the following section be substituted 


therefor: 


" 36(1) “Within “a period: of lbsdays of =the datesotenarvriig 
the decision and reasons therefor mentioned in subsection 33(2) or 
subsection 35(2), or such longer period as the commission may for 
special reasons allow, a complainant may request the commission to 
reconsider Tes decision by filing an application Eor 
reconsideration containing the concise statement of the material 
facts upon which the application is based. 


"(2) Upon receipt of an application» ECrmvecone Gera ton ari 
commission’ Shall aS soon as iS practicable "nocrtyemtnese oe, on 
complained against of the application ‘and Yafford* =the eoersonm van 
opportunity to make written submissions with respect thereto 
within such time as the commission specifies. 


"(3) Every decision of the commission on reconsideration 
together with the reasons therefor shall be recorded in writing 
and promptly communicated to the complainant and to the person 
complained against and the decision shall be final." 


Did you include an amendment there to renumber? 


Mr. Stevenson: The renumbering was actually in there. It 
was 34 and ft 1's now 36. 


Mr. McNeil: In this subsection lv vare section 125 (24) one 
section 35(2) the renumbered bill or thé originalepi. i? 


Mr. Chairman: That would be the renumbered bill. I think 
we had better check that. 


Hon. Mr. Elgie: I think he is rights Mr )Hess, come oe 
know what we are saying here? Ron McNeil has just asked, if you 
look at 36(1), if 33(2) and 35(2) are referred to within 
subsection 36. 


Mr. Hess: Those are the renumbered ones. They refer to 
the revised bill. 


Mr. McNeil: Those are the renumbered bill. 
. Mr. McClellan: In subsection 2 what does "as soon as is 
1S practicable" mean? Why did you not put “atime frame ‘on thateow 


do not see why the commission should have a basically open-ended 


time frame for a reply. It seems to me a fairly routine matter 
that we are dealing with here. 


Hon. Mr. Elgie: What about forthwith? 
Ms. Copps: How about within 60 days? 


Mr. McClellan: Why do you not put a time frame on it? 
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Hon. Mr. Elgie: Because the commission does not meet 
every day. It meets one or two times a month, sometimes more. It 
is uncertain when they meet. The full commission meets once a 
month or on other occasions if necessary, and I guess that is the 
feasomercm. Loaving. that. kind gor, flexibility, .is. it not, Mr. 
Stratton? 


OS kD eis 


MewsStratcons=) Entnk that: 1s uZthe reason. 

Mp, McCreéPian: o"rorthwith.. "Your have no. problem there? 
Hon Mr. Blgie:.Forthwith? 

Mr. McClellan: What does "forthwith" mean? 


Hon. Mr. Elgie: As soon as it is practicable. What is 
the problem? 


Mee a 1CODPSs qa ine, provlemay tor. the one thaterwas raisea. "et 
think that people were very happy about the fact that the time 
Pimig “was speCizied, in’ sthe. complaint” period “in ‘the* first 
Subsection. You have specified a time limit on a complaint. A 
number of people who came before the committee suggested that one 
of the problems with the commission is that it may take a year or 
two sometimes to resolve a problem one way or the other. So maybe 
we could suggest that they would set a time limit of 90 days. 
Would that be reasonable? 


Mr. Armstrong: That would suggest a period longer than, ~ 1 
think would be desirable. 





Ms. Copps: I would amend fee thnen to=say “60 days. = 
Interjection: How about 30 days? 


Hon. Mr. Elgie: "Shall within 30 days?" Would Red aah gee go 8 
days" give anybody any trouble? 


Mr. Hess: What would happen is a practical matter. When 
they get an application for reconsideration, it will probably go, 
and there may be something new raised ands they. “will Mave, to 


reinvestigate. 


Hom. Mre-oiote: Ll *Sseece 


Mr. Hess: You cannot tie these things down. They are not 


cut in stone. They seem to think it is a very simple little thing, 


that it is a piece of paper that comes in, so you are just sending 


Mout a piece of paper. It is not so all the time. 


Hon. Mr. Elgie: I guess the point 1s it may require some 
reinvestigation. 


Mes -McCleblanzert, . Ss =not” <an academic question that we 
are raising. One of the problems with the commission has been the 
length of time that its procedures take. If it"rs" possible” tor put 
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in the legislation the kinds of things that are supposedly built 
into the occupational health and safety designation of standards 
procedures which work so well, then it is worth an effort. We have 
to pursue this in an exploratory kind of way. 


Hon. Mr. Elgie: In the light of what of what Mr. Hess 
has saia and that 1 had forgotten about; ‘they mignhntehavyetcomcarT, 
out some further investigation. I do not: Sthinkiiweermanmcre sheer, 
hands because we do not know what the nature of the investigation 
might be; nor the particular case load they have atethemtine-qso cf 
think we do have to leave it as is. 


Ms. Copps: Bearing that in mind, I think that was one of 
the complaints that was made by a number of groups that appeared 
before the committee, that sometimes the case load certainly does 
impede their progress on a certain case; and if they were tied in 
to a certain time limit, it may torce the Mintstemetomre lease 
extra funding for the commission for purposes of investigation. 


There was a time limit on the initial investigation which I 
cannot find offhand here. Is it 60 or 90 days? I remember a number 
of people commented on the fact that they were happy with it. 


Mr. Hess: Nos What you are talking abouts the “cine tor 
the complaint. 


MS. Copps: Sure, the 6riginal complearnu. 


Hon. Mr. Elgie:.One of the “things that hasteqivern~eeic 
commission great trouble, and I am sure Jim Stratton could speak 
to 1t,.is that there is not a time Limit now withmrecand tto gwocume 
complaint took place. People can come) in” with Jamcamolaineethar 
took place 10, 20 or 30 years ago, and that “has been onemor tne 
major problems the commission has. Is that right? 


Mre (Stratconm: Yes, that. is correct. 


Hon. Mrs, Elgie:. Within this code, \iwe Shaveuuser. cunt one 
tine on chat. 


Mr. Stratton: They will be complaining over situations 
that will themselves be four or five years-- 


Ms. Copps: But that is not the time limit that was 
referred to. There was a time limit to begin an investigation, I 


believe. Te this the six months, that. it) hadsto. be wa more. recent 
complaint? 


eh Hon. Mr. Elgie: There is a six-months section in this 
pa 8 


Ms. Copps: Yes, I realize that. 


a poe Mr. Elgie: I do not think there was ever any time 
limit for the commission to Carry out its reconsideration. 


aig MSs Copps:. No, “not othe "reconsider sui mee ite apne 
Intel, tovestigqation, 
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7, (Hee. Mote bore: MNO pmucner et, Never MmWwasen ) Theres tare, ytime 
limits Ware tegard: to the appointing: ofvarboard.of inquiry -and the 
issuing Gf the decision. Ofaae DOeLrade ob inquiry. anc thas has been <a 
major-- 


Ms. COpps:> That s@whereastiie, 30 tdays)-came,. in. 1S snoteathe 
SAne a eprinciole wsinvolvedr vou “are. asking the ~commissloniysto 
reconsider a decision not to convene a board of inquiry? 


HON»; Mr Higde: ves. 


Mea. COppSs —hererore = ies would suggest Penere ey should “be 
Sone Cina oOrntame slamrerone tte Ln view, of the SPact “thatthe «board 
eitinguiry -decisiom is 0 ndays 1 would suggest; ~in- anmeffort “to 
Dew ccasonable sy) ethaty comeone = wie puts) Vin s\am@erequest. “fon va 
reconsideration should be given some kind of an indication within 
S0ecdayse Lothipk that is being generous. 


Hon. oMrremalgie eWiatesyOu.sares@cover looking ..is; thatanthe 
Ponmissionsulay, mereeraereCelvingeetnis, . (a). decide that further 
vestigations tS.neeqed ors (bie decides that it needs to meet with 
Phegpeaties race: ton Lace yw Therewaromanvanirety of things they may 
do aS a result of receiving the complaint. I do not think you can 
eie their hands. in cterms,0f ,time. 


Ms. Copps: If no action is commenced within that 
Spec f ved period, senate 1} oesties probleme erhe problem that was 
outlined by a number of groups related not to further 
investigation in terms of investigation, but it was the fact that 
they had not even started dealing with the complaint within months 
after the complaint was made. 


I would think if you take a look at subsection 2 again, what 
you Hare ‘suggesting here» is,” "Shall wathinseoOuvday Se notiiyasine 
person complained against of the application)and #abtordathe,»person 
to make written submissions with respect thereto within such time 
as the commission specifies." What you are saying is they have to 
respond. to that complaint within a certains \periodseof, times 
Possibly in terms of just the response rate, maybe 30 days would 
be reasonable. That is not suggesting the commission has _ to 
resolve the complaint within 30 days, but it is saying that it has 
to respond to the person within 30 days. 


Hon. Mr oblgies They.-may..decide not. to proceed with it 
then. They are not required to do any of thats 


Msi. ‘Copps:, -YAnd)s afford @the ssperson thes! oppottunaty to 


Boake written submissions with respect thereto." Il JUS bt. Le tea 


"within such time as the commissions specifies." 


Hon. Mr. Elgie: My view still Standsiee IgeGovenoc ~<think » we 
can totally tie the commission's hands. There are such a variety 
of situations that may present themselves that I think they need 
some flexibility. 


Ms. Copps: That would simply be requesting them to 
respond within 30 days. 


Hon. Mr. Elgie: I understand. 
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Mr. Chairman: Do you wish to move that amendment? 


Ms. Copps: Yes. 


Mr. Chairman: Ms. Copps moves that the words "as soon as 
is practicable” in section 36(2) be replaced by the words "within 


30 days" 


Mr. 3. M. dJohnSon: Are you “Saying "you wouldmenaigee. as 
———————— — — ee. nS 
SOCnwao Sp rhactlcaDle.-— 


Ms.» Copps:,7TO “within 30 .dayve."eiheyv ust contact marr 
person within 30 days. They (do » not. .aven (UC iCCMp. Ceca cic 
investigation. They just have to get in touch with them and Say, 
"Look, we have received your complaint and we are proceeding with 


Dees 


Mr. Chairman: Fine. ip think we have had enough 
discussion on it. All in favour of the amendment? Opposed? 


Motion negatived. 
Section 36(1), (2) and (3), as renumbered, agreed to. 


Mr. Chairman:. Ms. Copps moves the “addgtion sorsea wenew 
section 36(4). toneread:. "The decision of. the = %conmission sunder 
section 36(1) shall be subject to review in accordance with the 
provisions of the Judicial Review Procedure Act. 


Hon. Mr. -Elgie;s Just a minute Could) we gust, finaeuner, 


Ms. Copps: It is that section 36 be amended by adding a 
section  36(4); which basically means “that ) Git, Sthe Meommiccion 
decides not to convene a board of inquiry and reconfirms that 
decision, that decision will be subject to judicial review. 


How. ©iMr.e. Elowes It, .1S ~ alreadyei3subiect wr osme ci omas 
review. I think the amendment is superfluous. 


Ms. Copps: If the commission chooses not to convene a 
board of inguiry-- 


Hon, Mr. Elgie: That is subject to judicial review. 


Mr. McClellan: Under what section? 


Hon. MrGElgie: It. does “not faves tom pelenoeeTe already 
under-- 


| Mr. Hess: The Judicial Review Procedure Act. Perhaps i 
might explain the purpose. By Saying that the decision shall be 
final, that imports the language in the Judicial Review Procedure 
Act because you can apply for a judicial review of a decision of a 
statutory tribunal. which is final. aSinee: ethvee eee ee would 
affect the rights of a person who has beens dengeneeue on mee 


inquiry, it would be a matter that would be reviewable under that 
act; so this amendment is unnecessary. 


ere Ol ie tls 
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Ms. ‘Copps: The amendment at least spells out to those 
who may not otherwise know that they do have recourse to judicial 
review if, in fact, the commission chooses not to convene a board 
of inquiry on an investigation. 


Hon. Mr.» Elgie: The Statutory Powers Procedure Act could 
beanadced Sabiemethrougm sche wach, . so. ;could the > Judicral Review 
Procedure Act and so could the Ombudsman's Act. You could add all 
Sopts Os. things jutput; that wsejustepart Of,our statutory) and common 
owe RieeOunOCUEENa nh awe wcan., ctarteragding things “all through the 
bill because it is already the law. 


Ms. Copps:, Mr.. Chairman,,..i.. was under the impression in 
the last six months of hearings that we have had a number of 
complaints from groups who are of the impression that unless a 
board of inquiry is convened there is no recourse to further 
judicial review. 


Mr. Hess: That’ as under-theold code. It has nothing to 
do with the wording of this code. A decision of the Court of 


| Appeal in the ex parte Kitchener food market case made it: quite 


clear you could not apply for judicial review on the refusal to 
appoint. “a "boards ‘of (inguiry°tunder the “old code. But this is an 
entirely different code with different language and -so_ the 
principles would be quite different. 


Ms. Copps: Sections | asays,) I LLOM a, Cecislonu or order of 
the board," which is the board of inquiry, not the commission. 
Section 41 is pursuable to Divisional Court after a Hoara, of 
decision has been made. If there is no board of inquiry convened, 
I think there is some guestion as to whether or not you can 
proceed to divisional court. There was certainly was some question 
in the case of Bhacunte versus Seneca College. 


Hon. Mr. Elgie: That case was never taken to the 
commission. 


Ms.* Copps: “That case was taken to the commission under 
Bix Oiftrerent) formsepriocr to-- 


Hone Mr. Blgie:-Yes, but not;at that particular time. 


Ms. Copps: Nevertheless, I think thee Divastonal “Court” or 
the Supreme Court ruled at that time that the human rights 
legislation fell within the purview of tier Unica ie = so CS 
commission. It was not a tort by law. 


Hons Mra Bloteseithate us pea etditterent problemi Mentirely: 
hirnsthotwaLll, wcneaparticular ypadfir ia case was never taken to the 
commission. Secondly, the Bhadirla case was trying to establish a 
principle of common law, pete va that a contravention laid out in 
the human rights code was, in riseltrt, alr actionable: Lore in (Civ L 
law. That is what the Supreme Court said was not true. 


Ms. Copps: From my reading of section 4]]°-MEe? Minister, 
it states that a board decision can be mursned. com tre Divisional 
Court, but that specifies after a board: of ingwiry- If this is 
redundant legislation, why is it thateunder’ 41 gt specifies boara 
of inquiry and does not say that any decision of the commission 
shall be pursuable to Divisroner Court? 


ee 


Hon. Mr. Elgie: Because this is a commission decision as 
opposed to a board of tribunal's decision. Unless there is the 
right of appeal given from a tribunal's decision, there 1s not 
any. Some legislation does not give statutory CripunalSsctne= fr tqne 
to appeal. We specifically give it in fact and law to the 
tribunal, but the decision of a commission is automatically 
subject to judicial review. We could say that the decision of a 
board of tribunal is appealable only on basis Of "fact oT jonrty son 
the basis of law, one or the other, but we have said both because 
we think that that should be so. That has nothing to do with the 
commission's decision not to proceed, which is something that is 
already subject to judicial review. 7In” they commresvony secs opposed 
to the tribunal, nea wore justice has taken place with 
cross-examination, witnesses and counsel. 


Mr. McClellan: One cour proceed against the 
commission's decision not to appoint a board of inquiry under the 
Judicial Review Procedure Act? 

Hon. Mrs Eigive: naw as rigiu. 

Ms. Copps: I would let the amendment stand as proposed. 

Motion negatived. 

Section 34, as amended, agreed to. 


Section 36, aS renumbered, agreed to. 


My. Chairman: Mr. Lane. moves that: section (35)ctmetne pi 
be renumbered as section 37. The only chance is a4 renumbperina. 


Motion agreed to: 

Section 35 agreed to. 

Section 37, as renumbered, agreed to. 

On. SecUron S6: 
0 Mr. .Cheirman: Mr. Lane .moves that Sécttons 36 (lot eene 
bill be amended by striking out the number 38 in the fifth line 
and substituting therefor the number 40. 

Motion agreed to. 

Section 36(1) agreed to. 

SeCeEs ONS SCie as renumbered, agreed to. 

Mr. Chairman: Mr. Stevenson moves that subsection 36 (2) 
Of “tne teil pe amended by. striking outaclatcse (e)mand relettering 
the clauses accordingly, and that Clause (e), as relettered, be 


amended by adding in the second line after "or subsectirone4 (2) on 
of alleged conduct under section Eh yay 


Motion agreed to. 
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Ms. _COpps: Mr. Chairman, that amendment was carried 
under section 38, but I have a further amendment to section 38 
which was previously numbered section 36. 


Mr. Chairman: What part? 
Ms. Copps:.At the very end. 


Mae Chaat Men pa WearwileeOpICk at fup ea i. think: ~the, nextsione 
will be subsection 4, 


Ms. Copps: You are on 38(4)? 


Mre Stevenson: —There iS? an. amendment to" the “old °36(3) 
and then there 1s another amendment that renumbers it 38. So there 
are two of them coming here. 


Mr~« Chairman: Let us deal with them and then ‘we will 
come back to Ms. Copps. 


Mrar St avenconm movesu thacmsupsection 36(3)=of sthe “bill, be 
mamendedmepy sstrakinge out, 2(e)rsOmenr)>. in the second line and 
Beubetatuting= therefor -'2(d)j or clause '2(e).” 


Section 36(3), as amended, agreed to. 
#9:30 p.m. 


Mr Chairman: Mr. Stevenson moves that ~sect ron 36° “be 
renumbered as section 38 and the following subsections be added 
thereto: 


"(4) Where a board exercises its power under clause 12(1) (b) 
of the Statutory Powers Procedure Act to issue a summons requiring 
the production in evidence of documents or things, Loscmay7. upon 
the production of the documents or things beLorem tc, adgourn=.che 
proceedings to permit the parties to examine the documents or 
things. 


"(5) The board may, where it appears to be in the interests 
peeeictice, | ainecoythatyythesmboard, Fand the parties and their 
counsel or representatives shall have a View BOLnrany. piace — Or 

thing, and may adjourn the proceedings for that purpose.” 


Is there any discussion on that? 


Hon. MIE. Elgte:. MS." Copps’ Mand" Mr. McClellan, those 
|'amendmentS are the amendments relating to the possibility"=oc 
appointing a board of inquiry as an option if entry or production 
of documents is refused. It simply says that the board may require 
the documents to be presented before it. 


Ms. Copps: Yes, I understand i 


Section 36(4) and (5) agreed to. 


| Mss: Copps: iy have», an amendment to add a subsection 
which would previously have been section 36(4). Now it is 38(6). 
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Mr. Chairman: Ms. Copps: pc cmoves e. thas section 38, as 
renumbered, be amended by adding thereto the following subsection: 


"(6) It is sufficient “for the "commiss ton @ecige- capil icieee 
primaweacie case, 


Wa) by evidence of) conduct sthatm but for its motive would 
constitute an infringement of right by the complainant; and 


"(b) that the person who is “alleged §~toehave infringed the 
right “engaged directly or’ indirectly aan the conduct and by 
alteging .wEEHS or without “evidenceslac prohibited Groundweon 
discrimination constituting the mode for the conduct —ana@ the 
burden of the proof to disprove’ the primap facie’ case sonwthe person 
who is alleged to have infringed the righty’. 


Hon. Mr. Elgies: DO you want Om “say” wem@can Suse. cic 
arguments previously used? 


Ms. Copps: Yes. On the “issue of | the »pbrame, stacitesscace: 
again, 1t).ais tryang” to establish .aeaCcaSe parc mmeceaooia ne 
accommodation in kind of a through-the-back-door method. That is 
not putting my case very well, but we have been through most of 
the arguments and I am getting a littie discouraged “as (to my 
chances for success, so I. will not really want -to comment any 
further. 

Hon. Mn Elgie: I do not think you should get 
discouraged. You should get the hero medal for frequent attempts 
from various directions at the same issue. What we are neally 
dealing with here is the introduction of the primctolemor sconcuce, 
which is believed by some could relate only to the issue of accese 
and make access itself a prima facie evidence of discrimination. 

Ms. Copps: Yes. 


Hon. Mr. Elgie: We would oppose that on the grounds that 
we have discussed on several sections. 


Mr. McClellan: It is. reactionary and totally-- 

HOM Mis oles Consistent. 

Mr. Chairman: She should try it. She would like it. 
. Mr. Chairman: Any further discussion. Ready? All those 
in favour of the amendment? Opposed? It is a long count. Sometimes 
1t takes a while to get around the table. 

Motion negatived. 

Section 36, as amended, agreed to. 

Section 38, as renumbered, agreed to. 


On Section 37: 


se) 


Mr. Chairman: Mio Mcheamrenoves that ~section.~37(1) be 
amended SVUBStrikinahoucy) tiem WwoLrocp mis cO Teuuired. tn Eire “Second 
bine vtande, DYs.adding: the words, "upon request” “after the “word 


rrurnishneda" in the. last line. 
Motion agreed to. 


Mr. Chairman: Mrs McLean further moves that section 
Bebe struck Obtsandeehate section. 37 be “renumbered as section 
39. 


Hon. Mr. Bigren Itw is =thesisame reason” 1~ gave-yous for’ not 
Meccimomthe postetutory review. sit is valready there. and owe do not 
need that. 


Section 37, as amended, agreed to. 
Section 39, as renumbered, agreed to. 


Hon. “Mr we abicte> excuse meme could ‘I justr interrupt =fora 
moment? "YOU WLLL recall we! changed, in “section ‘16,4 the issue of 
obstructed access. We changed the wording around. Do you remember, 
BMs.  Copps? 


Ms. Copps: Yes, I distinctly remember that. 

Mr. McClellan: We all remember that, yes. It is shameful. 
Hon. Mr. Elgie: Just so we do not go through that again. 
OneseCu Pons ou: 


Mr. Chairman: Mr. McLean moves that clause (b) of 
lsubsection 38(1) of the bill be struck out and. the foPlowing 
| substituted therefor: 


ri peeed recy Sthe Upartyowro “make restitution, including 
monetary compensation, for loss arising out of the infringement, 
and, where the infringement has been engaged in wilfully or 
recklessly, ‘monetary compensation may include an award, not 
exceeding $10,000, for mental anguish." 


Section 38(1), as amended, agreed to. 


: Mr. Chairman: Mr. J. M. Johnson moves eat SectrondeoCz) 
be struck out and the following be substituted therefor: 


"(2) Where the board of Micqurry yao ecie cone Luci One=or tne 
hearing finds that a right of the person under part I has been 
infringed by discrimination because of handicap, the board may 
then proceed to inquire whether, 


"(a) the person does not have access to premises, services, 
mgoods, facilities or accommodation of the party who 1s found@to. pe 
a contravener, because of handicap; or 


| ad § OP the premises, services, goods, facilities or 
accommodation of the party who is found to be a contravener lack 
amenities that are appropriate to a person because of handicap, 
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"and after making a finding thereon, the board may, unless 
the costs occasioned thereby would cause undue, hardship and 
subject to the regulations, order that the party take such 
measures aS will make such provision for access Or amenities or as 


ere VsermnouL 4h whe order.” 


Hon. Mr. Elgie: ‘That is just to =bring: @che@eworaiiquain 
line with the new section 16. 


Ms. Copps: Can I just make a small amendment? 


Mieco navrian:. Suce. 


Ms. Copps: That 1s old section 73812) 7% newesection J4G (77 
at the end. 


Mr. ..Chairman: Ms. Copps moves. thats, seeti one 35, eres 
amended, be further amended by deleting the words "the board may," 
and substituting therefor, "the board must." 


Mr. Chairman: It would now read, "and after making 4a 
finding thereon the board must, unless the costs occasioned 
ChEreby.....6 


Ms. ‘Copps: "...order uthat ‘the party Wtakew cuchwemescure] 
as will make such provisions for access or amenities or as are set 
out in, ‘the,,erder."-So the motion..of. .compulsion, wilde soeusinc nced 


with the word "must," rather than “may,” which Pagatne=teeves the 
subject to a very subjective assessment. - 


Mr.eMcLean: That is pretty debinirtce. 
Ms. Copps: Yes. 


Hon. Mr. Elgie: We have to leave it to the discretion of 
the tribunal that has heard all the evidence and understands all 
the, facts ani wthat particular (situatton. Westiavelea give that kind 
of discretion to .a tribunal as we do a court. 


Ms. Copps: Bue, again, Since you already have the 
guarantee under section 16, you are talking about a _ situation 
where a person is found to be a contravener, so it is more than 
Simply the question of access. The person already has to be found 
to have contravened the Human Rights Code, vis-a-vis the 
handicapped. So what you are Saying is after a person has been 
found to have committed a human rights violation against the 
handicapped, you must order, unless the costs occasioned thereby 
would cause undue financial hardship, the measures. 


As it stands now, there is no compulsion whatsoever. Even 
after a person or a company has _ been GULL CY sofa numer. cite 
violation, there is no compulsion to Change the situation. 


9:40 em 


Hon. Mr. Elgie: As I said, I think we have stoueadeuene 
to the discretion of the court, in the light of all the evidence 
that they have heard from people who have appeared before them, to 


make those, decisions, as we expect our coupes it Other) judiciag 
SerLings tov do. 
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Mr. J. M. Johnson: Mr. Chairman, I just feel, if we are 
Boing toriave a fair” and ‘equitabie bill, “that “may” 1s better than 
PMuSt .5 


Mr .esChairman:. We are. voting on the amendment’ to change 
"may" to "must." Are you ready for the question? 


All in favour? Opposed? 
Motion negatived. 
Section 38(2), as amended, agreed to. 


Mrae Chavrmaiies Mrnmediaeia. gobnson, moves that section 363) 
Bf thesbill. beestruck.ocut and the tollowing..substituted therefor: 


"(3) In’ addition to tne powers conferred by subsection 2, 
where the board of inquiry at the conclusion of the hearing under 
eubseeeion. | Findsmthataa rignt Cpma person underopart I has been 
infringed by discrimination because of handicap, the board may 
then proceed to inquire and make a finding as to whether the 
equipment or the essential duties attending the exercise of the 
right could be adapted to meet the needs of the person whose right 
is infringed and, after making a finding thereon, the board may, 
unless the costs occasioned thereby would cause undue hardship and 
Subject. to. the “regulations,. Order ~that**“the party take such 
measures to adapt the equipment or duties as will meet such needs 
and asvare set out. in the -order.” 


Section 38(3), aS amended, agreed to. 


Mr. Chairman: Mr. McNeil moves that section 38(4) of the 
bill be struck out and the following substituted therefor: 


"(4) Where a board makes a finding under Stipsection’ Ll that a 
right is infringed on the ground of harassment under subsection 
PU2eorre subsection, 4 (2) 10r conduct under section 6, and the boara 
finds that asperson=who is apparty) tothe proceeding, 


"(a) knew or was in possession of knowledge from which he 
ought to have known of the infringement; and 


mio) had sthe, authority “by reasonably available means to 
penalize or prevent the conduct and failed to use it, 


"the, board shall. remain: seized of the matter and upon 
eomplaint of a continuation or repetition of the infringement of 
the right the commission may investigate the complaint and, 
subject to section 35(2), request the board to reconvene and: fac 
the board finds that a person who is a party to the proceeding, 


"(c) knew or was in possession of knowledge from which he or 
she ought to have known of the repetition of infringement; ana 


Nedved. che! Sauchor tt yonby reasonably available means to 
penalize or prevent the continuation or repetition of the conduct 


ana failed to use .1t, 
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"the board may make an order requiring the person to take 
whatever sanctions or steps are reasonably available to prevent 
any further continuation or repetition of) the antrundemenUgolmtic 


PLoice 
Section 38(4), as amended, agreed to. 


uae Chairman: Mr. McNeil moves that section 38 be 
amended by adding the following subsections as subsections > and 
6, and that subsection 5 be renumbered as subsection 7: 


"(5). Where a board of inquiry for any “reason siseunablesttc 
exercise its powers under this’: section =o, Wscctiron eso, ee cnc 
commission may request the minister to appoint a new board of 
INGULE Veh Pecos Lace. 


"(6). Where, upon. dismissing. a4 scomplaint atic = hoatcl mor 
Linguixyy, Lands pthat; 


"(a) the complaint was trivial, frivolous, vexatious or made 
Ln) .bad farene Or 


"{b) in the particular circumstances (undue= hardciio. was 
caused to the person complained against, 


"the board of inguiry may order the commission to pay to the 
person complained against such costs as are fixed by the board." 


Mr. McNeil also moves that section 38 of the bill be 
renumbered as section 40. 


Mr. McClellan: 1° can understand velauceume ame guess, but 
I really do not understand clause (b), which Says—that—2f- the 
board dismisses the complaint and finds that undue hardship was 
caused to the person complained against, without any requirement, 
bt also finds €hat the complaint wac trivial, frivolous.) vexatious 
Or made in bad faith. In other words, all they have to do is find 
that the complainant suffered an undue hardship and the complainee 
is eligible to be penalized. 


Hon. Mra Elogwe: No. 
Mr. McClellan: Am I wrong? 
Hon. Mr. Elgie: The commission. 


Ms. Copps: No, but what he is Saying. See ctnat aatiept here 
waS actually legitimate-- 


Hon. Mr. Elgie: No. I can think of a couple of cases 
where a@ complaint was dismissed and there was no trivial or 
vexatious element to it. In that particular small community, 
business Wes, Gnastically. affecteq=-i1n Lact,, \the ~bpueinescuscrosed. 
We think there are circumstances where there is undue hardship. 


Mr. ..McClellans I. was misreading the amendment and I 
thank the minister for Clearing that. am. 
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Section 38, as amended, agreed to. 

Section 40, as renumbered, agreed to. 

OnSeCe Lon: 395 

Mr. Chairmen: -Mro shane moves that “section: 39 of *the "bili 
be amended by Changing the word "Supreme" to the word "Divisional" 
where it appears therein, and that said section be renumbered as 
section 41. 

Section 39, as amended, agreed to. 

Section 41, as renumbered, agreed to. 


On: section 40: 


Mr. Chairman: Mr. :Lane moves that section 40 .of the bill 


Boeiyramended) bymstriking, out. a.o jin the “fourth line and 


substituting "31" therefor, and that said section be renumbered as 


msection 42. 


Section 40, as amended, agreed to. 
Section 42, as renumbered, agreed to. 
On sectron:. 41: 


Mr. Chairman: Mr. Stevenson moves that section 41(1) of 


eche ’bill=be amenoed=bysstpaking out’ “subsection 6 of section 30” 
m the second line. and substituting’ "subsection: 1l of section 32" 
| therefor, and that the section be renumbered as section 43. 


Section 41(1), as amended, agreed to. 
Section 41, as amended, agreed to. 
Section 43, as renumbered, agreed to. 


Onusecttone4Z: 


9:50 p.m. 


Mr. Chairman: Mr. Stevenson moves that Sect ron ac OL «cue 


' bill be struck out and the following substituted therefor, and 
/ that the section be renumbered as section 44: 


Sia) “For Sthe Spurposes of this act, except subsection 2(2), 


subsection 4(2), section 6 and subsection 43(1), any act or thing 


done or omitted to be done in the course of his or her employment 


by an officer, official, employee or agent of a corporation, trade 


union, trade eile occupational association, unincorporated 


association or employers' organization shall be deemed to be an 


act or thing done or omitted to be done by the corporation, trade 
unon, trade or occupational association, unincorporated 


association or employers' organization. 


30 


"(2) At the request of a corporation, trade union, trade or 
occupational association, unincorporated association Or employers' 
organization, a board of inquiry in its decision shall make known 
whether or not, in its opinion, an act Or thing Gone (Ore onicceas co 
be. “done by ian officer, “Oliacrer,. empioyce or agent was done or 
omitted to be done with or without the authority or acquiescence 
of the corporation, trade union, trade or occupational 
association, unincorporated association or employers' 
organization,. and the opinions does “not aftecic™ tne ta 0p Mica. icimoL 
Subsection Gl) 


Section 42, as amended, agreed to. 

Section 44, as renumbered, agreed to. 

On. DarteViend Gnerx aie = sceunones o.- 

Mr. Chairman: Mr. Mcobean- moves that) “sections 45 (piano rte 
bill be struck out and the following substituted theretor,— and 
that the section be renumbered as section 45: 

"(b) 'Minister' means the member of the executive council to 
whom the powers and duties of the minister under this act are 
assigned by the Lieutenant Governor in Council." 

Ms. Copps: I also have two amendmentsf si) thinks one Nas 
already been answered. The first amendment was that the commission 
shall submit an annual report to the Legislative Assembly, and I 
think you have covered that under section 32. 

Min Chelrmansyes. 

MS. Copps: The second is to be added, = "and “I= quess =it 
would have to be section 45(d) at this™poime,, after wectiones omer 
cetera. I am sorry, I want it to be added ‘under the old section 
45, which is the new section 47. Right? 

Mr. Chairman: Yes. 

Section 43, as amended, agreed to. 


Section 45, as renumbered, agreed to. 


On section 44: 


| Mr. Chairman: Mr. McLean moves that section 44°" of the 
bill be renumbered as section 46. 


Section 44, as amended, agreed to. 
Section 46, as renumbered, agreed to. 


On section 45: 


. Mr. Chairman: Mr. McLean moves that section 45.4 0f8 the 
bill be struck out and the following substituted therefor, and 
that the section be renumbered as section 47: 
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"The Lieutenant Governor in Council may make regulations, 


" (a) prescribing \“erateria ~Sor, iquidelines for) sboards, of 
inguiry in the making of findings under subsections 40(2) and (3); 


w(b)- prescribing “f£o6rms**ands notices) ands-providingi-:forsatheir 
use." 


Section 47 (a) and (b), aS renumbered, agreed to. 


Mrae Chaurman .seMc waCOppSs “moves that, thes oldatsection (450 )be 
now amended to include a subsection (c) to be added after section 
47D), as Lollows: 


"(1) Any contravention of the prohibitions contained in part 
tT of this act<is.a-tort actionable without proof of damage; 


(2\¥e i neane action ‘broughntspuLrsuante = tO7paragraph ly, “ay coure 
may, 


"(a) award compensation under any head of damages recognized 
at common law; 


"(b) award compensation for indignity, humiliation and 
mental suffering; and 


"(c) award punitive or exemplary damages. 


may Notwithstanding vclause “(L);,/ no actvonern  cort @shariube 
commenced for contravention of this act until after a complaint 
has been filed with and investigated by the commission and until 
after the commission has recommended a board of inquiry under 
sections, 3lyand* 33.7 


Ms." )Copps *mbasically; ay tivis ioaeecavyingerthatiby s@making’ the 
contravention of the prohibitions a tort actionable by law at any 
pornt sin. themproceedings = your aee allowing to those individuals 
who have complained to the commission and who have been denied a 
board of inquiry the possibility of going to court because, if it 
is’ A tort actionable by law, you~ can *gor*to° court./-That is 
specifically spelled out in the Quebec ‘code, ~where’ they © can 
Fiat a bivend OLBEO” CouUltesieras tie commission deems they do not have 
evidence for a board of inquiry. 


ObvViCUSLy pacrom, am tanancral polmtr iol siview, ~- there 1 sana 
disincentive for people to go ahead with a complaint unless they 
feel they have a good case because Pt \they ao mcake=12 CoO“counc, ie 
Montour dest OlecOs cus tiem substantially more than it would under a 
normal board of inquiry situation. 


Te responds itowthe “issue, adain, Sthatiwas raised under the 
case of Bhadauria versus Seneca College, which tisuthateyou> dom not 
want to see a Situation where someone is going to court and the 
Human Rights Commission at the same time. However, you would like 
to leave the option open for a person who feels that he or she has 


SZ 


been aggrieved under the Ontario Human Rights Code. If we state 
that it is a tort actionable by law, then that person wore oui) 
have recourse to the courts if the commission deems that he or she 


cannot have a board of inguiry. 


Notwithstanding alle of that, -thesecost mots sqoinguetomeoure 
would still be borne by the person who wanted to go ahead with the 
complaint. By stating that it is a “tort =actionablemby law, cu are 
allowing the complainant recourse toethe -cource gat any level Lh 
the proceedings, if he has already gone through the commission and 
the complaint has not been dealt with to his Satisfaction. We do 
have some concerns that were raised by a number of individuals 
whereby, if the commission decides not to convene a board of 
inquiry, then there may be a situation where they cannot proceed 
withethe matter sromthe- cougts. 


Obviously, a2£ there 2s a board of “inquiry. decision ue cee 
appealable, and it 1s specifically stated in the legislation that 
we just passed. But in this situation sue woulds Meametiace var, 
person who has a complaint, on “both sides; wile navcaemrcore 
actionable by law. 


Hon. Mr. Elgie: het “me  JuStaMSayen tiatmetisemeo a nc oome 
could apply to many pieces of legislation, for example, the Labour 
Relations Act. It could be a. concurrent or =subeequcnt a snemcdy ae 
one's initial remedy was rejected by, for example, the Ontario 
Labour Relations Board. 


There sare certain common, law tights that..arewcreated son the 
basis of precedent over the years of common law jurisprudence, for 
instance, unjust dismissal and a variety of other Ehings,s SuChs as 
assault. It is our view that this statute not only creates rights, 
but it produces the remedies within its statute. 


The government does not propose that this bill should create 
new tort actions that can be used as concurrent or subsequent 
remedies other than the remedies that are proposed win Veh spoil le 
We. think, it: would-be, to some. extent, very unconscionable that 
someone who has had a complaint registered against. figs Oc aner 
might go through the whole process of investigation, conciliation, 
non-appointment of a board, might go through a review of that 
decision not to appoint a board, Mignt» go throughs  udaicre | 
review of that decision, might go through an Ombudsman's review of 
that decision, and still could be faced with a common Law acu Orl 
in tort based on a right created within the Human Rights Code. 


<I think that is really something that moderate people in 
Society, and indeed I myself, would have trouble accepting. There 
are many avenues open for someone who has had his complaint 
rejected by the commission. As I have Said, they have the right to 
have it reconsidered and the Paght toma Gudicialy review, ond they 


can go to the Ombudsman. I do not think there is any need to have 
LOMCT cake .q fourth rant, 


, Ms. Copps: If the minister is concerned sabout “principles 
in common law, were the Human Rights Code not established within 


our legal system, a person would have recourse within common law 
Ons the basis tot =- 


Hon. Mr. Elgie: Of what? 


ao 


Ms. Copps: aL heme hae. that the case on Bhadauria 
specifically referred Bhadauria back to the Human’ Rights Code. 
Biey  tscaid, = "Look; you have soor™ chic + lontwseteups through’ ithis 


particular code, and you do not have tort actionable in common 











law." 


Honours BIgrem Withee wesbect, #ithat’Ciseminot rnughtas:There 
waS no actionable tort at common law open to Mrs. Bhadauria. She 
chose not to go through the Human Rights Code. What she claimed, 
and what her counsel claimed, was that because there was a Human 
Rights Code, which created a right, it also created a concurrent 
common law right, and the Supreme Court of Canada said, "No, there 
is not a concurrent civil right created because there is a right 
created in the Human Rights Code." 


Ms. Copps: a understand that, but Lor Bhadauria's 
decision to go through the courts and through common law--you can 
refer back to the fact that she did not go through the Ontario 
Homan eRights, Commission. In factgaesne did“on several occasions, 
but not-one@thise specitic: Complaint. The» fact’ “that: there was “no 
tort set out in this commission is the very problem we are 
grappling with. There is an actionable Bigot femcomt ln OuebSc 
where they have chosen to allow a person at any hevels: ine tne 
proceedings to take court action. Generally speaking, what we are 
doing is setting up ourselves as a court in lieu of the normal 
court proceedings in this province. 


All I am saying is that persons who feel they have an 
actionable tort should be given the right to go to a normal court 
of law if they feel that their complaint has not been properly 
dealt with at any level through the human rights commission. 


Hon. Mr. Elgie: Let me just repeat again that there was 
no question of an actionable tort Mess metas uMLS. bitadaurta 's 
counsel claimed, such a tort was created Withinschis, code. 


Mis. PCOppss ne WiCort ye fT believe, was created through the 
preamble that we signed, the United Nations declaration, which is 
Biso-rerterred to’ in’ this’ code® 


Hone Mire) Blove:. And) Lt was the government's view that 
the rights that are created in this code also should have, in the 
context of the bill, the remedial process to deal with “those 
migntses TO say” chate once a a non-appointment of a board is 
recommended is the end stage for any complainant is really just 
not true. They can not only ask for a review, but they can ask for 
a judicial review, and the judicial review would be a review of 
whether or not the evidence warranted the appointment of a board 
Of ingurry. 


A divisional court could order that the commission shall 
order a board of inquiry, or, in addition, they could go to the 
Ombudsman. But to also say that, having gone through all those 
steps, they could also start a court action is, I think, asking a 
lot. I think the government's view is that there are many remedies 
already available for rights that have been created within the 


opie 
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Ms. )Copps: 1. just refer DAaCK aio the TOT Saree onpe or 
Quebec where they have actionable torts and it has worked very 
well.sisIn fact, people there feel they -have) haa therreragntss more 
securely guaranteed through the concurrent use of the courts and 
the human rights commission. 


There is jurisdictional ,distinctlom between Ontariow and 
Quebec in that regard, and I am suggesting we should follow 
Quebec's lead in making sure that discrimination,in this #province 
is an actionable tort. 


Mr. (Chairman: Anything) s2urther | on sth toae  Wewec gomvou une 
now on the new 47(c) as proposed by Ms. Copps. 


All in favour? Opposed? 

Motion negatived. 

Section 45, as amended, agreed to. 

Section 47, as renumbered, agreed to. 

Mr. Chairmans Mr. -McLean -movesiethat IseCtaOncie46 peed mana 
of the bill be respectively renumbered as sections 48, 49 and 

Sections 46 to 48, inclusive, as amended, agreed to. 

Sections 48 to 50, inclusive, as renumbered, agreed to. 

Mr. Chairman: Any new sections to be added? 

On section 24: 


Hon. Mr. Elgie:; Mrs Chairman, .4i qd) mient, “counce!= shave 
had an opportunity to go back over section 24(3)(b) and we have 
concluded that although in counsel's opinion it is) not really 
necessary, we are prepared to introduce the word 


"Pre-existing ™=-on the ground) of, a4 pre-existing “handicap. ts. .that 
not what you wanted? 


Ms. Copps: Yes. 


: Hon, ei 8 Elgie: Os was made on the ground of 
a pre-existing" handicap. We do not accept = theta substeant ta. 1y 


increases the risk" amendment you proposed. On that basis we would 
be prepared to go ahead to vote on that Section. 


MS. Copps: Can we vote on the two things separately then? 


Hon. Mr. Elgie: Maybe the members could introduce that 
amendment. 


a Ms; Copps: I will introduce both amendments since I had 
Originally introduced them. One is the inclusion of "pre-existing" 
before "handicap" in section 24 (es aoe 


ae : ; 
: vir. Chairman: MS. Copps moves the insertion of the word 
Pre-existing" in between "of a" and "handicap." 


a 
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Am I reading that. correctly” now? 1s =tneressany further 
discussion reguired on that? 


Mr. Stevenson: Is this the pre-existing part? 


Mr. Chairman: Yes. All in favour Of aading 


"pre-existing"? 


Motion agreed to. 


Mr. Chairman: Ms. Copps' motion is carried unanimously. 


mM owantethat on the record. 


. Ms. Copps: I “would? alSes movessthat Svthat substantially 
increases the risk" be added after "handicap." You are in favour 


Bor triat. coo. 


Mr. Chairman: This has been discussed. 


Ms. Copps moves that the words "that substantially increases 
the risk" be added after the word "handicap." 


Is everybody clear on that? 

Motion negatived. 

Section 24, as amended, agreed to. 

Mr. Chairman: Can we just check this for a second here? 
While we are checking, I have to apologize to the committee and to 
Mr. Johnson in that he wished to carry on until next Wednesday. I 
do not know whether we are going to be able to. 

Ms. Copps: Is that everything? 


Mr. Chairman. -L think’ so. 


Mr. McClellan: There are no matters that have not yet 
been carried. 


Bill J,pas amended, reported. 


Mr. Chairman: Before we adjourn I ought to express the 
appreciation, particularly eC CMEC a ta ea NC neeLk CHET OD tcl 
members, to the members of the committee and the many members who 
have substituted in. It has been a long session, there have been a 
lot of briefs and there have been a lot of hearings that we have 


gone through. 


Wile thee bil b we- sare reporting back may not represent 


'exactly what all members have sought, to “achieve--from ra AES Reh; al ay af = =: 


Parties. might’ add--1 think it does represent I do not know how 


many months of work and a lot of input. Certainly on behalf of the 


chair I would like to express my appreciation for the conduct of 
the committee and the way we have been able to move in quite an 


|orderly fashion. I say that in a very complimentary fashion to all 
members who are here tonight and those who have substituted in. 
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Ms... Copps:.Especdally,, to, all of ..UsS Whowetabeeccs cur 
amendments. 


Mr see. Chad ryan epkiouts I certainly expresS appreciation 
too to Mr. Renwick, not that we finished tonight because he was 
not here, but because «Mr. Renwick took a uvery Stronqesinterest: in 
the bill, assisted us. with a lot of. information sand=nagemaw che 
information available to the committee and waS instrumental in 
having the committee accept his recommendation watocssuvoive 
legislative library research and whatnot. I know he is not here 
tonight, .but I thought. we roughts to expmess that jacsuwelle since wtie 
LS etyOts, 


I have, nothing ito Bumpehen to add. 


Mr. od. .M.. Johnson; GExcuse me, Mr. Chairman e Just moet ore 


we adjourn I would like to compliment you on conducting an 
excellent committee. You served, I would think, the three parties 
well and you have served me-- 


Ms. Copps: Theres is. .0only. One Dpecvico. 9 Cuero merce 
tie-breaker. 


Mr. McNeil: I. .just want to SUupbStantlaten whats Mee aolncom 
hes sald. You have Gone @ terrific jJOb and) IMworntmcomecon > a nene 
you, Mr. Chairman. I have sat on quite a number of committees. 
This was, a difficuit committee but, yous did. comcer re ne i mole 
Congratulations. 

Hone Mr. Elgie: I. agree with the. chairman™swremarke= and 
the members' remarks. 


Mr. Chairman: Thank. you, Mr. ~Ministera » Once seaao we 
adjourn early. 


The committee adjourned at 10:10 p.m. 
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